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IT’S NOT OK, BOOMER: PREVENTING FINANCIAL POWER-OF-

ATTORNEY ABUSE OF ELDERS 

GENEVIEVE MANN*

 

Most people hope they will never need another person to step in and 

make financial decisions for them if they become “incapacitated.” Just ask 

Britney Spears. Yet many execute a power of attorney to protect their assets 

in case it happens to them. The power of attorney has become the universal 

financial management tool to prepare for future incapacity, preferred 

because it allows loved ones to effortlessly assist an elder with diminishing 

capacity. Unfortunately, along with ease of use, comes ease of abuse. Too 

often this ubiquitous instrument is used to misappropriate an elder’s property 

or usurp their autonomy due to a lack of oversight. 

The rate of elder financial exploitation continues to rise as the U.S. 

population ages. The COVID-19 pandemic also exacerbated isolation and 

vulnerability for our elders. Nevertheless, the legal profession steadfastly 

holds its grip on the power of attorney as a utility instrument—despite the 

high risk. The academic conversation too narrowly focuses on a polarized 

choice: Either keeping powers of attorney unregulated and unsupervised or 

opting for an overly restrictive regulatory process. Rather than adhering to 

this false dichotomy, a better approach is creating a legal framework to 

address the increasing number of elders exploited at the hands of 

unscrupulous individuals.  

This Article posits that the rise in elder financial exploitation due to 

power-of-attorney abuse demands a more robust and creative framework. 

The federal legislative response has been anemic; despite passage of the 

Elder Justice Act, which established a collaborative approach to protective 

services, the mandate has remained woefully underfunded. To prevent elder 

financial exploitation, a multi-disciplinary infrastructure should be bolstered 
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with necessary oversight and protection measures. In particular, the model 

should be enhanced with agent supervision and a centralized power-of-

attorney registry to increase detection and prevention, while not 

overburdening agents or elders. It is no longer adequate to allow unregulated 

power-of-attorney use while a growing number of elders remain at risk.  
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INTRODUCTION 

When 84-year-old Violet1 contacted a legal aid attorney to revoke her 

power of attorney, she reported she was “imprisoned” in a memory care unit 

of a long-term care facility. Her agent, an individual authorized to act on her 

behalf under a power of attorney, had moved her there against her will, sold 

her home, and placed all of her personal property in storage. The facility 

would not intervene and deferred to her agent. Despite living in a dementia 

unit, Violet could recite specific financial information from what seemed to 

be memory and did not exhibit any apparent dementia symptoms. Violet 

wanted access to her finances, personal property, and to make her own 

decisions—especially where to live. Violet had executed a power of attorney 

ten years earlier that named her accountant, at the time, as her agent. Over 

the course of the decade, Violet had no further contact with the accountant. 

When she had a medical emergency that left her exhibiting signs of dementia, 

the hospital contacted the accountant under the power of attorney. As Violet 

displayed signs of incapacity, the accountant used the power of attorney to 

place her in the facility, and proceeded to sell her home and all of her personal 

belongings (they were not in storage as she had thought). All of these actions 

were taken without contacting Violet because the accountant thought “it was 

best for her.” 

Unfortunately, Violet’s story is not unique. Thousands of vulnerable 

adults are victims of financial exploitation, often at the hands of loved ones. 

Consider Juan,2 a 75-year-old man who lost his life savings over the course 

of several years when his son, Carlos, slowly siphoned money out of his 

father’s savings account. Juan, who executed a power of attorney that gave 

 

 1. A fictional person based on a real client. 

 2. A fictional person based on a real client. See also Easley v. Commonwealth, No. 2013-CA-

001407, 2016 WL 99124, at 3–4 (Ky. Ct. App. Jan. 8, 2016) (son and nephew over period of two 

years wrote checks to himself, and the abuse was not discovered until the nursing home bill went 

unpaid). 
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Carlos the power to manage his financial affairs, had no idea his son was 

stealing from him until his mortgage payment bounced. Or consider Liu,3 an 

82-year-old woman who lived alone with no family nearby and was 

befriended by a neighbor, Johnny. He convinced Liu to name him as her agent 

so he could “help her with bills.” Without Liu’s knowledge or consent, 

Johnny used the power of attorney to transfer her house to himself. No one 

discovered the abuse until Liu had passed away.  

In addition to harrowing client stories, similar reports are rampant in the 

news media.4 Recently, a federal grand jury charged a lawyer with multiple 

crimes after he allegedly used a power of attorney to steal half a million 

dollars from an elderly victim with dementia.5 While that victim may see 

justice through the legal process, others are not so lucky. Another lawyer was 

convicted of stealing from his client using a power of attorney, but the client 

died days before the lawyer was sentenced to prison.6 Even the wealthy are 

not immune. In 2009, the son of philanthropist and socialite, Brooke Astor, 

was convicted of defrauding his mother out of millions of dollars as she 

suffered from Alzheimer’s disease.7 Misusing her power of attorney, her son 

gifted himself over one million dollars to care for her. This epidemic has also 

struck celebrities including Stan Lee, co-creator of multiple Marvel Comics 

movies, who was allegedly victimized by multiple advisers as well as his 

daughter. There are several civil suits pending in this matter, which claim 

financial exploitation, fraud, and abuse.8 

 

 3. A fictional person based on a real client. See also People v. Fenderson, 188 Cal. App. 4th 

625, 630 (2010) (financial exploitation not discovered until after the victim’s death).  

 4. See Susan Tompor, Elderly Getting Scammed by Their Own Family Members—And One 

Group Wants to Stop it, DETROIT FREE PRESS (Oct. 17, 2019, 8:39 AM), 

https://www.freep.com/story/money/personal-finance/susan-tompor/2019/10/16/aarp-banksafe-

scam-financial-exploitation-elderly/3901379002/; Michael O. Schroeder, Financial Exploitation: 

When Taking Money Amounts to Elder Abuse, U.S. NEWS & WORLD REP. (Mar. 7, 2017, 10:44 

AM), https://health.usnews.com/wellness/aging-well/articles/2017-03-07/financial-exploitation-

when-taking-money-amounts-to-elder-abuse. 

 5. Former Belmont County Attorney Charged with Stealing More Than Half a Million Dollars 

from Elderly Victim with Dementia, U.S. ATT’YS OFF. FOR THE S. DIST. OF OHIO (Oct. 1, 2021), 

https://www.justice.gov/usao-sdoh/pr/former-belmont-county-attorney-charged-stealing-more-

half-million-dollars-elderly. 

 6. Erin Arvedlund, Philly Lawyer Who Stole $100,000 From Elderly Client to Gamble Gets 4 

Years in Prison, PHILA. INQUIRER (May 23, 2019), https://www.inquirer.com/business/law/john-

conner-cozen-oconnor-atf-fbi-mark-dubnoff-william-mcswain-us-attorney-20190523.html.  

 7. John Eligon, Brooke Astor’s Son Guilty in Scheme to Defraud Her, N.Y. TIMES (Oct. 8, 

2009), https://www.nytimes.com/2009/10/09/nyregion/09astor.html. On March 26, 2013, the 

Appellate Division of the New York State Supreme Court affirmed the verdict. People v. Marshall, 

106 A.D.3d 1, 12, 961 N.Y.S.2d 447, 454 (2013), leave to appeal denied, 993 N.E.2d 1280 (N.Y. 

2013). 

 8. David Hochman, The Last Days of Stan Lee, AARP MAG., 

https://www.aarp.org/entertainment/celebrities/info-2020/stan-lee-elder-abuse.html (last visited 

Jan. 26, 2023).  

https://www.freep.com/story/money/personal-finance/susan-tompor/2019/10/16/aarp-banksafe-scam-financial-exploitation-elderly/3901379002/
https://www.freep.com/story/money/personal-finance/susan-tompor/2019/10/16/aarp-banksafe-scam-financial-exploitation-elderly/3901379002/
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Despite a national awakening to financial abuse, in part due to social 

media stories such as #FreeBritney9 and the well-known Netflix film I Care 

a Lot,10 elder financial abuse remains difficult to detect and prevent. These 

cases are challenging because “you have potential suspects who appear to 

have shown the victim affection, allegiance, loyalty and protection.”11 The 

risk of elder financial exploitation is amplified by a surging population of 

older adults, increased isolation due to COVID, and improved technology 

use.12  

The power of attorney is touted as an informal, efficient tool to empower 

older clients to choose a substitute decision-maker before any cognitive 

decline. In doing so, they avoid the more drastic impact of a court 

guardianship proceeding. Unfortunately, all too often this “simple yet 

powerful”13 instrument is instead used to misappropriate the elder’s property 

or usurp their autonomy due to a lack of oversight or regulation.14 The 

primary benefits of a power of attorney—the ease of use and lack of 

regulation—are precisely what leaves elders at risk. As baby boomer elders 

reach retirement and can expect to live into a tenth decade, the risk of 

exploitation is only increasing. 

In an attempt to prevent exploitation, decades of prior reform efforts 

tweaked statutory language to clarify, educated parties on their roles and 

authority, and emphasize elder empowerment. Most scholarly contributions 

agree that the instrument is ripe for reform in light of financial abuse, but the 

majority favor improvements that do not impede the ease of creation or use.15 

Proposals have been careful not to add any hint of regulation or restriction to 

the free-wheeling instrument.16 While elder protection has remained at the 

forefront of the dialogue, the increasing threat of financial exploitation has 

not led to significant alteration in the tool or process. It was created to be a 

practical tool to assist those with diminishing capacity and has evolved to 

 

 9. The #FreeBritney movement is an online social movement to release American pop singer 

Britney Spears from her court conservatorship. Bianca Betancourt, Why Longtime Britney Spears 

Fans are Demanding to #FreeBritney, HARPER’S BAZAAR (Nov. 12, 2021), 

https://www.harpersbazaar.com/celebrity/latest/a34113034/why-longtime-britney-spears-fans-are-

demanding-to-freebritney/. 

 10. I CARE A LOT (Black Bear Pictures 2021). 

 11. Hochman, supra note 8. 

 12. Shana Siegel, How Isolation and COVID Make Seniors More Vulnerable to Fraud and 

Exploitation, NAT’L L. REV. (Feb. 18, 2021), https://www.natlawreview.com/article/how-isolation-

and-COVID-make-seniors-more-vulnerable-to-fraud-and-exploitation.  

 13. Jennifer L. Rhein, No One in Charge: Durable Powers of Attorney and the Failure to 

Protect Incapacitated Principals, 17 ELDER L.J. 165, 170 (2009) (quoting Russ ex rel. Schwartz v. 

Russ, 734 N.W.2d 874, 888 (Wis. 2007) (Abrahamson, J. concurring)). 

 14. Id. at 177–82.  

 15. See, e.g., id.  

 16. See, e.g., id. at 194–98. 
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strongly favor practicality and utility over protection. In an effort to avoid 

excessive restrictions or regulations, a gaping hole remains between the 

unfettered access by agents and the watchful eye of the court system. 

However, with increasing abuse and growing numbers of elders, the 

time has come to create a robust infrastructure to manage power of attorney 

use and prevent abuse. The Elder Justice Act,17 passed in 2010, has the 

necessary multi-disciplinary framework to structure power of attorney 

oversight, which will also empower elders. Enhancing and expanding the 

forensic center model to include regulatory measures and a broader network 

of professionals would better identify, prevent, and remedy financial 

exploitation. Instead of leaving vulnerable elders alone to navigate abuse and 

inadequate prevention methods, a multi-disciplinary approach would 

improve prevention while also preserving self-determination. This Article 

argues for the expansion of innovative justice centers to serve as the 

collaborative hub of social service agencies, legal assistance, and financial 

institutions. It proposes adding regulatory measures—such as recording 

powers of attorney and mandatory annual accountings—to prevent power of 

attorney abuse. Part I traces the evolution of the power of attorney and the 

benefits of the tool. Part II outlines the pitfalls associated with a power of 

attorney and the increasing financial exploitation of elders. Part III examines 

prior reform efforts and where they have fallen short. Part IV discusses how 

current remedies for financial exploitation are inadequate. Part V proposes 

enhancing the multi-disciplinary forensic center model to provide an 

expansive infrastructure with oversight and support to effectively treat power 

of attorney abuse.  

I. THE RISE OF THE POWER OF ATTORNEY 

Now viewed as an essential estate planning tool, the power of attorney 

has become ubiquitous as aging citizens plan for the future and contemplate 

possible disability. Since its inception, the enduring goal when an elder loses 

decision-making capability has been to avoid expensive and time-consuming 

court processes.18 Durable powers of attorney evolved into attractive devices 

for seniors who want to maintain independence while easily appointing a 

surrogate when necessary.19 As such, the focus has been to promote the 

beneficial qualities of utility, ease of use, and lack of oversight.20 This Part 

begins with a history of the power of attorney and how it developed into a 

 

 17. Pub. L. No. 111-148, §§ 6701–03, 124 Stat. 119, 782–85 (2010). 

 18. Linda S. Whitton, Durable Powers as an Alternative to Guardianship: Lessons We Have 

Learned, 37 STETSON L. REV. 7, 11 (2007) [hereinafter Whitton, Durable Powers]. 

 19. John C. Craft, Preventing Exploitation and Preserving Autonomy: Making Springing 

Powers of Attorney the Standard, 44 U. BALT. L. REV. 407, 412 (2015). 

 20. Id. at 416–17. 
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widespread financial planning tool. This is followed by a discussion of how 

its advantages create risk of financial exploitation and deprivation of 

autonomy.  

A. Becoming the Universal Planning Tool 

From the beginning, the financial planning tool was conflicted between 

ease of use and protecting the principal. At its core, a power of attorney is a 

written instrument that authorizes one or more individuals, known as an 

agent, to act on behalf of another person, known as the principal, regarding 

property and financial matters.21 This relationship is derived from common 

law principles of agency, in which an agent was contracted to carry out an 

act for the principal.22 Historically, the incapacity of the principal also meant 

the termination of the agent’s authority since the principal no longer had the 

ability to guide the agency relationship.23 The only remaining option for an 

incapacitated individual was court intervention through appointment of a 

guardian.24 Since this defeated the usefulness of the estate planning tool just 

when the principal needed it, the requirement of “durability” was added so 

incapacity would no longer end an agent’s authority.25 The tool was used for 

both convenience as well as a necessary substitute for decision making due 

to incapacity. 

In the 1950s and 1960s, the use of durable powers of attorney began to 

catch the attention of national groups, including the American Bar 

Foundation and the National Council on Aging. More importantly, the 

National Conference of Commissioners on Uniform State Laws 

(“NCCUSL”) began crafting model legislation, as existing state laws were 

lacking in guidance for financial management of incapacitated adults.26 From 

1964 to 2006, the NCCUSL promulgated four uniform acts: the Model 

Special Power of Attorney for Small Property Interests Act (“Model Act”) of 

1964; the Uniform Probate Code (“UPC”) in 1969; the Uniform Durable 

 

 21. LAWRENCE A. FROLIK & ALISON BARNES, ELDER LAW: CASES AND MATERIALS 407–08 

(6th ed. 2015); 1 FLOYD R. MECHEM, A TREATISE ON THE LAW OF AGENCY § 35, at 19 (2d ed. 

1914).  

 22. RESTATEMENT (THIRD) OF AGENCY § 1.01, at 17 (AM. L. INST. 2006). 

 23. RESTATEMENT (SECOND) OF AGENCY § 122, at 308–09 (AM. L. INST. 1958). 

 24. Karen E. Boxx, The Durable Power of Attorney’s Place in the Family of Fiduciary 

Relationships, 36 GA. L. REV. 1, 5 (2001).  

 25. “Durability” is a relatively recent legal construct. In 1954, Virginia was the first state to 

allow a power of attorney to continue beyond the principal’s incapacity, but the concept did not 

become universal until a decade later. Id. at 4–6. 

 26. Id. at 4. 



 

188 MARYLAND LAW REVIEW [VOL. 82:181 

Power of Attorney Act (“UDPAA”) in 1979; and the Uniform Power of 

Attorney Act (“UPOAA”) in 2006.27 

The Model Act was intended to “provide a simple and inexpensive legal 

procedure for the assistance of persons with relatively small property 

interests” when those individuals become “unable . . . to take care of their 

own affairs.”28 It was designed to be a less expensive alternative to 

guardianship, allowing a principal to authorize an agent to act without 

subsequent incapacity causing revocation.29 When the Model Act was first 

promulgated, there was significant concern that such a delegation of power 

could lead to financial exploitation. As such, the Model Act included 

significant restrictions, such as requiring a judge’s signature on the 

document, and filing and recording of the power of attorney.30 Additionally, 

the power of attorney had to state the principal’s annual income as well as 

the nature and extent of the property impacted. There was also a maximum 

dollar amount that could be managed, and the power of attorney was 

terminated if the income or assets exceeded the limit. As a result, few states 

adopted it.31 

Several years later, in 1969, the UPC was enacted.32 It removed the 

protective restrictions, including court authorization and registration, which 

also streamlined the process.33 The goal shifted to creating a less cumbersome 

tool and an intentional alternative to guardianship.34 The UDPAA, created in 

1979 and amended in 1987, removed the limitation for small estates, allowing 

anyone to execute a durable power of attorney without liability.35 It further 

ensured a power of attorney would be valid even if it was executed years 

 

 27. Craft, supra note 19, at 427; NAT’L CONFERENCE OF COMM’RS ON UNIF. STATE L., 

HANDBOOK OF THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS AND 

PROCEEDINGS OF THE ANNUAL CONFERENCE MEETING IN ITS SEVENTY-THIRD YEAR 275 (1964); 

UNIF. PROB. CODE §§ 5-501 to -505 (1969); UNIF. DURABLE POWER OF ATT’Y ACT §§ 1-10 

(amended 1987), 8A U.L.A. 246 (2003); UNIF. POWER OF ATT’Y ACT, (NAT’L. CONF. OF COMM’RS 

ON UNIF. STATE L. 2006). 

 28. Boxx, supra note 24, at 7 (quoting from NAT’L CONFERENCE OF COMM’RS ON UNIF. STATE 

L., HANDBOOK OF THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS 

AND PROCEEDINGS OF THE ANNUAL CONFERENCE MEETING IN ITS SEVENTY-THIRD YEAR, 274 

(1964)).  

 29. Catherine Seal, Power of Attorney: Convenient Contract or Dangerous Document?, 11 

MARQ. ELDER’S ADVISOR 307, 310 (2010). 

 30. Id. at 310–11. 

 31. Id. at 311. 

 32. Id. 

 33. Id.  

 34. Craft, supra note 19, at 416–17. 

 35. LORI A. STIEGEL & ELLEN VANCLEAVE KLEM, AM. BAR ASS’N COMM’N ON L. & AGING, 

POWER OF ATTORNEY ABUSE: WHAT STATES CAN DO ABOUT IT 9 (2008), 

https://assets.aarp.org/rgcenter/consume/2008_17_poa.pdf. 
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prior.36 While several reiterations occurred over the years, durability became 

the norm. This essential estate planning tool became ubiquitous by 1984 as 

soon as all states and Washington, D.C. had enacted power of attorney 

statutes.37  

Following the trend of increasing accessibility and availability, in 1991, 

the Uniform Statutory Form Power of Attorney Act was adopted, which 

endorsed a simple, shortened form.38 The last national reform in 2006 was 

the Uniform Power of Attorney Act (“UPOAA”), fashioned to provide ease 

of use and greater guidance to all parties involved.39 The hope was that its 

approach would strike the right balance between flexibility and abuse 

prevention. While the drafters of the UPOAA were mindful to provide 

protection of incapacitated adults, it was crafted to be “a set of default rules 

that preserve a principal’s freedom to choose both the extent of an agent’s 

authority and the principles to govern the agent’s conduct.”40 Ultimately, the 

goal was to standardize provisions that all states could adopt and promote the 

utility of durable powers of attorney as an inexpensive and flexible option for 

surrogate decision-making.41 Every state now has legislation relating to 

powers of attorney and twenty-seven states have passed the UPOAA.42  

B. The Power of Attorney Conundrum: How the Advantages Also 

Create Risk  

The power of attorney can be a double-edged sword, as the “greatest 

advantage, its ease of use and informality, is also its greatest flaw since it 

becomes easy to abuse in the hands of a dishonest person.”43 Over the last 

generation, as the tool became universal, “financial abuse of elders and others 

through the durable power of attorney has burgeoned.”44 A beneficial power 

of attorney “depends on how effectively the scope of authority is delineated, 

 

 36. JONATHAN FEDERMAN & MEG REED, ALB. L. SCH. GOV’T LAW CTR., ABUSE AND THE 

DURABLE POWER OF ATTORNEY: OPTIONS FOR REFORM 1 (1994). 

 37. Seal, supra note 29, at 311–12; STIEGEL & VANCLEAVE KLEM, supra note 35, at 9. 

 38. FEDERMAN & REED, supra note 36, at 16. 

 39. Linda S. Whitton, The Uniform Power of Attorney Act: Striking a Balance Between 

Autonomy and Protection, 1 PHX. L. REV. 343, 355–60 (2008) [hereinafter Whitton, Striking a 

Balance]. 

 40. UNIF. POWER OF ATT’Y ACT, prefatory note (NAT’L. CONF. OF COMM’RS ON UNIF. STATE 

L. 2006). 

 41. Craft, supra note 19, at 432. 

 42. 50-State Power of Attorney Laws Chart, THOMSON REUTERS: PRACTICAL L. TRS. & ESTS., 

https://content.next.westlaw.com/Document/I8aa869dd436d11eaadfea82903531a62/View/FullTex

t.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)

&firstPage=true (last visited Dec. 5, 2022). 

 43. Boxx, supra note 24, at 12. 

 44. Craft, supra note 19, at 417 (quoting Marie A. Failinger, The Paradox in Madness: 

Vulnerability Confronts the Law, 1 MENTAL HEALTH L. & POL’Y J. 127, 134 (2012)). 
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how faithfully the agent acts to manifest the principal’s expectations, and 

how willing third persons and would-be surrogates are to honor the 

principal’s choice of agent.”45 Success requires several pieces to fall into 

place.  

A 2000 AARP survey found that 45% of Americans aged 50 or older 

had executed a power of attorney.46 This statistic increased with age, with 

nearly 73% of those eighty or older having one.47 There are several 

characteristics that make a power of attorney an easy vehicle for exploitation 

that, paradoxically, include many of the same reasons it is valuable. To be 

useful to the principal—in particular, after incapacity—the agent must have 

broad decision-making authority to effectuate financial management. These 

powers—such as selling property, mortgaging a home, transferring assets, 

depositing and withdrawing money or assets—are often the exact situations 

that can lead to exploitation.48 Similarly, the lack of oversight allows an 

unscrupulous agent to engage in abuse without worrying about detection by 

a court or agency.49 Just as it allows an agent to seamlessly step into the 

principal’s shoes to pay bills and manage accounts, it just as easily allows the 

agent to step in and siphon off the elder’s savings. 

1. Avoiding Guardianship 

Guardianship is a court-imposed procedure that requires a judicial 

determination of mental incapacity.50 If a guardian is appointed, the 

individual loses basic civil rights to make personal life decisions including 

where to live, how to manage property and finances, whom to marry, and 

how to make medical decisions.51 Most attorneys and commentators agree 

that guardianship, while necessary at times, is a “highly intrusive way[] to 

protect a vulnerable person.”52  

Durable powers of attorney were specifically designed to “avoid the 

costly, time-consuming, often complicated, and burdensome” nature of the 

 

 45. Whitton, Striking a Balance, supra note 39, at 346. 

 46. AARP RSCH. GRP., WHERE THERE IS A WILL . . . LEGAL DOCUMENTS AMONG THE 50+ 

POPULATION: FINDINGS FROM AN AARP SURVEY 5 (Apr. 2000), 

https://www.aarp.org/content/dam/aarp/research/surveys_statistics/econ/2000/will-legal-

documents-survey.pdf. 

 47. Id.  

 48. STIEGEL & VANCLEAVE KLEM, supra note 35, at 5–6; Whitton, Striking a Balance, supra 

note 39, at 355–60.  

 49. Id.  

 50. FROLIK & BARNES, supra note 21, at 349. 

 51. Norman Fell, Guardianship and the Elderly Oversight Not Overlooked, 25 U. TOL. L. REV. 

189, 190 (1994). 

 52. See, e.g., Carolyn L. Dessin, Acting as Agent Under a Financial Durable Power of 

Attorney: An Unscripted Role, 75 NEB. L. REV. 574, 593 (1996) [hereinafter Dessin, Acting as 

Agent]. 
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guardianship court process.53 The stated objective of adding “durability” was 

to “allow for the management of an incapacitated person’s affairs by non-

court regimes.”54 Instead of paying attorneys, court costs and ultimately 

guardian fees, an agent can avoid these expenses and assist an incapacitated 

principal outside court proceedings. In the event an individual becomes 

“incapacitated” and there is no power of attorney or trust in place, the court 

guardianship process is the only option to manage a person’s financial affairs.  

In addition to cost-savings, avoiding guardianship means preventing 

unnecessary intrusion into the principal’s capacity, functioning, and finances. 

While in many states guardianship law includes a mandate for the “least 

restrictive alternative,” it remains a burdensome and lengthy process that 

reveals much of the principal’s private affairs.55 In elder law circles, a 

lingering question is how to protect individuals with diminished capacity 

without truncating the legal rights they maintain. Many see a power of 

attorney as the answer—its “informality . . . avoids this dilemma because 

there is no adjudication of the principal’s incapacity and the agent need only 

assume the degree of surrogate management that the principal’s condition 

requires.”56  

2. Ease of Use and Availability 

Greater ease and availability of powers of attorney increase the number 

of vulnerable elders at risk of exploitation. The power of attorney’s ubiquity 

is due primarily to how conveniently and quickly it can be drafted, executed, 

and utilized. Beginning with the addition of “durability” in 1969, the drafters 

first recognized that the road to widespread national usage was paved by 

making the power of attorney easier to use.57 This trend continued over the 

decades, as the prefatory note to the 1991 Uniform Statutory Form Power of 

Attorney Act demonstrates: “Special effort is made throughout the Act to 

make the language as informal as possible.”58  

The mandatory requirements to create a power of attorney are quite 

minimal and simple: It must be in writing and signed by a competent principal 

at the time the document is executed; and most states require witnesses, 

notarization, or both.59 The power of attorney is either effective immediately 
 

 53. Craft, supra note 19, at 412. 

 54. Id. at 430–31. 

 55. FROLIK & BARNES, supra note 21, at 380. 

 56. Whitton, Durable Powers, supra note 18, at 11. 

 57. FEDERMAN & REED, supra note 36, at 14; Boxx, supra note 24, at 11. 

 58. UNIF. STAT. FORM POWER OF ATT’Y ACT, prefatory note, 8 U.L.A. 334–35 (Supp. 1993); 

see also FEDERMAN & REED, supra note 36, at 16. 

 59. Dessin, Acting as Agent, supra note 52, at 581–82; UNIF. POWER OF ATT’Y ACT § 105 

(NAT’L. CONF. OF COMM’RS ON UNIF. STATE L. 2006). Section 105 outlines the execution 
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at signing or is “springing” and takes effect when some triggering future 

event, often incapacity, occurs.60 

Unlike its alternative, a costly and burdensome court process, the power 

of attorney is designed to be simple, easy to use, and widely available to those 

with or without significant financial resources.61 The evolution of the 

statutory mechanism included a simple short form with the intent of making 

powers of attorney “more practical and easy to execute.”62 The trend to 

include a statutory template became increasingly popular. Many states 

adopted it and there are two form options provided by the UPOAA.63 Most 

attorneys prefer a power of attorney that is effective immediately upon 

signing to give the principal the most flexibility, and to allow the agent to act 

as soon as necessary.64 While the UPOAA statutory forms are optional, it 

uses “layperson-friendly language” so that it can be more readily used by 

unrepresented principals.65  

In addition to durability and informal language forms, the power of 

attorney became omnipresent due to accessibility. Even before the internet, 

fill-in-the-blank forms could be obtained from a stationery store with 

minimal cost.66 The blitz of online websites offering low-cost, DIY estate 

planning forms such as LegalZoom.com and Nolo.com have already 

provided millions of consumers with legal documents.67 LegalZoom.com 

launched in 2001 to provide assistance to individuals preparing various 

online legal documents with a goal “to mak[e] legal help accessible to all.”68 

Since 2001, its website claims to have assisted 3.5 million individuals with 

estate planning documents. LegalZoom boasts that creation of a power of 

attorney can be completed for just $35, or users can spend $45 for legal 

 

requirements for states that have adopted the UPOAA. For execution requirements in all 50 states, 

see W. BIRCH DOUGLASS III, AM. COLL. OF TR. & EST. COUNS., 50 STATE (PLUS D.C.) SURVEY OF 

POWERS OF ATTORNEY (Aug. 2019), 

https://www.actec.org/assets/1/6/Douglass_Powers_of_Attorney_Survey.pdf?hssc=1.  

 60. Craft, supra note 19, at 433. 

 61. Dessin, Acting as Agent, supra note 52, at 584. 

 62. Craft, supra note 19, at 438–39. 

 63. Id. at 439. 

 64. Nina A. Kohn, Elder Empowerment as a Strategy for Curbing the Hidden Abuses of 

Durable Powers of Attorney, 59 RUTGERS L. REV. 1, 4–5 (2006) [hereinafter Kohn, Elder 

Empowerment]. 

 65. Craft, supra note 19, at 439 (quoting Linda S. Whitton, Navigating the Uniform Power of 

Attorney Act, 3 NAT’L ACAD. ELDER L. ATT’YS J. 1, 11 (2007). 

 66. FEDERMAN & REED, supra note 36, at 20. 

 67. Wendy S. Goffe & Rachelle L. Holler, From Zoom to Doom? Risks of Do-It-Yourself Estate 

Planning, 38 EST. PLAN. 27, 27 (2011). 

 68. See Hello, We’re LegalZoom, LEGALZOOM, https://www.legalzoom.com/about-us (last 

visited Dec. 5, 2022); Protect Your Finances with a Durable Power of Attorney, LEGALZOOM, 

https://www.legalzoom.com/personal/estate-planning/power-of-attorney-overview.html (last 

visited Dec. 5, 2022). 
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assistance.69 There are numerous other websites that allow an individual to 

complete an easy form, which can be printed, signed by the principal, and 

used the same day without need for a lawyer, judge or court process.70 

Since the principal must have capacity when executing a power of 

attorney, lawyers advise clients to execute one far in advance of need. Rather 

than wade into the murky waters of evaluating a principal’s capacity, lawyers 

often draft powers of attorney years, if not decades, before one is either 

needed or a client demonstrates signs of diminished capacity. As the 

document does not expire, a client is prepared for the unknown and has 

chosen an agent should the need arise. This purposeful action—executing 

documents when a client has clear capacity—is aimed to provide protection 

for clients if and when they become incapacitated.71 Until that time, a 

principal continues to manage their own financial affairs alone without agent 

intervention. Barring any exploitation or abuse, the process works as it should 

by allowing an agent to easily step into the shoes of the principal and manage 

their financial affairs when necessary. 

3. Broad Decision-Making Power 

Despite their ease of use and flexibility, the extensive breadth of power 

delegated by most powers of attorney provides opportunities for abuse. 

Historically, most powers of attorney did not provide specific provisions 

detailing the scope of authority, as the early renditions of model 

promulgations were silent on such matters. Over time, the subsequent 

evolution centered on including statutory definitions of certain powers.72 

While the UPOAA ultimately incorporated the requirement of express 

authorization for certain activities, a prominent feature of a modern power of 

attorney is to give an agent broad authority to conduct the principal’s 

financial affairs.73 Once executed, the agent is vested with significant power 

and generally authorized “to perform virtually any act with respect to the 

principal’s property that the principal could perform.”74 This immense power 

usually includes the ability to sell property and assets, make investments, 

transfer and withdraw bank accounts, and cancel or modify life insurance 

policies.75 

 

 69. See Hello, We’re LegalZoom, supra note 68; Protect Your Finances with a Durable Power 

of Attorney, supra note 68. 

 70. See infra Section I.B.4 for more discussion. 

 71. Craft, supra note 19, at 412. 

 72. Whitton, Durable Powers, supra note 18, at 34–35. 

 73. Id. at 35–36. 

 74. Dessin, Acting as Agent, supra note 52, at 582. 

 75. Rhein, supra note 13, at 179. 
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There are significant benefits of a comprehensive and nimble power of 

attorney. These include allowing an agent to take the necessary steps to 

qualify a principal for public benefits such as Medicaid or Social Security, 

taking advantage of tax savings, or avoiding estate recovery.76 For example, 

if a principal owns two properties and needs long-term care, it will often be 

necessary for an agent to have the authority to sell a property to either pay 

for care or qualify the principal for Medicaid. A flexible power of attorney 

ensures that a principal is well protected regardless of what arises, and it gives 

the agent the ability to make sound financial decisions.77  

There is a unique tension that exists regarding the level of authority to 

give an agent. If the scope of authority is too restricted, a guardianship may 

still be needed in the future, negating the purpose of a power of attorney. For 

example, if the power of attorney does not authorize selling property and the 

principal later needs to sell assets to qualify for Medicaid then an overly 

restrictive document is counterproductive. However, the broader the 

authority, the greater the potential for abuse.78 While authority can be 

restricted when drafting a power of attorney, attorneys generally advise for 

broad authority so as not to defeat the purpose in the future. 

4. Extensive Power and Lack of Oversight 

It is not by chance that powers of attorney are largely unsupervised and 

unregulated. The guiding principle in the last few decades has been “that a 

safe [power of attorney] is not necessarily the most useful” power of 

attorney.79 The broad, unregulated power means agents “have vast, largely 

unsupervised discretion which allows them to act as largely autonomous 

agents.”80 Financial abuse is particularly hard to detect or prevent as the 

exploitative transaction is often within the agent’s authority, at least as far as 

 

 76. Dana Perry & Ryan Barry, Look Both Ways Where Estate Planning and Elder Law 

Intersect, 39 EST. PLAN. 29, 29 (2012). 

 77. Just as a power of attorney can give an agent extensive authority, a principal also maintains 

autonomy to restrict some powers and to determine which powers to delegate to an agent. Whitton, 

Striking a Balance, supra note 39, at 346. It is not an all-or-nothing proposition but rather, the 

instrument can be tailored to the needs of the principal. The UPOAA provided clarity as to which 

powers were default provisions and which needed a specific grant of authority. Referred to as “hot 

powers,” a principal must specifically grant authority to the agent to do, among other things—create, 

amend, or revoke a trust, make a gift, and create or change a beneficiary designation. Id. at 347–48; 

UNIF. POWER OF ATT’Y ACT § 201 (NAT’L. CONF. OF COMM’RS ON UNIF. STATE L. 2006). These 

were given special status due to the likelihood of dissipating the principal’s assets. Whitton, supra 

note 39, Striking a Balance, at 347–48. 

 78. Whitton, Durable Powers, supra note 18, at 19. 

 79. Kim Vu-Dinh, Reforming Power of Attorney Law to Protect Alaskan Elders from Financial 

Exploitation, 27 ALASKA L. REV. 1, 21 (2010). 

 80. Kohn, Elder Empowerment, supra note 64, at 22. 
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the written document is concerned.81 The risk is heightened if the principal 

has diminished capacity since the agent has unfettered access even without 

the principal’s oversight. 

Unlike the more restrictive nature of guardianship, most state power of 

attorney statutes do not include a monitoring process or a reporting 

requirement to ensure the agent is acting within the scope of authority.82 

Many principals who execute a power of attorney may not fully understand 

the provisions, and more importantly, the risks that can come with broad 

power. This only increases the opportunity and likelihood of financial 

exploitation.83 While lawyers can often mitigate this issue by explaining the 

legal aspects and potential for risk, even counsel may not fully recognize if a 

particular client is in peril.84 Unfortunately, with the increase in online forms, 

many principals never see an attorney before signing one. 

If the one-size-fits-all self-help form is legally valid (which is a big 

“if”),85 it can be quickly completed and signed, giving the agent vast authority 

to access the principal’s assets. With a quick signature, elders can open 

themselves, and their bank account, up to financial exploitation. Many civil 

legal aid providers have also created new ways for low-income clients to 

access simple online forms without a lawyer. For example, in Washington 

State, a website named washingtonlawhelp.org provides free self-help 

materials including a power of attorney.86 There is no judicial, court, or 

agency oversight required.87  

5. Balancing Autonomy and Protection 

The basis for the unregulated nature of a power of attorney is to allow 

individuals with capacity to autonomously decide who they trust enough to 

serve as a substitute decision-maker.88 Autonomy has been defined as “the 

right of self-governance”89 and a person’s “right to live life consistent with 

his or her personal values.”90 The unsupervised aspect is justified by the 

 

 81. Whitton, Durable Powers, supra note 18, at 37. 

 82. Id. at 10. 

 83. STIEGEL & VANCLEAVE KLEM, supra note 35, at 4–5. 

 84. Craft, supra note 19, at 449. 

 85. Paul Sullivan, A Will Without Ink and Paper, N.Y. TIMES (Oct. 18, 2019), 

https://www.nytimes.com/2019/10/18/your-money/electronic-wills-online.html. 

 86. Power of Attorney, WASH. L. HELP, https://www.washingtonlawhelp.org/issues/aging-

elder-law/powers-of-attorney-health-care-directives (last visited Dec. 5, 2022). 

 87. See id. 

 88. Whitton, Durable Powers, supra note 18, at 11. 

 89. Melissa Brooks & Richard Goralewicz, Balancing Autonomy and Protection: In Search of 

the Least Restrictive Manner, in AM. BAR ASS’N, 2019 NATIONAL AGING AND LAW CONFERENCE 

2 (2019). 

 90. In re Conservatorship of Groves, 109 S.W.3d 317, 327 (Tenn. Ct. App. 2003). 
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belief that the principal can independently select a trustworthy agent.91 Some 

maintain that the structure and process are intended to provide an internal 

monitoring system for the incapacitated individual.92 The informal agency 

relationship is premised on a principal maintaining ownership of assets and 

the authorized agent acting only when needed.93 In theory, while a principal 

has capacity, they can observe and supervise the actions of the agent. If the 

principal disagrees with the agent’s decision-making and retains capacity, 

they can ultimately choose to revoke the power of attorney.94  

A power of attorney is designed to facilitate the principal’s autonomy 

by preserving choice and decision-making capability as compared to other 

alternatives. In a guardianship, the private nature of the relationship is 

removed, and the court is inserted as the primary decision-maker and 

monitor. Some may argue that a trust is a good alternative as it provides some 

level of monitoring since the trustee must account to beneficiaries.95 

However, a trust is a less viable option for many, since the elder loses legal 

title and, possibly, control of the asset once it is placed in a trust.96 

Additionally, since the trustee only has control over the corpus of the trust, 

this often excludes some of the trustor’s property, thereby limiting the 

trustee’s ability to assist the elder.97 Both of these surrogate property 

management arrangements remove the principal as the guiding force.  

Several aspects of the UPOAA are designed to emphasize principal 

autonomy, including flexibility in customizing agent authority, clear agent 

guidelines, and protection of the principal’s specific substitute decision 

goals.98 It is argued that the drafting flexibility, which allows for expansion 

or restriction of duties, empowers a principal during the process.99 

Additionally, the UPOAA recognizes and underscores that the principal’s 

expectations remain paramount guideposts for agent activities.100 The 

UPOAA mandates that the agent “act in accordance with the principal’s 

 

 91. Whitton, Durable Powers, supra note 18, at 11. 

 92. Id. at 9. 

 93. Whitton, Striking a Balance, supra note 39, at 345–46. 

 94. Brooks & Goralewicz, supra note 89, at 9. 

 95. Boxx, supra note 24, at 44. Trustees’ duties arise primarily from the trust instrument, but 

also from federal and state law. In the absence of express duties, a trustee is subject to the duties 

“which have evolved by courts of equity for the governing of the conduct of trustees.” AUSTIN 

WAKEMAN SCOTT & WILLIAM FRANKLIN FRATCHER, THE LAW OF TRUSTS § 164 (4th ed. 1987). 

A trustee must administer the trust in good faith, in accordance with its terms, and to pay income to 

a beneficiary according to trust requirements. RESTATEMENT (SECOND) OF TRUSTS § 169 (AM. L. 

INST. 1959). 

 96. Dessin, Acting as Agent, supra note 52, at 599–600. 

 97. Id. at 600. 

 98. Whitton, Striking a Balance, supra note 39, at 345. 

 99. Id. at 346–49. 

 100. Id. at 349. 
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reasonable expectations to the extent actually known by the agent and, 

otherwise, in the principal’s best interest.”101 Key provisions were included 

in the UPOAA to support principals’ self-determination, such as preventing 

a later-appointed guardian from terminating an agent’s authority.102 Finally, 

the principal’s wishes are further protected by provisions outlining liability 

and damages when a third-party improperly rejects a valid power of 

attorney.103 Increasing third-party acceptance of a power of attorney enhances 

and respects a principal’s choice of agent.104 

The academic conversation in the last decade has focused on how to 

balance autonomy with protection while not losing the usefulness that a 

power of attorney affords. Since an agent likely has vast discretion, they are 

“also granted the right to exercise that discretion in a virtually 

unsupervised—and largely unsupervisable—manner.”105 It has been 

described as a spectrum where one side has “unfettered freedom to create 

surrogate authority for any delegable action” and the other has “protection 

that comes at the sacrifice of delegating autonomy.”106 Lack of clarity 

regarding the agent role and duty further contributes to the potential for 

abuse. Without specificity as to what an agent is authorized to do, it is easier 

for an unprincipled agent to get away with abuse. Determining whether an 

agent actually disregarded a principal’s directive or violated a fiduciary duty 

becomes less obvious.107 Unfortunately, too often a power of attorney is a 

means to act over or instead of a principal, rather than with or for the 

principal. It is not uncommon for a lawyer to hear a client say their adult-

child agent told them, “I have a power of attorney over you so I now make 

the decisions.”108 

Autonomy can be a particularly tricky subject with the elderly since, as 

a group, they are at a greater risk of losing the opportunity to make their own 

decisions, not only because of actual mental or physical decline, but also due 

to ageist notions or protectionist beliefs.109 Overprotection results when the 

 

 101. UNIF. POWER OF ATT’Y ACT § 114(a)(1) (NAT’L. CONF. OF COMM’RS ON UNIF. STATE L. 
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balance towards protection tips too far due to ageism or paternalism.110 If the 

power of attorney authorizes broad power to the agent, and the agent leans 

towards protectionism, there is a higher risk of the agent stepping over the 

principal’s interests and possibly leading to abuse. Ageism is a persistent 

stereotype that negatively views elders as less capable based on the perceived 

loss of physical and mental capacity as we age.111 Age used to be considered 

the sole basis for a lack of capacity finding or the need for a guardianship.112 

While that baseless legal theory no longer exists, ageism continues to 

permeate the actions of many family members, caregivers, and fiduciaries.  

The power of attorney became ubiquitous because of its attractive 

qualities of accessibility, informality, and lack of oversight. Nonetheless, as 

the population ages, and COVID brings into focus the increased risk of 

isolation, the power of attorney is increasingly used to abuse vulnerable 

elders. 

II. ELDERS AT INCREASING RISK OF POWER OF ATTORNEY ABUSE  

The trusting relationship, which serves as the foundation of a power of 

attorney, may “constitute the most likely breeding ground for financial 

abuse.”113 Since many elders choose loved ones as an agent, “[t]he intimacy, 

proximity, and dependency that the caregiving relationship engenders place 

unscrupulous caregivers in disturbingly opportune positions to exercise 

coercion, subtle influence, and outright control.”114 As power of attorney 

usage rises, and the baby boomers continue to age, the risk of power of 

attorney misuse and abuse grows. This Part examines the rise of financial 

exploitation in the last decade and highlights the need for power of attorney 

reform in light of the growth of our elder population. 

A. The Growth of Financial Exploitation 

In the last few decades there has been a concerted effort to capture and 

research the causes, impact, and possible solutions to elder abuse. However, 

compared to child abuse and intimate partner violence, elder abuse is 

 

 110. Brooks & Goralewicz, supra note 89, at 3. 

 111. The World Health Organization defines “ageism” as “the stereotypes (how we think), 

prejudice (how we feel) and discrimination (how we act) towards others or oneself based on age.” 

Ageing: Ageism, WORLD HEALTH ORG. (Mar. 18, 2021), https://www.who.int/news-
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underfunded and under studied.115 Research data is often gathered from 

reports made to adult protective services (“APS”), rather than self-reported, 

and likely woefully underestimates the amount of abuse.116 A 2010 national 

survey of adults over sixty found that more than one in ten older adults 

identified at least one category of mistreatment in the past year.117 Recently, 

one study found that number had increased to one in six elders, or 15.7%, 

experiencing abuse in the past year.118  

One type of elder abuse, financial exploitation,119 is often one of the 

most common forms of reported abuse and has been called “a burgeoning 

public health crisis”120 and “a virtual epidemic.”121 One of the largest studies 

to date singling out financial exploitation found that 4.7% of elders were 

financially exploited during their lifetime.122 Despite its prevalence, the root 

 

 115. Research, Statistics, and Data, NAT’L CTR. ON ELDER ABUSE, https://ncea.acl.gov/What-
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Review and Meta-Analysis, 5 LANCET GLOB. HEALTH 147, 147 (2017). Another study found the 
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cause and impact of financial abuse has been largely ignored in research that 

instead examines physical abuse and neglect.123 These studies are believed 

to underestimate the complete picture of abuse as elders may underreport 

financial abuse due to hesitancy to report a caregiver or loved one.124 

As the risk of elder abuse increases, the financial impact surges as well. 

It is estimated that victims of elder exploitation lose at least $2.9 billion per 

year.125 A recent report from the Consumer Financial Protection Bureau 

revealed that the average annual financial loss to an older victim of financial 

exploitation is $34,200.126 To make matters worse, the amount of loss 

increases as people age with those 70–79 years old losing an average of 

$45,300.127 Financial institutions are required to report and file Suspicious 

Activity Reports (“SAR”) if the transaction involves $5,000 or more and is 

deemed suspicious.128 The number of SARs filed on elder 

financial exploitation increased more than fourfold from 2013 to 2017.129 In 

7% of the SARs, the loss to the older adult was over 

$100,000.130 Importantly, the SARs can identify the suspects specifically as 

either strangers or someone known to the victim. The financial loss 

was greater—and the amount lost was higher—if the older adult knew the 

perpetrator.131  

The cost of exploitation on elders is significant and impacts not just their 

financial health but their social and emotional wellbeing. Along with 

substantial economic harm, financial exploitation can destroy credit scores 

and force elders into poverty and homelessness as many live on a fixed 

 

 123. Peterson et al., supra note 120, at 1615–23. 

 124. Understanding Elder Abuse, CTRS. FOR DISEASE CONTROL & PREVENTION (2016), 

https://www.cdc.gov/violenceprevention/pdf/em-factsheet-a.pdf. It is suggested that only 1 in 25 

cases of elder abuse are reported. JILENNE GUNTHER, UTAH DIV. OF AGING & ADULT SERVS., THE 

UTAH COST OF FINANCIAL EXPLOITATION 4 (2011), 
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PREVALENCE STUDY 8 (2011), https://ocfs.ny.gov/reports/aps/Under-the-Radar-2011May12.pdf. 
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EXPLOITATION: ISSUES AND TRENDS 14–16 (2019), 

https://files.consumerfinance.gov/f/documents/cfpb_suspicious-activity-reports-elder-financial-

exploitation_report.pdf. Actual loss and attempts to steal from older individuals totaled over $1.7 

billion. Id. 

 127. Individuals 80 years and above lost approximately $39,200. Id. at 17.  

 128. SARs are a detection mechanism used by financial institutions to report suspected 

fraudulent activity to the U.S. Department of Treasury and law enforcement. Id. at 9–10. 

 129. Id. at 11. 

 130. Id. at 4. 

 131. Id.  
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income.132 Elders report skipping meals, losing independence, and 

experiencing an increase in depression and anxiety.133 Financial devastation 

can cause elders to forego medications that they can no longer afford, and has 

been directly linked to an increased risk of hospitalization.134  

In addition to undermining the health and self-care ability of elders, 

there is a larger community cost, as the burden of caring for exploited elders 

falls to states. One jurisdiction that reviewed elder financial exploitation 

cases found that the loss amounted to $7,704,729 in overall elder assets.135 

The average loss involved when the perpetrator was a family member was 

$125,193, and $157,326 if it was a victim’s adult child.136 States lost an 

additional nearly $900,000 in state Medicaid program costs when forced to 

cover care for elders who suffered substantial financial loss.137  

B. Power of Attorney Abuse 

According to one long-time elder abuse prosecutor, “the power of 

attorney is the most common tool used . . . to commit financial 

exploitation.”138 Case law also indicates an uptick in power of attorney abuse, 

as reported cases went from a few in 2002 to eleven in 2012.139 These cases 

involve family members intentionally misusing agent powers to self-deal.140 

1. The Rising Threat of Harm 

Ideally, there should be some empirical evidence that demonstrates 

abuse specific to powers of attorney; unfortunately, there is a dearth of recent 

statistical evidence specifically examining this form of financial exploitation. 

The earliest study was a 1993 national survey that surveyed elder law 
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296–300 (2008). 
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attorneys, service providers, judges, and prosecutors.141 Overwhelmingly, the 

respondents recognized that power of attorney abuse happens regularly, and 

believed it warranted a response.142 It was further noted that the majority of 

the principal’s assets were dissipated. The early findings demonstrate that 

while misuse was not widespread, when it did occur it was quite serious.143  

Despite the financial loss, the majority of respondents believed the 

benefits derived from a power of attorney outweighed the possible risk.144 A 

subsequent survey revealed that most attorneys believed that the current 

criminal statutes and civil laws were sufficient to combat abuse and did not 

support legislative action.145 The written comments indicated that most were 

opposed to any steps that limited or detracted from the tool’s effectiveness.146 

Nearly ten years later, a study of lawyers, APS staff, law enforcement, and 

prosecutors found an increase in awareness of power of attorney abuse.147 

Results indicated that most respondents supported statutory safeguards and 

judicial review, but less than half were in favor of oversight.148 

There is a dearth of data examining financial exploitation specifically 

committed under a power of attorney.149 However, there are several recent 

studies that examined financial abuse committed only by a family member 

perpetrator, which certainly would be inclusive of agent abuse.150 One survey 

 

 141. FEDERMAN & REED, supra note 36, at 29. 
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 146. Id. at 250. 
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revealed that family members commit over half of the reported financial 

abuse.151 Recently, a study gathered data from cases substantiated by APS 

and examined abuse committed by surrogate decision makers, including 

agents authorized under a power of attorney.152 An overwhelming 85% of 

perpetrators were agents under a power of attorney, and financial exploitation 

was the most common form of abuse occurring in 34.2% of cases.153  

2. Exploiting a Trusting Relationship  

Financial exploitation has been categorized as a crime of occasion, 

desperation, or predation.154 Each of these situations relies on the creation or 

exploitation of a trusting relationship to access the elder’s finances. Unlike 

stranger scams, the relationship of trust and ease of access afforded by a 

power of attorney increases the opportunity for exploitation. Additionally, in 

examining the financial loss to the victim, it was almost three times as high—

an average of $34,200 compared to $83,600—if the perpetrator was a 

fiduciary.155 Financial exploitation can be particularly devastating to low-

income communities when it means the loss of the elder’s fixed income of 

Social Security or other public benefits.  

As perpetrators are often those with a trusting relationship, family 

members were the most common culprits of financial exploitation of older 

adults.156 The profile of the common perpetrator is an adult child or spouse, 

more likely to be male, with a history of substance abuse, mental or physical 

health problems, unemployment issues, or financial problems.157 According 

to one study looking at APS cases, 60% of elder financial abuse was 

committed by an adult child.158 Adult children can feel entitled to the 

principal’s assets or wealth due to perceived inheritance or as “payment” for 

caring for an ailing parent. The water is further muddied by the notion of 

“consent,” when an elder may appear to choose to make a gift to a child 

 

 151. A 2008 national study demonstrated that of 5,777 adults 60 years and over found that 5.2% 

of elders reported current financial abuse by a family member. Acierno et al., supra note 116, at 
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serving as an agent. A perpetrator may start out providing support to a parent 

and using the elder’s financial resources to benefit both the elder and the 

agent before ultimately taking advantage of the principal.159 An added risk 

for baby boomers is that they have experienced higher rates of divorce, 

remarriage, nonmarital liaisons, and cohabitation than other generations that 

creates ties to not just adult children, but step-children and former relatives 

as well.160 

As individuals age, there is an increased risk of financial exploitation 

due to impaired capacity, declining physical health and functioning, and 

dependency on others. For some, a lifetime of accumulated wealth and assets 

in preparation for retirement can also increase the likelihood of becoming a 

target.161 Other elders may be experiencing grief, depression, anxiety, or 

isolation, factors that increase the opportunity or likelihood of financial 

exploitation.162 As noted earlier, with the rise of DIY forms, online options, 

and the lack of a lawyer, many principals are uneducated about the associated 

risks.163 Add in an elder with diminishing capacity who may not be aware of 

the actions or abuse, and the damage may not be discovered until the principal 

has died or after the assets are gone.164 Additionally, before these types of 

abuse can occur, a principal may be tricked or persuaded into signing a power 

of attorney. In particular, an older adult with capacity issues may sign one 

due to undue influence, fear, fraud, abuse, or misrepresentation.165  

While there are a host of possible bad actions an agent can take, one 

scholar has created three categories of power of attorney financial abuse: (1) 

transactions that exceed the intended scope of authority; (2) transactions 

conducted for self-dealing purposes; and (3) actions that are in contravention 

of the principal’s expectations.166 Transactions that exceed the agent’s scope 

can be both intentional and unintentional. A well-meaning but 

unsophisticated agent may simply not understand the legal language in the 

document. Dishonest agents certainly know that the document does not give 
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them the authority to engage in certain activities but act intentionally to 

defraud the principal.167  

A more common and deceptive practice is a transaction that is 

technically authorized by the power of attorney but is undertaken to benefit 

the agent to the disadvantage of the principal.168 This often involves family 

member agents who use the document to enrich themselves from the 

principal’s assets. This type of abuse can be complicated, as the agent may 

be acting within the bounds of authority and is unlikely to get caught or have 

the abuse detected.169 Recalling the three client stories of Violet, Juan, and 

Liu, all the agents were likely authorized by the power of attorney to 

complete the financial transactions. However, it is difficult to detect in 

advance whether a property transfer or cash withdrawal is for self-dealing 

purposes. Without agent oversight, or notice to the principal, it becomes 

nearly impossible to prevent the harm until it is too late. 

The last category of abuse involves transactions that disregard the 

principal’s wishes, interests, or self-determination.170 Violet’s case 

demonstrates the harmful nature of this type of action because the agent took 

actions that ignored the basic human dignity and value of the principal. Not 

only were all of Violet’s personal possessions acquired over a long life sold 

without her knowledge or consent, but her rights to liberty and bodily 

integrity were violated when she was placed in a facility she did not choose. 

She was, in essence, wrongfully imprisoned. There may be no recourse, as 

the power of attorney authorizes the actions and there is an absence of self-

dealing.171 The only option may be civil litigation and a breach of fiduciary 

duty claim. But even then, if the agent does not have money or resources, 

there is no adequate way to compensate the principal. 

C. Baby Boomer Boom 

The baby boomer generation has impacted the size of the United States 

population as well as nearly every cultural institution for the last 70 years.172 

The post-World War II baby boom, those born between 1946 and 1964, has 

long been referred to as the “pig-in-the-python” generation, as it conjures up 

the image of a massive demographic bubble easing its way through 
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time.173 The oldest boomers turned 75 in 2021, and approximately 10,000 

turn 65 every day.174 By 2030, all boomers will hit the retirement mark.175 

From 2008 to 2018, the population of individuals 65 and older 

increased 35%, and the population over 85 years old is forecast to more than 

double by 2040.176 Life expectancy for this generation is also swelling and 

expected to reach 85.6 years by 2060.177 By 2034, adults aged 65 and older 

are projected to outnumber those under 18 for the first time.178 With such a 

large number of people over 85 years old, it is expected that those individuals 

with Alzheimer’s disease and related dementias will increase too.179 

For boomers, “demography equals destiny”180 as they continue to 

transform virtually every development stage and social institution.181 As the 

largest generation group in history, representing 23.5% of the population of 

the United States currently, they have significantly affected the economy and 

are often the focus of national marketing campaigns.182 The total wealth 
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accumulation of boomers is massive, as they hold 54% of personal net 

worth.183 While the previous generation was reliant on union or corporate 

pensions, today’s boomers have a plethora of investment options available 

as they anticipate living longer.184 

Although many in the prior generation often worked physically 

demanding jobs which required an earlier retirement, as the boomers began 

entering retirement age in 2012, many are showing no interest in working 

until their bodies give out. Instead, anticipating living longer and healthier, 

those who can afford it plan to travel more, start new endeavors, and fulfill 

other life dreams.185 Due to their sheer size, as baby boomers retire in large 

numbers, they will leave a gaping hole in the employment sector.186 As they 

enter the final phase of life, an increasing number of elders will begin to 

consider estate planning. According to a 2010 survey, only 48% of those 65 

and older had basic documents such as a power of attorney in place,187 but 

usage is on the rise.188  

As the number of baby boomers rises and access to technology by both 

elders and bad actors increases, financial abuse, especially in the power of 

attorney context, will continue to increase. The power of attorney affords 

ease of access coupled with lack of supervision that demands a multifaceted 

solution.  

III. PRIOR POWER OF ATTORNEY REFORMS HAVE NOT PREVENTED ABUSE 

As the power of attorney became universal and led to accompanying 

misuse and abuse, the idea to reform the power of attorney began to take hold 

as well.189 While some scholars have suggested regulatory ideas, most favor 

less restrictive options so as not to impact the tool’s utility. Proposals have 

included defining and specifying the agent role or tightening drafting 

provisions over regulation.190 Overall there has been a strong and continuous 
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resistance to enacting mandatory supervision or oversight measures.191 Such 

caution has come at a cost to elders and has not decreased financial 

exploitation. 

A. Early Reform Efforts 

The first substantial conversation on power of attorney reform was 

initiated after a 1994 national study by Government Law Center at Albany 

Law School revealed that 82% of respondents believed that power of attorney 

abuse warranted a legislative or administrative response.192 The report 

highlighted that the “seemingly endless debate” raged on between proponents 

of regulation and advocates for maintaining informality.193 The report 

concluded by cautioning both sides that, “there is a need for a more balanced 

perspective that recognizes both the need for reform and the negative effects 

that the reform may cause if not done wisely.”194  

Ultimately, the report outlined a number of legislative safeguards to 

deter abuse, enhance detection, and increase prosecution of power of attorney 

abuse.195 Several of the suggestions were aimed at the power of attorney form 

itself, including adding formal execution requirements, mandating cautionary 

language, or requiring the principal to affirmatively signify certain powers.196 

Other safeguards targeted more intrusive options such as recording powers 

of attorney and requiring principal notification when a transaction is 

completed.197 Additional ideas were designed to detect and punish abusers, 

such as allowing interested parties to petition the court to terminate a power 

of attorney, creating a public registry of convicted abusers, and encouraging 

states to revise and enhance criminal statutes.198 

B. Role Clarification and Education 

Since the 1994 report, other scholars have suggested non-regulatory 

means to curb both intentional abuse as well as the more nuanced issues of 

principal disempowerment and undue influence.199 In an effort to walk the 

fine line of maintaining flexibility while ensuring protection, advocates have 
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focused on agent selection and education. This has included instructing 

principals to select only the most trustworthy to serve, naming co-agents to 

make consensus decisions, and selecting a third-party to monitor the agent.200  

Other scholars suggest solutions focused on increasing principal 

empowerment to curb agent “over-reach.”201 Paternalistic notions of elder 

ability, capacity, and functioning negatively impact an elder’s sense of self-

determination.202 This, in turn, increases mental and physical health concerns, 

as well as overall functioning.203 For example, one commentator argues that 

requiring an agent to ascertain a principal’s wishes in advance would be a 

beneficial reform mechanism that also maintains the tool’s utility.204 She 

posits that empowering elders to play an active role in the agency relationship 

would result in better agent monitoring, less exploitation, and better principal 

well-being.205 Certainly, improved principal-agent communication and 

consultation is preferred; however, this is only realistic before a principal’s 

capacity degenerates. Increased interaction would have no impact on a bad 

actor’s intent on over-reaching.  

An additional suggestion for improvement is to better define the core of 

the power of attorney: the fiduciary duty of the agent.206 While there is no 

doubt that an agent’s role was as a fiduciary, the lack of definition of what 

the role entails was problematic. The legal relationship between principal and 

agent is defined primarily as a duty of loyalty. This ambiguous definition 

directed agents only to avoid putting their own interests above that of the 

principal, but provided little other guidance.207 While the fiduciary duty 

encompasses specific directives, such as protecting property and acting with 

honesty and impartiality, the role was undefined and amorphous, which was 

purposeful to bolster efficiency and utility.208 These reform suggestions 

focused on providing clarification to agents about what the role entailed 

rather than creating regulation or oversight. It was argued that specifying the 

agent’s duties would guide the agent appropriately, protect the principal, and 

serve as a deterrence for bad actors.209  

Prior to the UPOAA, state statutes varied greatly in the degree to which 

the agent’s duties were specifically delineated.210 As such, reform advocates 
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suggested that establishing clear, written fiduciary guidelines would alleviate 

confusion and guard against the “uniquely directionless” agent.211 Many 

family member-agents simply have no idea what their role is and how to meet 

the obligations. This can lead to errors or mistakes that may harm the 

principal without intentional exploitation.212  

C. Stricter Execution and Drafting Requirements 

Since few states had formalities other than the principal’s signature, 

another safeguard suggestion was to tighten the execution requirements.213 

States began to enact measures aimed at formalizing execution, 

including mandatory notarization, increasing the number of witnesses, and 

including witness attestations designed to ensure principal capacity.214 

Further considerations included limitations on the scope of authority or 

reducing agent power.215 The evolution of powers of attorney have seen 

generalized duties give way to clearly delineated duties, as well as the 

inclusion of specific provisions outlining scope of authority.216 Beginning in 

the 1980s, with the advent of statutory forms, came the inclusion of defined 

statutory powers. States began to require explicit specification of certain 

powers, like gifting.217 It was mixed on whether to give broad gifting 

authority to agents or to insist on express language in the power of attorney 

to authorize gifts.218 The obvious problem with limiting agent authority is 

that the individual chosen may not be able to accomplish necessary tasks, 

thus eliminating the document’s objective. For example, if the power of 

attorney does not authorize transferring real property, such a restriction could 

defeat the purpose of the document. One suggestion is to limit gifting powers 

to curb abuse, but at times gifting is essential for the principal’s asset 

management to qualify for public benefits.219 
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One scholar argued to tip the balance away from efficiency in favor of 

protecting elders by making “springing” powers of attorney the default.220 He 

asserts that not only would it decrease the opportunity for abuse, but it would 

also promote the dual goals of self-determination and privacy 

protection. Simply, if a client does not lose capacity, then there is no need for 

the power of attorney, and no opportunity for abuse.221 It is argued that much 

of the abuse occurs after the agent is appointed and begins to act. A springing 

power of attorney may prevent, or at least mitigate, abuse by delaying when 

an agent’s authority begins.222 Clients may also prefer to keep their capacity 

situation private and not announce to the world that they need a substitute 

decision-maker. Additionally, many choose not to relinquish decision-

making until it becomes absolutely necessary.223  

On the downside, springing powers of attorney remove principal 

oversight or thoughtful communication between the agent and principal 

regarding the latter’s wishes.224 The fundamental flaw with springing powers 

is that if you do not trust the agent now, why would you trust them later when 

you are incapacitated? Violet’s case seems to prove this point as she executed 

a springing power of attorney. It did not become effective for a decade, during 

which she had no contact, communication, or interaction with the agent. She 

had no notice when the agent began to act and was unaware of the resulting 

damage until it was too late.  

Lastly, eliminating immediately effective powers of attorney 

eradicates the tool’s basic usefulness. Such a drastic solution would punish 

the millions of agents and their principals who rely on the document for 

regular financial management. There would be no way to assist an elderly 

parent who is physically ailing but not deemed “incapacitated” for purpose 

of the effectiveness clause. The benevolent desire to curb abuse by restricting 

assistance until a later date would ultimately destroy the effectiveness of a 

power of attorney for many elders.  

D. The UPOAA and Provisions to Prevent Abuse 

Despite the passionate and lengthy national debate on how to reform 

powers of attorney, the primary focus has remained on ensuring that any 
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changes do not become too burdensome.225 The promulgation of the UPOAA 

in 2006 was the culmination of a national effort to balance safeguarding 

against abuse while maintaining the utility and ease of use. Advocates 

encouraged all states to adopt the UPOAA because it “[p]reserve[d] the 

effectiveness of durable powers as a low-cost, flexible, and private form of 

surrogate decision-making.”226 In fact, one of the aims was to deter abuse by 

adding provisions to minimize risk, safeguard against financial exploitation, 

and provide redress.227  

In an effort to prevent against abuse, the UPOAA aimed to provide clear 

guidelines dictating that an agent must act: (1) according to a principal’s 

reasonable expectations, (2) in good faith, and (3) within the scope of 

authority given.228 While this guidance may seem useful, the first two are not 

new requirements but merely list duties that existed at common law. This 

provides no protection against an unscrupulous agent intent on acting in 

conflict with a principal’s interest or “reasonable expectations.”229  

To ensure that an agent acts within the authorized scope, the UPOAA 

delineates between actions that require express language and those under the 

general grant of authority.230 Commissioners added several provisions in an 

attempt to prevent exploitation, in particular the requirement of express 

authority for acts that may dissipate the principal’s property.231 Section 

201(a) lists specific actions—this includes making a gift, creating or 

amending a trust, and changing beneficiary designations—that are only 

authorized if the document gives express authority.232 Additionally, a non-

relative agent with gifting authority is prohibited from making a gift to herself 

unless the document provides.233 This is designed as an extra layer of 

principal protection if an agent attempts to act outside the scope of authority. 

Rather than blanket authority, a principal is empowered to make thoughtful 

selections as to what authority to grant and may choose to limit power.234  
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The UPOAA also includes provisions designed to detect financial 

exploitation. The Act gives standing to APS or another government agency 

to request an accounting from the agent.235 There is also a “good faith” 

provision that allows a third party to refuse a valid power of attorney based 

on a belief the principal is being abused.236 However, a third party is not 

required to investigate the legitimacy or authority of an agent. Instead, the 

UPOAA allows an entity to rely on the validity of the document on its face.237 

There is, in essence, no way to prevent an agent who has authority to act with 

a valid power of attorney from committing financial fraud. 

If prevention is unsuccessful, the UPOAA also added provisions to 

increase detection. A principal may be unaware of unauthorized acts or 

exploitation, or worse—incapacitated and unable to discover the abuse.238 A 

broad, catch-all category of individuals, including those “that demonstrate[] 

sufficient interest in the principal’s welfare,” may petition the court to review 

the actions of the agent.239 Government agencies, in particular APS, may 

force an agent to produce evidence of transactions conducted on behalf of the 

principal.240 

Lastly, the UPOAA provides remedies when a bad actor agent is caught 

in the act. This includes restoring the principal’s property to make her whole 

as if the exploitation did not occur, as well as paying attorney fees and 

costs.241 In some circumstances, a co-agent is required to disclose bad acts of 

another co-agent.242 These provisions are only a starting point and do not 

limit the agent’s liability.243 The UPOAA makes clear these remedies are not 

the exclusive means to redress financial abuse.244  

While these efforts have begun to swing the pendulum away from 

unfettered access towards some protection, there is no indication that these 

mechanisms have decreased exploitation or provided enhanced protection for 

elders. Moreover, only twenty-nine states have adopted legislation based on 

the UPOAA, and not all of them have implemented protective provisions.245  
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IV. INADEQUATE PREVENTION AND PROSECUTION OF FINANCIAL 

EXPLOITATION 

The current piecemeal approach to prevention and prosecution of 

financial exploitation, whether it be power of attorney abuse or another form, 

is a mix of civil and criminal options with varying levels of success. Legal 

remedies available to a victim of financial exploitation include criminal 

prosecution, civil litigation, or an order of protection.246 Although each 

provides a possible avenue to protection or redress, they have all been 

ineffective at substantial success. 

A. Criminal Prosecution Lags Behind  

All states have a mechanism under criminal statutes to punish financial 

abuse. These vary from criminal statutes of general applicability, to specific 

statutes protecting vulnerable adults, to enhanced penalties for financial 

abuse of the elderly.247 Criminalizing financial abuse is the primary way most 

states attempt to protect vulnerable elders. The benefit of this approach is that 

law enforcement can be specially trained and prepared to handle this abuse.248 

Police can freeze assets and threaten criminal penalties, and the risk of 

conviction may be a deterrent. However, this approach relies on the victim to 

report and law enforcement to investigate, both of which seldom occur. As 

power of attorney abuse often involves family members or well-known 

caregivers, victims can be hesitant to report or prosecute. In addition, 

capacity issues may further muddy the waters in determining the factual 

circumstances, especially if an agent had valid authority.249 

Unfortunately, the prosecution of elder financial exploitation cases is 

quite rare due to lack of detection and reporting. This may result because an 

elder is hesitant to expose a family member for fear of reprisal, unaware of 

the exploitation, or unsure of where to report.250 There are additional 

challenges to prosecuting financial exploitation cases, including the 

completion of a lengthy police investigation, meeting the state’s criminal 

code constraints, and a lack of trained law enforcement in elder financial 

exploitation.251 Many prosecutors find elder abuse cases difficult to prosecute 
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due to complex medical and financial details that often require expert 

testimony.252 Recent efforts have been made to address these limitations, 

including the passage of the Elder Abuse Prevention and Prosecution Act of 

2017,253 which requires training for police officers to assist in investigation 

and prosecution.254 

Even if a case is initiated, charges may be dropped if the victim can no 

longer testify due to dementia. In one recent case in Wisconsin, a caretaker 

using a power of attorney, that had been revoked, stole nearly $20,000 from 

the principal.255 The State dropped all charges because the prosecutors 

determined that the patient’s dementia made her an unreliable witness.256 In 

a Canadian case, the Crown withdrew the charges when the defendant agreed 

to pay back $20,000 of the $78,000 allegedly stolen.257 The Attorney General 

stated there is “an ongoing obligation to assess the strength of the case 

throughout a prosecution and is duty-bound to withdraw the charges if there 

is no reasonable prospect of conviction, or if it is not in the public interest to 

proceed.”258 

Power of attorney abuse can also be blurred by the claimed defense of 

“consent.”259 Agents assert, sometimes successfully, both informally to APS 

as well as in defense to criminal charges, that the principal consented or that 

the actions were in furtherance of the principal’s wishes.260 While some 

observers suggest that a centralized process for elder abuse cases within law 

enforcement and prosecutorial offices may be more effective at preventing 

these cases, few jurisdictions have invested in elder abuse units.261  
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B. Civil Remedies Inadequate and Inaccessible  

Bringing a civil action may be more acceptable to an elder than filing 

criminal charges against a loved one or caregiver. State statutes determine 

whether a victim of financial exploitation will be successful in the courts, in 

particular based on how the law defines “financial abuse.”262 For example, 

Maryland defines “financial exploitation” and “financial abuse” 

differently.263 Other states require that someone other than the victim must 

benefit from the actions.264 While criminal statutes are against all victims, in 

some states a civil claim must be committed against someone defined as 

“vulnerable.” States again vary in how to define a “vulnerable” adult and 

whether age alone can meet the definition.265 

Civil actions can include a combination of traditional tort claims, breach 

of fiduciary duty claims, breach of contract claims, and statutory fraud 

claims.266 Litigants may seek a variety of remedies including damages, 

rescission of a property transfer, or accounting of assets.267 The UPOAA 

provides for civil remedies in a breach of fiduciary duty case, including to 

“restore the value of the principal’s property to what it would have been had 

the violation not occurred” as well as attorney’s fees and costs.268 However, 

this requires the principal to first be aware that the abuse occurred and have 

the ability to access a lawyer. If capacity is a concern, it is unlikely the 

principal will have knowledge of the wrongdoing or the ability to stop it. If 

the principal has passed away and the abuse happened months or even years 

earlier, recourse may be futile.269 Additionally, if the perpetrator absconded 

with the last vestiges of the elder’s wealth and spent it years earlier, there 

may not be a civil remedy available.  

Protection orders are often the first line of defense to stop financial 

abuse. An individual can quickly get into court, without notice to the 

perpetrator, and obtain an ex parte court order preventing interaction. Again, 

some states do not offer protection orders for financial exploitation.270 Part 

of the benefit of this course is that violation of a protection order often results 
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in jail time, if the ex parte order is enforced.271 However, these have the same 

drawbacks requiring principal knowledge and access. 

One obvious option to protect vulnerable adults at risk of financial abuse 

is guardianship. Of course, one of the primary purposes of a power of attorney 

is to avoid the court process and more invasive impact on the elder’s civil 

rights. Guardianship has been called “the most intrusive, non-interest serving, 

impersonal legal device known” and “one which minimizes personal 

autonomy and respect for the individual.”272 For some elders who have 

significant diminished capacity, guardianship may be necessary to ensure the 

individual remains safe from imminent harm. While preventing exploitation 

is a central goal of guardianship, it is not the most effective or valuable means 

to protect those with diminished capacity from unscrupulous actors.273  

C. The Underfunded Federal Response 

While elder abuse, fraud, and financial exploitation continue to gain 

attention as national public policy concerns, historically, solutions were left 

primarily to the states.274 The first federal laws to protect older citizens from 

abuse were part of the Older Americans Act (“OAA”) passed in 1965, which 

included funding for social services programs.275 In 1974, Title XX of the 

Social Security Act provided subsidies to states to create APS agencies.276 

Since 1992, the OAA has provided approximately $4.5 million for “the 

prevention of elder abuse, neglect, and exploitation.”277  

To respond to the intricacy of the issue of elder abuse and provide a 

coordinated national effort, Congress passed the Elder Justice Act (“EJA”) in 

2010.278 The EJA was the first major piece of federal legislation to address 

various forms of elder abuse, including financial exploitation.279 In fact, it 

was the first federal law “to specifically state that it is the right of older adults 
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to be free of abuse, neglect, and exploitation.”280 It aimed to provide federal 

dollars to states to fight elder abuse through a national effort based on public 

health and social service approaches to prevention.281 While the legislation 

raised the level of importance of elder abuse nationally, funding challenges 

hampered program implementation. Even though the EJA authorized $777 

million dollars in appropriations for the first four years, by 2014, less than 

one percent had been approved by Congress.282 The authorizations for the 

majority of EJA activities expired on September 30, 2014. Most of the 

activities and programs outlined in the EJA have not been funded by 

Congress and only exist on paper.283  

The EJA was a four-level initiative that aimed to: (1) increase national 

coordination of activities and research; (2) create forensic centers to establish 

expertise in elder abuse; (3) strengthen APS agencies; and (4) fortify long-

term care facilities to prevent abuse.284 The bulk of the funding, however, 

went primarily to states for additional resources to support state-run “APS 

offices.”285 APS programs are established in each state and provide a system 

for reporting and investigating elder abuse. States vary in eligibility, 

mandatory reporting requirements, investigatory procedures, and available 

remedies.286 The federal dollars infused into these programs were designed 

to enhance methods to detect and prevent elder abuse.287 Despite this federal 

reporting mechanism, APS data does not capture the entire picture of elder 

abuse. Prevention efforts are tied to state statutory definitions of elder abuse. 

In particular, financial exploitation cases can be screened out by APS if the 

victim does not meet the state statutory eligibility definition. There is concern 
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that APS agencies do not have the tools, resources, or ability to ferret out 

exploitation.288 

The COVID-19 pandemic brought an increased awareness of the need 

to better protect vulnerable elders and a renewed enthusiasm for 

congressional funding.289 Congress passed two laws that included provisions 

for addressing elder abuse and appropriated $376 million for Elder Justice 

Act programs.290 This energized federal response to elder abuse provides the 

needed opportunity, funding, and interest to bolster the existing framework 

to address financial abuse, including power of attorney exploitation.  

V. CREATING AN ELDER INFRASTRUCTURE TO PREVENT POWER OF 

ATTORNEY ABUSE  

This Article argues for a federal regulatory response, funded through the 

Elder Justice Act, to bolster a multidisciplinary elder justice approach to 

prevent power of attorney abuse. Such a model would empower elders by 

creating a preventive structure and a more successful avenue of prosecution. 

Including agent supervision and a centralized power of attorney registry 

would increase detection while not overburdening agents or elders. It is no 

longer sufficient to allow the power of attorney to remain unregulated for the 

benefit of decent agents while a growing number of elders remain at risk.  

While some have argued that the UPOAA provides both a level of 

protection and a commitment to maintaining autonomy, in reality it has failed 

to achieve this balance.291 The perilous nature of the balancing act has tipped 

towards autonomy. Critics fear that placing restrictions, oversight, or barriers 

on power of attorney use would lead clients to choose less useful instruments 

or to avoid future planning completely.292 Returning to Violet, Juan, and Liu, 

what would have successfully prevented the agent exploitation and 

subsequent emotional harm? Was there a way to empower them to find 
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information and stop the agent’s actions? Would supervision or oversight 

have prevented the exploitation? Could there have been a more efficient way 

to remedy the harm?  

Elder abuse has been described as “a complex cluster of distinct but 

related phenomena involving health, legal, social service, financial, public 

safety, aging, disability, protective services, and victim services, aging 

services, policy, research, education, and human rights issues.”293 It has also 

been acknowledged that the solution “requires a coordinated 

multidisciplinary, multi-agency, and multi-system response.”294 The Elder 

Justice Act failed to fully adopt (or fund) a comprehensive approach that 

included public health, social services, and criminal justice.295 At the same 

time, it provided a starting point for addressing and preventing elder financial 

abuse from a holistic standpoint. Enhancing the existing structure with 

additional resources to both prevent and remedy exploitation would provide 

more success.  

A. The Need for Regulation to Prevent Exploitation 

The rationale for government regulation should be analyzed by 

considering motive and reasoning.296 At times, the justification for regulation 

is “to advance broad, diffuse interests, even at the expense of more powerful, 

concentrated interests.”297 One theory of regulation—public interest theory—

is grounded in a goal “to achieve certain publicly desired results.”298 

Advocates, therefore, act as agents for the larger public interest at play.299 For 

example, governments may develop regulations to further certain social 

policies such as prevention of discrimination.300 

Despite debate among academics about the value and definition of 

public interest theory, it is viewed as “an ideal that is shaped by each 

generation, on a case-by-case basis by a society motivated to secure its 

common interests.”301 The public interest is intertwined with notions of 
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public values shared by society. These community values have been defined 

as a “normative consensus about . . . the rights, benefits, and prerogatives to 

which citizens should (and should not) be entitled.”302 It is derived from 

“standards that society has decided to give collective attention to . . . .”303 

Certainly, ending elder financial exploitation is a universal common societal 

interest.  

Traditional models of regulation can be criticized as “identified with 

rule-bound bureaucracy and deference to ineffable expertise.”304 These 

models have been described as representing a “hierarchy” where Congress 

decides on a policy, empowers an agency to implement it, and courts review 

the action with deference.305 Some regulatory agencies have begun to shed 

that outdated skin in the age of technological advances and globalization. 

Instead of acting within a hierarchy, agencies work within a framework.306 

By developing best practices in a specific area, regulatory agencies utilize “a 

method of regulation in which central administrators provide advice and 

disseminate information, instead of mandating a one-size-fits-all regulatory 

scheme.”307 While this innovative model of regulation is used primarily in 

emerging technologies, the theme of “building cooperation, facilitating 

coordination, and elevating the level of trust in an entire sector that comes 

from a shared commitment” is applicable to elder abuse prevention.308 Power 

of attorney regulation could capture the flexibility, innovation, and best 

practices of this approach by utilizing a multidisciplinary model. 

Critics may argue that such regulation is unwarranted, intrusive, and 

may not result in desirable outcomes. Some may analogize power of attorney 

regulation to mandatory reporting laws and argue they will be similarly 
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paternalistic and harmful.309 Opponents claim that compulsory reporting 

violates an elder’s right to self-determination and choice whether to seek 

help.310 Much of the argument against mandatory reporting laws takes aim at 

treating elder abuse as a criminal justice issue.311 Certainly, a criminal justice 

response provides increased protection for certain victims and, like in the 

domestic violence context, improves public attitudes towards elder abuse.312 

But, it can also be argued that circumventing self-reporting disempowers 

elders and fuels ageist notions of elders as weak and helpless.313 Additionally, 

it is maintained that mandatory reporting by doctors, caregivers, and social 

service providers discourages victims from seeking help when abuse 

occurs.314 Going one step further, one commentator argued mandatory 

reporting laws infringe on an elder’s constitutional rights, including the rights 

to privacy and equal protection.315 

Those in favor of maintaining mandatory reporting laws do so by 

centering the conversation on balancing protection and autonomy of 

elders.316 They argue that the compulsory measures increase protection of 

vulnerable elders and “shine a light on these often-obscured offenses without 

forcing the victim to start the investigatory process.”317 Mandatory reporting 

laws affirm that we as a society will not allow elder maltreatment; however, 

such laws share the same paradox as powers of attorney, namely that the 

benefits can also create the drawbacks.318  

The proposed multi-disciplinary approach to power of attorney 

regulation would alleviate the possibility of disempowerment and 
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criminalization. It would leverage the positive aspects of the mandatory 

reporting laws—increasing protection of vulnerable elders and 

communicating societal condemnation of abuse—but avoid criminalization, 

paternalistic approaches, or ageist stereotypes.319 Instead of doing an end run 

around elders self-reporting exploitation, enhanced forensic centers could put 

elders in the driver’s seat.  

B. Prioritizing Harm Reduction and Empowerment 

The large-scale threat of financial exploitation, coupled with the 

potential for elder disempowerment, demands more than an unregulated, one-

size-fits-all instrument. Practitioners and academics alike have clung to the 

power of attorney as an informal, user-friendly document. While reform 

efforts have made significant progress in enhancing principal protections, 

they stop short of implementing rules that would restrict honorable agents. In 

essence, we have prioritized those who are well cared for and have decent 

loved ones able to make decisions on their behalf at the cost of those at the 

greatest risk for exploitation. It is crucial to examine ways to prevent 

exploitation of vulnerable elders by putting safeguards in place. This requires 

a reordering of priorities with harm reduction as the primary focus over utility 

and efficacy.  

Some solutions have focused only on the harm reduction side of the 

equation by increasing prosecution of elder abuse.320 Creating a multi-tiered 

framework for elders as they navigate retirement, end-of-life planning, and 

cognitive decline would offer a solution that avoids the perpetuation of ageist 

stereotypes and reframe the response towards empowerment. Much has been 

written about viewing elder financial exploitation prevention through an 

ageist lens.321 One elder advocate termed the negative stereotyping of elders 

as “New Ageism” and described it as “[y]ou are poor, lonely, weak, 

incompetent, ineffectual, and no longer terribly bright. You are sick, in need 

of better housing and transportation and nutrition, and we . . . are finally 

going to turn our attention to you, the deserving elderly, and relieve your 

suffering from ageism.”322 Others question whether providing enhanced 

protection from financial exploitation fuels ageist notions by classifying an 

entire group of people based solely on age as needing protection.323 Combine 
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that with our societal obsession with youth, as well as the common 

assumption that increased age equates to decreased ability, and there is a risk 

to view all elders as less capable and more in need of protection.324 Not only 

is such an overgeneralization unreasonable and offensive, but it may lead to 

additional harm if financial institutions become reluctant to do business with 

those over a certain age.325 

Perhaps the creation of an accessible infrastructure that puts elders in 

control to act when they feel violated or detect abuse is the ultimate 

empowering action. The adversarial legal system is not the ideal place to 

prevent financial exploitation of elders. It is a system focused on the legal 

determination of “incompetence” rather than preventing abuse or creating a 

holistic, therapeutic approach.326 Instead, this Article suggests creating a 

framework for elder justice that would focus on not only protecting those 

who are vulnerable, but providing a system of resources, facilities, services, 

and institutions to provide access for elders to both prevent and remedy 

exploitation. 

C. Enhancing the Coordinated, Multi-Disciplinary Approach 

While the Elder Justice Act has been fractured and under-resourced, the 

core structure “provides a vehicle for setting national priorities and 

establishing a comprehensive, multidisciplinary elder justice system in this 

country.”327 In 2012, the United States Government Accountability Office 

issued a report which called for “a more cohesive and deliberate approach 

governmentwide” and found a “clearly articulated national strategy is needed 
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to coordinate and optimize such federal efforts to effectively prevent and 

respond to elder financial exploitation . . . .”328  

A multi-disciplinary model not only provides a basis and pathway to 

prosecution of financial exploitation, but it also offers a framework for 

prevention and remedies. Convening various professionals with different 

expertise, backgrounds, and connections in the community is the most 

effective way to prevent a convoluted issue like elder abuse.329 Such an 

approach is necessary as “[o]ften, law enforcement, social service agencies, 

and public guardianship officials do not interact on a daily basis, and in effect 

speak different languages and have different (and sometimes competing) 

priorities and definitions of what constitutes a good outcome in an elder abuse 

case.”330  

The path forward should include coordinated efforts locally, statewide, 

and at the national level to both identify the elements of the elder exploitation 

problem and to implement successful, cost-effective solutions.331 Observers 

have noted that “most communities do not have comprehensive elder abuse 

prevention efforts that engage a broad set of individuals and institutions that 

can play a role in combating abuse, such as health care professionals, law 

enforcement and legal services agencies, social workers, clergy, and 

community organizations.”332 

Research demonstrates that the “multidisciplinary collaboration 

response model has been touted as the optimal method of responding to a 

myriad of under-reported crimes.”333 An interdisciplinary model is 

particularly useful as financial exploitation is complicated by “blurred lines 

regarding expenditure, capacity and consent as well as issues related to 
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family expectations and cultural norms.”334 While the specific methodology 

may vary based on the diverse needs of the locality and population, 

communities can address elder financial exploitation by using a robust mix 

of legal, social, educational, and political services. Success depends on 

interweaving education, training, and direct action to increase awareness, 

pinpoint risk areas, and then problem-solve solutions.335  

This interdisciplinary approach has already been successfully utilized in 

the creation of elder abuse, neglect, and exploitation forensic centers.336 Like 

the majority of the appropriations under the EJA, Congress failed to fully 

fund the forensic centers, although there are several around the country 

making an impact.337 These centers are based on the Multi-Disciplinary 

Teams (“MDT”) model that was first identified in 1994 as an approach to 

preventing elder abuse.338 The MDT model is the core premise of forensic 

centers and is focused on the cross coordination among health care, social 

services, and legal services.339  

Unlike traditional MDT, forensic centers are “more focused [and] 

action-oriented.”340 The goal is to provide “one-stop shopping” to address 

elder abuse through a collaborative team approach of various professionals. 

Cases of financial exploitation are assessed by considering not only the 

factual scenario, but also by assessing the client’s physical health, capacity, 

and need for social services intervention.341 The first elder abuse and neglect 

forensic center was developed in California in 2003.342 Studies show that 

utilizing forensic centers in elder abuse matters leads to cases submitted for 

prosecution more often.343 Forensic skill and experience are critical to 
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successful prosecution of cases involving violation of a fiduciary duty, such 

as power of attorney abuse.344 Additionally, the centers provide evaluations 

to determine elder psychological and physical functioning across multiple 

domains, as well as an assessment of the living environment.  

With this innovative approach, professionals from multiple agencies 

become team members, bringing various strengths and assets to the table. 

Once the team develops trust, they are able to be “collaborative and 

synergistic” and “there is an additive effect of the members’ expertise and 

the whole is greater than the sum of its parts.”345 Evaluation of these centers 

found strengthened coordination among agencies, increased communication, 

and growth of elder abuse prevention units.346 Importantly, they have 

been instrumental in successful prosecution of financial abuse cases.347  

In June 2021, the Department of Justice, Office of Justice Programs, and 

Office for Victims of Crime issued a request for proposals for “enhanced 

MDTs” (“E-MDTs”) to better identify and respond to cases of elder financial 

exploitation.348 The E-MDTs seek to expand the multidisciplinary teams to 

include forensic accountants, neuropsychologists, medical personnel, and 

other professionals to effectively meet the needs of financial exploitation 

victims.349 Forensic centers should be enhanced by building out layers of 

detection and prevention, while also providing resources to remedy 

exploitation.  

D. Recommendations for Elder Infrastructure  

In considering reform options, the discussion to date has largely 

presented a false dichotomy—either we leave the power of attorney alone 

and embrace the usefulness of the tool, or we unnecessarily restrict the 

document so that it becomes impractical. Building on the forensic center 

model would provide elders a more user-friendly, accessible atmosphere that 

is outside the judicial system. Utilizing the multi-disciplinary approach 

would deliver a coordinated infrastructure that creates a consistent, efficient 
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system to address elder financial exploitation. Partnering with related fields 

such as disability services, public health, and financial services would 

increase efficiency and efficacy.350 In addition to abuse detection and 

prevention, it could provide an administrative and legal framework to assist 

elders as they navigate substitute decision-making. 

1. Increase Detection and Prevention 

The UPOAA has been adopted in nineteen states, but it does not include 

supervision or oversight provisions, nor do most states have power of 

attorney safeguards in place.351 Experts worry such supervision would create 

a quasi-guardianship, arguing, “[t]o include a thorough monitoring process 

would essentially gut the usefulness of the power of attorney because the 

increased costs and intrusiveness would turn it into a de facto guardianship, 

which was deemed inadequate years ago.”352 Others have lost hope that 

power of attorney abuse can be prevented, believing “that regulations cannot 

ensure goodness.”353 Going further, it is argued that “we must be willing to 

accept a certain degree of failure.”354 

Detecting financial abuse of elders can be complicated by various 

factors, such as lack of knowledge, hesitancy to report family 

members, decreased cognitive function, and memory deficits.355 As such, 

monitoring agent actions seems like an obvious corollary. While many know 

that agent oversight would decrease power of attorney abuse, most are 
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hesitant to overburden an agent and regulate use.356 Oversight is “probably 

the element most likely to prevent abuse,” and yet movement in that direction 

is overdue.357 

It is undisputed that oversight would increase awareness and 

identification of financial abuse. It is estimated that for every case of elder 

abuse that is exposed, another twenty-three remain concealed.358 Critics of 

reform identify the hidden nature of power of attorney abuse as a reason many 

reforms will fail.359 Often those tasked with exposing elder abuse (police 

officers, bank tellers, mortgage lenders, and caregivers) are untrained in the 

warning signs and unsure of what to do if they detect potential exploitation. 

Increasing detection efforts on the front end before the abuse has occurred or 

materialized is the most effective means to prevent serious harm.360 

a. Registration and Notification 

Some scholars have urged power of attorney supervision and 

regulation,361 advocating for “prophylactic measures to deter improper use of 

power of attorney before it occurs.”362 Including oversight and supervision, 

housed within the forensic centers, would provide a flexible response to 

regulating powers of attorney. Instead of requiring registration of powers of 

attorney within the court system, the forensic centers could house the registry 

and oversight mechanism. Creating a supervisory scheme would 
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affirmatively protect elders against financial exploitation who can no longer 

guide the agency relationship against financial exploitation.363  

One supervision model to consider is the United Kingdom’s Mental 

Capacity Act (“MCA”).364 To achieve the MCA’s goals of empowering and 

protecting vulnerable adults, it provides for a “lasting power of attorney.”365 

The MCA includes several safeguards specifically aimed at preventing 

improper power of attorney use.366 In particular, there is an oversight 

mechanism that requires registration in a centralized location before the 

power of attorney can be effective, rather than after it was executed.367 This 

not only notifies the principal of its use, but encourages the agent and 

principal to communicate in advance to enhance the likelihood of 

collaboration.368 The MCA adds an additional safeguard of a certificate 

provider who attests that the principal understands the purpose of the power 

of attorney and is not signing it under fraud or undue pressure.369 The 

signature of the agent is also required, signifying the importance of their role. 

This ensures both parties understand the significance and power of the 

document as well as accompanying duties.370  

A central registry of powers of attorney offers several benefits. 

Registration would ensure that the document comports with the statutory 

requirements and possibly ensure it was not signed under duress or fraud. 

Agents as well as principals could register the document, giving them control 

 

 363. Id. at 198. 

 364. The MCA is based on five core principles to protect the financial assets of individuals who 

lack capacity. These include a presumption of capacity until proven otherwise, and that a substitute 

decision-maker must act in the person’s best interest and in the least restrictive manner. Mental 

Capacity Act 2005, c. 9, § 1 (Eng.), https://www.legislation.gov.uk/ukpga/2005/9/section/1. The 

hope and aim of the MCA was to “enshrine[] in statute current best practice and common law 

principles concerning people who lack mental capacity and those who take decisions on their 

behalf.” Rhein, supra note 13, at 190 (citing DEP’T OF HEALTH, MENTAL CAPACITY ACT 2005—

SUMMARY 1 (2008), https://cdn.ymaws.com/www.tmn.ac.uk/resource/collection/2EB2EEFB-

06A1-4780-9423-

88469A9BEE4B/Department_of_Health_Summary_of_Mental_Capacity_Act_2005.pdf). 

 365. U.K. DEP’T FOR CONST. AFFS., MENTAL CAPACITY ACT 2005 CODE OF PRACTICE 2 

(2007), 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/

921428/Mental-capacity-act-code-of-practice.pdf. It also created the Court of Protection as the 

entity to adjudicate issues relating to individuals who lack capacity. It has the power and authority 

to determine whether a power is valid, to remove improper agents, and to send a court visitor to the 

home of the principal for a welfare check. Rhein, supra note 13, at 192. 

 366. Mental Capacity Act 2005, c. 9 (Eng.), 

https://www.legislation.gov.uk/ukpga/2005/9/contents; Rhein, supra note 13, at 184. 

 367. Mental Capacity Act 2005, c. 9, sch. 1 (Eng.), 

https://www.legislation.gov.uk/ukpga/2005/9/schedule/1/part/2; Rhein, supra note 13, at 187. 

 368. Rhein, supra note 13, at 187–88. 

 369. U.K. DEP’T FOR CONST. AFFS., supra note 365, at 117. 

 370. Rhein, supra note 13, at 188–89; Mental Capacity Act 2005, c. 9 (Eng.), 

https://www.legislation.gov.uk/ukpga/2005/9/contents. 
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over its use and empowering them to decide next steps.371 Advance 

registration prior to the document becoming effective puts an individual or 

entity on notice that an agent is acting under believed authority. It could also 

serve as a deterrent to agents as they are on notice that they are being 

watched.372 Additionally, creating a depository of all powers of attorney in a 

central location could lead to an accessible database for banks and other 

financial institutions to use to prevent abuse.373 Such a registry could easily 

track usage, who obtains copies, and whether the document has been revoked 

or remains valid.374   

An additional protective recommendation is to require principal 

notification when a power of attorney becomes effective. This could include 

not only the principal, but third parties identified by the principal for 

notification as well. Under the MCA, a principal can choose up to five people 

who will be notified when the lasting power of attorney is registered and can 

object on behalf of the principal.375 This provides an opportunity and a 

mechanism for objection and challenge if necessary.376  

A similar reform offered by several commentators as a less restrictive 

option is the requirement to notify the principal prior to any “fundamental 

transaction.”377 This type of transaction has been described as one that 

“significantly alter[s] the principal’s lifestyle,”378 including selling a home or 

liquidating a portion of the principal’s assets. Advance notification not only 

puts the principal on notice prior to action, therefore allowing prevention, but 

also gives a principal the opportunity to revoke certain authority or the power 

of attorney completely.379 Taking it one step further, an added precaution 

could be that if an agent fails to give advance notice and the principal later 

objects, it is the agent who has the burden to show the activity was consistent 

with her fiduciary duty. Failing to meet this burden would result in agent 

liability.380  

 

 371. Rhein, supra note 13, at 195. 

 372. Dessin, Is the Solution a Problem?, supra note 247, at 317; Rhein, supra note 13, at 196. 

 373. The database could be used to ensure compliance and good-faith usage. Rhein, supra note 

13, at 195. 

 374. FEDERMAN & REED, supra note 36, at 59. 

 375. Rhein, supra note 13, at 187–88; Mental Capacity Act 2005, c. 9 (Eng.), 

https://www.legislation.gov.uk/ukpga/2005/9/contents. 

 376. Rhein, supra note 13, at 195. 

 377. Kohn, Elder Empowerment, supra note 64, at 49; see also Whitton, Durable Powers, supra 

note 18, at 35. 

 378. Kohn, Elder Empowerment, supra note 64, at 49. 

 379. Id. at 50. 
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b. Integrating Financial Institutions 

Recently, there has been a recognition of the prime opportunity for 

third-party entities, such as banks and financial institutions, to provide a layer 

of prevention.381 Often, banking activity is the vehicle for exploitation 

whether it is the transfer of assets, withdrawal of funds, or the acquisition of 

debt.382 Financial institutions have the opportunity and motivation to observe 

and report suspicious activity that is unusual for the principal, transactions 

with sudden increases, or actions that involve someone other than the 

principal.383 Forensic centers could provide training for a variety of 

specialists, such as financial professionals, to better identify risk.384 

Including financial institutions in the sea of multidisciplinary 

professionals would provide a front-line level of protection. Recent 

regulatory developments have given financial professionals new tools to 

confront and prevent financial exploitation. In 2018, Financial Industry 

Regulatory Authority (“FINRA”) rules were instituted to allow firms to 

quickly respond to suspected financial abuse, including allowing a broker to 

place a temporary hold on a financial account disbursement if abuse is 

suspected.385 This has led to state law revisions to mandate or prod banks into 

reporting suspected exploitation.386 Various banking projects have also 

popped up to better prepare and train bank employees to recognize improper 

conduct.387 Technology advances in information technology (“IT”) and 

artificial intelligence (“AI”) may provide additional devices to detect and 

prevent exploitation in the future.388 

Adding financial institutions to the collaboration process is critical to 

detection as they are in a unique circumstance to flag potential unscrupulous 

actors before harm is done. If a bank, for example, suspects an elder is at risk 

of exploitation, it could set off a warning signal to other connected entities, 

 

 381. Craft, supra note 19, at 459. 

 382. Dessin, Is the Solution a Problem?, supra note 247, at 319. 

 383. Craft, supra note 19, at 459. 

 384. CONNOLLY ET AL., supra note 293, at 15–16. 

 385. Deane, supra note 161, at 15. 
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including the forensic center, and possibly prevent a significant, fraudulent 

transfer of assets.389 As one author suggests, there could be a “single, unified 

consumer protection tool” that would have the ability to send a cautionary 

notification to all the interconnected financial institutions for that elder if 

there is suspicious activity.390 

Dr. Jason Karlawish coined the term “whealthcare” in a 2015 Forbes 

column, in which he advocated for merging the financial sector and 

healthcare sector to stem the tide of financial exploitation.391 As Dr. 

Karlawish notes, decline in financial capability is one of the first signs of 

cognitive decline. While some abilities, often language and knowledge, can 

remain constant or even improve with age, the skills necessary for financial 

acuity, such as thinking fast and holding multiple facts, often are the first to 

deteriorate.392 The approach to aging has been binary—either protectionist or 

upholding individuality. 

A “buyer beware” and “everyone for themselves” ethic has created 

extremes. A person is either independent, or dependent under a power of 

attorney or even a guardian. We are in fact interdependent and 

interconnected. Financial services professionals, their clients and those who 

care about the clients must collaborate to preserve the clients’ financial and 

cognitive well-being. A middle space should exist where older adults give 

trusted others the ability to see transactions but not the ability to manage the 

account or even see its balances. Such interventions permit early detection of 

changes such as missed payments.393 

In situations where there is a concern of exploitation or confirmed 

improper actions, intervention may include a holistic evaluation—

consideration of capabilities and dependencies, as well as a history of the 

individual’s values, interests, and needs.  

 

 389. Id. at 19. A new tool, Interview for Decisional Abilities (“IDA”), aims to prevent financial 
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2. Remedying Exploitation 

The goal in enacting a robust regulatory framework is to first prevent 

power of attorney exploitation before it harms an elder. However, as argued 

earlier, prevention can be hampered when an agent has legitimate authority 

to act. These technically sanctioned transactions may be difficult to prevent, 

but there are mechanisms that would improve discovery in order to remedy 

harm. 

a. Accounting 

Proponents of regular oversight assert that “[i]n terms of uncovering 

past abuse, there is perhaps no surer way to expose improper behavior than 

by periodically reviewing an agent’s transactions . . . .”394 Mandating 

consistent account filings, in particular once a principal becomes incompetent 

and when the principal dies, would likely deter abuse.395 Periodic accountings 

are relatively simple, especially for honest agents, and create not only actual 

accounting but an expectation of oversight.396 It is argued that agents are less 

likely to engage in exploitation if they know they are being watched and will 

need to provide a list of all transactions. The UPOAA has a provision 

allowing broad standing to petition the court for an accounting but stopped 

short of mandating one.397  

Certainly, an accounting is useful only if it is reviewed.398 While it has 

been suggested that accountings be filed with a court,399 placing agent review 

under the purview of the forensic center would provide a more practical 

solution. Instead of burdening an already overtaxed system, the forensic 

center would provide a more efficient model of oversight. 

b. Revocation 

Although a competent principal has the power to revoke a power of 

attorney at any time, they may not know the mechanism and procedure to do 

so. Part of the appeal of fortifying the forensic center model is to provide 

elders with a central location to not only remedy abuse but revoke the power 

of a rogue agent. An additional benefit of a central registration process is 

simplifying the revocation process for principals. With increased 
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collaboration with financial institutions, once a registered power of attorney 

is revoked there would be immediate notification to banks and other entities. 

In addition to revocation forms, the forensic centers could provide power of 

attorney forms and the option of legal advice to assist elders as they navigate 

substitute decision making. An elder could meet with a lawyer and execute a 

power of attorney with available witnesses and a notary. A legal professional 

could provide counsel on who to appoint as an agent, educate the elder on 

relevant duties and authority, and ensure that the client chooses someone they 

trust. If necessary, and the elder does not have a person to serve as agent, 

there could be a registry of public agents trained to serve.  

3. Restorative Justice 

Once exploitation is discovered, the forensic center model can quickly 

and efficiently complete an investigation and work with law enforcement and 

prosecutors to remedy the abuse.400 There is also an opportunity to broaden 

the criminal justice model to include restorative justice principles to address 

elder financial exploitation.401 As discussed earlier, family member 

perpetrators complicate elder exploitation and create a significant barrier to 

prevention efforts. Traditional legal remedies can be underutilized, as seniors 

feel embarrassment and shame that their loved one exploited them, as well as 

fear or hesitation to report a family member. Reporting a perpetrator could 

mean the loss of a caregiver or the elder’s independence if they lose the 

assistance.402 

Restorative justice lends itself well to elder exploitation prevention, as 

a guiding principle is “to foster relationships based upon respect, concern, 

and dignity, and to facilitate those relationships to function in a positive 

way.”403 It is suggested that financial exploitation, in particular, may be the 

type of elder abuse most amenable to using restorative justice intervention.404 

The perpetrator could explain their conduct and take responsibility, and the 

system would allow the parties to resolve the matter outside the criminal or 

civil context.405 The multidisciplinary approach is aligned with restorative 
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principles “by identifying and implementing creative alternatives.”406 It is 

“responsive to the needs of those harmed, those committing the harm, and 

communities.”407 

E. Overcoming Potential Burdens 

Arguments against regulation and oversight include violation of 

principal privacy, the associated cost and resources, and the possibility that 

overburdening the power of attorney would create a chilling effect on 

usage.408 The privacy concern is that a principal would be forced to divulge 

financial information to the court during the accounting or registration 

process. Additionally, such a court proceeding could trigger a guardianship 

and a judicial investigation into principal capacity.409 The forensic center 

model would eliminate the issue of a recorded power of attorney becoming a 

public record. Instead, the centralized registry would be contained in the 

forensic center outside the adversarial and overburdened court system. A 

unified location would increase efficiency and access and could serve as a 

confidential database.410 

Critics may contend that, if the principal loses capacity, there is no one 

to report a bad actor or insist on an accounting.411 Under current power of 

attorney laws, when a principal loses capacity and the agent begins to act, 

there is no oversight at all. With registration, a principal could choose to 

register the power of attorney prior to losing capacity to add a layer of 

protection.412 Additionally, this issue may be resolved by the forensic center 

sending an annual form letter requesting an accounting to all registered 

agents. The prospect of supervision will likely deter some abusive agents 

since they are on notice.413 For those that continue to flaunt accounting, the 

prosecutorial arm of the forensic center may be able to resolve the matter.  
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Lastly, an additional criticism of regulation is the potential burden it will 

create for principals, agents, and the regulatory entity.414 One reason to utilize 

a forensic center instead of the already taxed court system is to decrease 

associated costs on overburdened systems. There could be a sliding fee for 

registration available to low-income elders, and abusive agents could be 

assessed fees for violations to cover some costs. Instead of feeling burdened 

by onerous procedures, many principals may be empowered by the access to 

information, legal assistance, and remedies that are less expensive than 

accessing the court system.415 It is argued that agents will be wary of the time 

associated with additional regulatory duties; however, agent tasks already 

include assisting a principal with paying bills, managing investments, and 

transferring assets.416 It is unlikely that a one-time registration and annual 

accounting would cause family members or loved ones to refuse to serve.  

There is no doubt that agent supervision would increase detection and 

prevention of financial exploitation. Utilizing a multi-system framework with 

integrated service providers would not only provide preventive measures, but 

also deliver practical remedies for exploited elders. The need to provide 

structured, holistic protection of vulnerable elders outweighs a completely 

unregulated power of attorney. 

CONCLUSION 

The durable power of attorney has outgrown its initial goal “to assist 

persons interested in establishing non-court regimes for the management of 

their affairs in the event of later incompetency or disability.”417 While this 

goal is useful, it is incomplete, or worse, short-sighted. It fails to protect 

clients such as Violet, who regain capacity only to be denied the ability to 

revoke her power of attorney from a rogue agent. Or Juan and Liu, who gave 

a trusted person wide-reaching power only to have it used against their 

interests. Often, those victimized are unaware of the exploitation, or unsure 

of how to stop it or remedy the abuse. Utilizing the legal system can be 

daunting or inaccessible for many reasons, including if the elder cannot 

afford an attorney.  

The primary goal of a power of attorney is to provide surrogate property 

management for an incapacitated adult. The agent is charged with completing 

tasks the principal can no longer do, in alignment with the principal’s values 

and known wishes.418 In order to accomplish this goal, a power of attorney 
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has remained accessible, flexible, and informal. These benefits provide 

agents with extensive authority while also maintaining an elder’s ability to 

make autonomous financial decisions. The unsupervised nature of powers of 

attorney became a double-edged sword as “making them easier to use often 

involves making them easier to abuse.”419  

Despite a desire by the elder law community to both empower and 

protect vulnerable elders, reform efforts have ultimately failed to prevent 

widespread financial exploitation. While states and elder advocates are 

concerned about growing power of attorney exploitation, many remain overly 

committed to efficiency and ubiquity. Allowing the power of attorney to 

remain unregulated and unsupervised for the benefit of benevolent families 

has left an ever-growing swath of our elder population at extreme risk.  

In order to realistically prevent the growing harm of elder financial 

exploitation at the hands of agents under a power of attorney, the solution 

must include oversight and regulation. Ultimately, had Violet been able to go 

directly to a forensic center and request an accounting of her agent’s actions, 

or get a copy of the power of attorney, or revoke it, she might have been able 

to prevent or salvage the situation. At the very least, her agent would have 

been on notice of Violet’s wishes and that she was being watched. A 

multidisciplinary approach would have provided Violet with social service 

support to assist her with housing options, a link to a prosecutor who could 

investigate the agent, and a possible health care provider to determine 

whether Violet had capacity concerns, which ultimately may have prevented 

the harm. Certainly, intervention at an earlier point, before her home was sold 

and her possessions were given away, would have been effective at staving 

off the financial loss and emotional turmoil.  

The proposed infrastructure includes oversight provisions that provide 

a much-needed layer of protection but also maintain elder autonomy and do 

not render a power of attorney useless. Advance notification to Liu that her 

agent was attempting to transfer her home to himself would have saved her 

property. If Juan had received periodic accountings, he may have been able 

to stop the abuse by his son. Even if it did not fully prevent the exploitation, 

a mandatory accounting would have revealed the improper transactions. 

The Elder Justice Act has the necessary structure to implement a 

nationwide multidisciplinary system linking multiple federal agencies, social 

service organizations, and financial institutions to end elder financial 

exploitation. Expanding the forensic center system could provide an 

interconnected, cross-communication system of medical, social services, 

financial, and legal professionals trained and prepared to ferret out power of 
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attorney abuse.420 Not only would it address the myriad of competing issues, 

but it would also bring together the various specialists attempting to address 

financial abuse. Elders would not be left to wonder if they can trust their 

agents, but instead would be empowered to find out. 
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