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MISREPRESENTATION

has been readier to recognize the potential materiality of the
speaker's intentions than of his opinions. Thus in the leading case of
Edgington v. Fitzmaurice,13 corporate directors represented to
prospective investors that the purpose of issuing debentures was to
make improvements when, in fact, it was to pay off existing
liabilities. And in Crawford v. Pituch4 a landlord misrepresented
his intention with respect to the use and occupancy of premises in
order to induce the tenant to surrender them without invoking the
protection of the Housing and Rent Act of 194715 which would have
been available to the tenant if the landlord's true intentions had
been disclosed. In both cases the courts held the fact misrepresented
to be material.'6

misrepresentations about its intended use (e.g., farm, residence, etc.) which conceal
the purpose of the principal to acquire the land for power or railroad purposes. See,
e.g., Finley v. Dalton, 251 S.C. 586, 164 S.E.2d 763 (1968); Annot., 35 A.L.R.3d 1369
(1971). Dean Keeton has suggested that these decisions may be justified on the ground
that such misrepresentations are generally not regarded as unfair - presumably
because the purchaser in such a situation needs protection against the greed and
avarice of those who would exploit the situation if they knew the facts. P. Keeton,
Fraud - Statements of Intention, 15 TEx. L. REv. 185, 188-91 (1937).

Where the recipient of the statement has some interest at stake beyond
exacting a higher price, courts are likely to hold a misrepresentation of the purpose for
the purchase to be actionable. See, e.g., Brett v. Cooney, 75 Conn. 338, 53 A. 729 (1902);
Brentwater Homes, Inc. v. Weibley, 471 Pa. 17, 19-20, 369 A.2d 1172, 1173 (1977)
(vendor sold land near his own colonial farmhouse to developer who had indicated
intention to develop "'colonial village' ," with vendor's farmhouse as "focal point";
developer instead sought zoning changes to office and commercial "'uses such as
medical center nursing home also retiree apts.' and 'potential high rise site.' ");
Annot., 35 A.L.R.3d 1369, 1373-76 (1971). Cf. P. Keeton, Fraud - Statements of
Intention, 15 TEx. L. REV. 185, 191-92 (1973). ("More frequently the representation by
the vendee of the purpose or motive which he entertains in buying property is
important because it is the fulfillment of that purpose which is material to the
representee.").

A typical example is where the concealed purpose is injurious to interests in
other land retained by the vendor. See, e.g., Roda v. Berko, 401 Ill. 335, 81 N.E.2d 912
(1948) (vendor - aged, sickly, and illiterate - sold land to vendee who indicated
intent to build factory that would enhance value of vendor's nearby residential rental
properties; vendee instead used land as a Junkyard). Adams v. Gillig, 199 N.Y. 314, 92
N.E. 670 (1910); Williams v. Kerr, 153 Pa. 36, 25 A. 618 (1893).

13. 29 Ch. D. 459 (C.A. 1885).
14. 368 Pa. 489, 84 A.2d 204 (1951). See Nyulassie v. Mozer, 85 Cal. App. 2d 827,

193 P.2d 167 (1948); Teare v. Sussman, 120 Colo. 488, 210 P.2d 446 (1949); Trepanier v.
Hujber, 134 Conn. 24, 54 A.2d 275 (1947); Gabriel v. Borowy, 326 Mass. 667, 96 N.E.2d
243 (1951); Williams v. DeFabio, 3 N.J. Super. 182, 65 A.2d 858 (1949).

15. Pub. L. No. 129, § 209, 61 Stat. 200 (1947).
16. See also Daniel v. Elk Ref. Co., 103 F. Supp. 898 (S.D.W. Va.), aff'd, 199 F.2d

479 (4th Cir. 1952) (misrepresentation of intention to lease other land from plaintiff);
Stewart v. Phoenix Nat'l Bank, 49 Ariz. 34, 64 P.2d 101 (1937) (intention not to
foreclose on mortgage); Channel Master Corp. v. Aluminum Ltd. Sales, 4 N.Y.2d 403,
151 N.E.2d 833, 176 N.Y.S.2d 259 (1958) (intention to make specified quantity of
aluminum available); cases collected in A.L.R. annotations cited in note 2 supra.
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MARYLAND LAW REVIEW

Where the misrepresentation has been of a third person's
intentions or motives, the law has encountered no difficulty in
finding a statement of fact. In such cases the question of materiality
usually turns on ordinary canons of importance or relevance. 7

Promissory statements deserve separate treatment. "A promis-
sory statement is not, ordinarily, the subject either of an indictment
or of an action."' 8 On the other hand, the promise itself is generally
regarded as a representation of a present intention to perform.
Hence, such a promise, made by one not intending to perform, is a
misrepresentation - a misrepresentation of 4 he speaker's present
state of mind - and is actionable as a misrepresentation of fact.19

17. Cofield v. Griffin, 238 N.C. 377, 78 S.E.2d 131 (1953); Annot., 40 A.L.R.2d 971
(1955). See P. Keeton, Fraud - Statements of Intention, 15 TEX. L. REV. 185, 193-94
(1937); Note, The Legal Effect of Promises Made With Intent Not to Perform, 38
COLUM. L. REV. 1461, 1464 (1938).

18. Sawyer v. Prickett, 86 U.S. (19 Wall.) 146, 160 (1873).
19. "The weight of authority holds that fraud may be predicated on promises

made with an intention not to perform the same, or ... on promises made without an
intention of performance." Annot., 51 A.L.R. 46, 63 & n.14 (1927) (supported by
citations to many cases); see cases cited in Annots.,125 A.L.R. 879, 881-82 (1940); 91
A.L.R. 1295, 1297-99 (1934); 68 A.L.R. 635, 637-38 (1930).

The lack of intention to perform can include not only the intention not to
perform, but also "reckless disregard" as to whether the promisor would perform. E.g.,
Grefe v. Ross, 231 N.W.2d 863 (Iowa 1975); Weiss v. Northwest Acceptance Corp., 274
Or. 343, 546 P.2d 1065 (1976).

Representative cases are Bissett v. Ply-Gem Indus., Inc., 533 F.2d 142, 145 (5th
Cir. 1976); Clayton Brokerage Co. v. Teleswitcher Corp., 418 F. Supp. 83 (E.D. Mo.
1976) (promisor had knowledge that performance would be impossible); Schroerlucke
v. Hall, 249 S.W.2d 130 (Ky. 1952); Hearns v. Hearns, 333 Mich. 423, 53 N.W.2d 315
(1952); Roberson v. Swain, 235 N.C. 50, 69 S.E.2d 15 (1952). See generally Note, The
Legal Effect of Promises Made With Intent Not to Perform, 38 COLUM. L. REV. 1461
(1938); Note, Torts - Actionable Fraud - Promissory Representations, 24 N.C.L.
REv. 49 (1945); 2 OKLA. L. REV. 365 (1949).

Not all courts accept this notion. See, e.g., Willis v. Atkins, 412 Ill. 245, 259,
106 N.E.2d 370, 377 (1952) ("[A]ctionable fraud cannot be predicated upon the mere
failure to perform a promise, though there was no intention to perform the promise
when made.") (dictum). See also cases collected in Annots., 125 A.L.R. 879, 882 (1940);
91 A.L.R. 1295, 1299 (1934); 68 A.L.R. 635, 638 (1930); 51 A.L.R. 46, 78-81 (1927). In the
Willis case, however, the court also recognized an exception to this general rule where
fraud was perpetrated and confidence gained by a scheme which included but was not
limited to the promises. Cf. Carroll v. First Nat'l Bank, 413 F.2d 353, 358 (7th Cir.
1969) (cites Willis for the proposition that there is "a well recognized exception where
... the false promise or representation of future conduct is claimed to be the scheme

used to accomplish the fraud."); Steinberg v. Chicago Medical School, 69 Ill. 2d 320,
334, 371 N.E.2d 634, 641 (1977) (similar to Carroll).

The text suggests a distinction between promises (which imply a representa-
tion of present intention) and statements directly asserting the speaker's intention.
Such a distinction is, of course, conceptually possible and there are cases where a
statement of intention has no promissory flavor. See, e.g., note 14 supra. There are,
however, many ambiguous situations where the statement might be taken either way.
See, e.g., Stewart v. Phoenix Nat'l Bank, 49 Ariz. 34, 64 P.2d 101 (1937); Channel
Master Corp. v. Aluminum Ltd. Sales, 4 N.Y.2d 403, 151 N.E.2d 833, 176 N.Y.S.2d 259,
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MISREPRESENTATION

Although the notion of promissory fraud is well recognized, it
may seriously collide with the policies underlying certain prophylac-
tic legal rules like the Statute of Frauds and the parol evidence rule.
Both these rules are designed to prevent fraudulent claims (or
defenses) through excluding a type of evidence (viz., evidence of oral
agreement) which is too easy to fabricate and too hard to meet.2° It
could go without saying that these rules are not meant to shield
fraud,21 but they may well have just that effect if they prevent a
party from showing that he has been deceived by an oral promise,
made to induce reliance and action but without the slightest
intention of keeping it. Many courts allow oral proof of fraud in such
a case22 and this seems sound because the affirmative burden of
proving fraud (i.e., present intent not to keep the promise when it
was made, or even the absence of an intent to keep it) would seem to

(1958); P. Keeton, Fraud - Statements of Intention, 15 TEx. L. REV. 185 (1937).
Whether the distinction has any legal significance in such cases depends on the
court's attitude toward promissory fraud. Under a rule like that described in Willis, a
court might be more willing to attach liability to a direct statement of intention than
to a promise. See, e.g., Ashton v. Buchholz, 359 Mo. 296, 221 S.W.2d 496 (1949);
Comstock v. Shannon, 116 Vt. 245, 73 A.2d 111 (1950). Under the majority rule the
distinction would usually be without material significance. And since the law's
implication of a present intention to keep a promise corresponds with what is usually
meant by the promisor and understood by the promisee there seems to be no good
reason to make the distinction unless it is helpful in avoiding the Statute of Frauds or
the parol evidence rule, which should be unnecessary. See notes 20 to 25 and
accompanying text infra.

20. See P. Keeton, Fraud - Statements of Intention, 15 TEx. L. REV. 185, 200-09
(1937).

21. See, e.g., Channel Master Corp. v. Aluminum Ltd. Sales, 4 N.Y.2d 403, 408,
151 N.E.2d 833, 836, 176 N.Y.S.2d 259, 263 (1958) ("never intended as an instrument to
immunize fraudulent conduct, the statute may not be so employed"). The same
principle applies to other similar prophylactic rules, e.g., Russell v. Hixon, - N.H.
-, 369 A.2d 192 (1977) (rule that all prior negotiations for purchase of real estate
must be taken to have been merged in the deed); cf. Cabot v. Christie, 42 Vt. 121, 1
Am. Rep. 313 (1869) (fraud treated not as basis for exception to rule but as
independent ground for recovery).

22. See, e.g., Keeler v. Fred T. Ley & Co., 65 F.2d 499 (1st Cir. 1933), criticized in
28 ILL. L. REV. 717 (1934); Nelson Realty Co. v. Darling Shop, 267 Ala. 301, 101 So. 2d
78 (1957); Charpentier v. Socony-Vacuum Oil Co., 91 N.H. 38, 13 A.2d 141 (1940);
Channel Master Corp. v. Aluminum Ltd. Sales, 4 N.Y.2d 403, 151 N.E.2d 833, 176
N.Y.S.2d 259 (1958); Claude v. Claude, 180 Or. 62, 174 P.2d 179 (1946); Sharkey v.
Burlingame Co., 131 Or. 185, 282 P. 546 (1929).

Although this is the prevailing view, some courts have excluded evidence of
promissory fraud where the promise is required to be in writing by the Statute of
Frauds. Cohen v. Pullman Co., 243 F.2d 725 (5th Cir. 1957), noted in 7 BUFFALO L.
REV. 332 (1958). Other courts have excluded such evidence where it is inconsistent
with an integrated written contract. Bank of America Nat'l Trust & Say. Ass'n v.
Pendergrass, 4 Cal. 2d 258, 48 P.2d 659 (1935), criticized in Sweet, Promissory Fraud
and the Parol Evidence Rule, 49 CALIF. L. REV. 877 (1961).
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MARYLAND LAW REVIEW

be a substantial safeguard against trumped-up contracts.23 More-
over, the safeguard is enhanced by the prevailing procedural rules
requiring clear and convincing evidence of fraud24 and holding that
the mere nonperformance of a contract does not warrant an
inference of the requisite fraudulent intent.25

§ 11. JUSTIFIABLE RELIANCE; STATEMENTS OF VALUE OR QUALITY

An aspect of the opinion rule concerns statements of value or
quality and what was said in Section 8, supra, is applicable to such
statements. Here, as in the case of opinions generally, broad
declarations are to be found that such statements are not actionable:

23. This is the conclusion of many commentators. See W. PROSSER, HANDBOOK OF
THE LAW OF TORTS 729-31 (4th ed. 1971); P. Keeton, Fraud - Statements of Intention,
15 TEx. L. REV. 185, 202 (1937); Sweet, Promissory Fraud and the Parol Evidence Rule,
49 CALIF. L. REV. 877 (1961); Note, The Legal Effect of Promises Made With Intent
Not to Perform, 38 COLUM. L. REV. 1461, 1468-70 (1938).

24. In Claude v. Claude, 180 Or. 62, 84, 174 P.2d 179, 188 (1946), the court held
that the Statute of Frauds did not bar evidence of promissory fraud but found that
such fraud had not been established by proof "of that clear and convincing character
that the law requires." See Coleco Indus., Inc. v. Berman, 423 F. Supp. 275, 300 (E.D.
Pa. 1976); Lubbe v. Barba, 91 Nev. 596, 598-99, 540 P.2d 115, 117 (1975); Bausch v.
Myers, 273 Or. 376, 379, 541 P.2d 817, 819 (1975); Cheever v. Schramm, 577 P.2d 951,
954 (Utah 1978); Bardill Land & Lumber, Inc. v. Davis, 135 Vt. 81, -, 370 A.2d 212,
213 (1977). The required standard of proof is sometimes given as "clear, cogent, and
convincing evidence," e.g., Erlich v. Hendrick Constr. Co., 217 Va. 108, 116, 225 S.E.2d
665, 670 (1976); Beckett v. Department of Social & Health Servs., 87 Wash. 2d 184,
187-88, 550 P.2d 529, 531 (1976). See also Norton v. Carborundum Co., 530 F.2d 435,
444 (1st Cir. 1976) ("clear, unequivocal and convincing evidence"); Knudson v. Weeks,
394 F. Supp. 963 (W.D. Okla. 1975) ("clear, strong and convincing"); Valvoline Oil Co.
v. Krauss, 335 So. 2d 64, 72 (La. App. 1976) ("fraud ... must be proved by strong,
convincing proof, not simply by a preponderance of the evidence"); McGinty v.
McGinty, 195 Neb. 281, 287, 237 N.W.2d 855, 858 (1976) ("clear and satisfactory
evidence"); Thomas v. Seaman, 451 Pa. 347, 350-51, 304 A.2d 134, 137 (1973) ("clear,
precise and convincing"). See generally F. JAMES & G. HAZARD, CIVIL PROCEDURE
§ 7.6 (2d ed. 1977); P. Keeton, Fraud - Statements of Intention, 15 TEx. L. REV. 185,
202 (1937); Annot., 51 A.L.R. 46, 166 (1927). But see Liodas v. Sahadi, 19 Cal. 3d 278,
289-90, 562 P.2d 316, 322, 137 Cal. Rptr. 635, 641-42 (1977) (in civil action for
damages, fraud need be proved only by preponderance of the evidence).

The proof of fraudulent intent can, nonetheless, be circumstantial. See, e.g.,
Ahmed v. Collins, 23 Ariz. App. 54, 530 P.2d 900 (1975); Sproul v. Fossi, 274 Or. 749,
751-53, 548 P.2d 970, 972-73 (1976) (inference from circumstances which "had all the
'earmarks' of a confidence game": scheme supposedly to invest plaintiffs $10,000 on
chicken broiler futures; statements that "they would 'double our money or more in one
week's time,'" that deal was "'all rigged,'" and that plaintiff would get all his money
back within a week with "'a huge profit' ").

25. This is the universal rule. See, e.g., Webb v. Clark, 274 Or. 387, 392, 546 P.2d
1078, 1080 (1976); cases cited in Annots., 125 A.L.R. 879, 891-92 (1940); 91 A.L.R. 1295,
1306-07 (1934); 68 A.L.R. 635, 648-49, (1930); 51 A.L.R. 46, 163-70 (1927).
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MISREPRESENTATION

"Representations by a seller as to the value of his property are not
usually a basis for a claim of fraud. . . . Value is a matter of

opinion."' Such a rule has been said to rest on the notion that "value

constitutes essentially a measurement of personal need, preference,
or taste."' 2 But here again a statement of quality or value may imply

the existence of specific facts to support it, 3 as where articles have a

recognized or standard market price. 4 Moreover, if the statement
goes beyond mere value to include assertions of the amount which
has been paid, or offered, for the property there is an increasing
tendency to find that such assertions may be actionable,5 though
several earlier decisions treated them as mere dealer's talk.6

1. Garden Realty Corp. v. Hadley, 110 N.J. Eq. 474, 475-76, 160 A. 385 (1932)
(citation omitted).

2. 7 ARK. L. REV. 154, 155 (1952). See Taylor v. Burr Printing Co., 26 F.2d 331,
334 (1928) (L. Hand, J.) ("Value, quality, fitness, success, are usually understood as
meaning no more than that the objects conform with the declarant's individual
yardstick in such matters.").

3. See Seavey, Caveat Emptor as of 1960, 38 TEx. L. REV. 439, 442 (1960)
("[S]tatements of values and qualities are shorthand statements denoting the
existence of a substructure of fact."). See generally P. Keeton, Misrepresentation of
Opinion, 21 MINN. L. REV. 643 (1937).

4. Zimmern v. Blount, 238 F. 740 (5th Cir. 1917) (bank stock which has an
ascertainable market value); Gray v. Wilkstrom Motors, Inc., 14 Wash. 2d 448, 128
P.2d 490 (1942) (list price of new Buick); cf. Sacramento Suburban Fruit Lands Co. v.
Melin, 36 F.2d 907, 910 (9th Cir. 1929) (contrasting value of land, a question of
opinion, with that of a bushel of wheat on the commodity exchange, a question of
fact).

5. Kabatchnick v. Hanover-Elm Bldg. Corp., 328 Mass. 341, 103 N.E.2d 692
(1952), Annot. 30 A.L.R.2d 923 (1953), noted in 5 ALA. L. REV. 163 (1952), 7 ARK. L.
REV. 154 (1953), 32 B.U. L. REV. 247 (1952), 1952 WASH. L.Q. 593, is a leading case in
which the court overrules a line of narrower decisions. Here defendant-landlord
induced tenant to agree to a substantially higher rent by falsely stating that a
prospective tenant had offered to lease the premises at the higher rent. See, similarly,
Beavers v. Lamplighters Realty, Inc., 556 P.2d 1328 (Okla. App. 1976) (false
representation that a third party had offered a sum certain to buy property).

Earlier cases to the same effect include Moline Plow Co. v. Carson, 72 F. 387
(8th Cir. 1895) (statement that third person had offered to buy stock at 15% premium);
Cahill v. Readon, 85 Colo. 9, 11, 273 P. 653, 655 (1928) (statements that property had
rental value and that "there were persons ready to rent it at" one hundred dollars a
month); Ives v. Carter, 24 Conn. 392, 393 (1856) (representation that third party had
offered $1,500 for the property); Door v. Cory, 108 Iowa 725, 78 N.W. 682 (1899)
(amount vendor had paid for land); Brody v. Foster, 134 Minn. 91, 158 N.W 824 (1916)
(value is opinion only, but prices received on specific sales and amounts of specific
offers for similar properties held statements of fact); Isman v. Loring, 130 App. Div.
845, 115 N.Y.S. 933 (1909) (amount of offer by third person); Caples v. Morgan, 81 Or.
692, 694, 160 P. 1154, 1157 (1916) (similar to Kabatchnick).

6. In addition to the earlier Massachusetts cases cited and overruled in
Kabatchnick v. Hanover-Elm Bldg. Corp., 328 Mass. 341, 345, 103 N.E.2d 692, 693
(1952), see Mackenzie v. Seeberger, 76 F. 108 (8th Cir. 1896); Tuck v. Downing, 76 Ill.
71 (1875) (suit in equity for rescission); Banta v. Palmer, 47 Ill. 99 (1868) (action for
damages representing part of the price paid); Bishop v. Small, 63 Me. 12 (1874);
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In spite of the marked trend toward narrowing the area of
privileged mendacity, it is still true that misstatements of naked
value which reflect only the representor's opinion or judgment will
not support the granting of relief on grounds of fraud. 7 And the same
is true of more or less generalized statements of quality which
neither express nor imply a specific factual basis A But here again, as
with statements of value, courts seem increasingly willing to find at
least the implication of specific facts.9

Even where a statement of value or quality would be regarded as
not actionable if made between parties dealing at arm's length with
equal means of knowledge, courts are likely to view it as an
actionable misrepresentation of fact where there is a fiduciary
relationship between the parties10 or, sometimes, where there is a

Holbrook v. Connor, 60 Me. 578, 11 Am. Rep. 212 (1872); cf. Baker v. Wheeler, 149 Ill.
App. 579 (1909) (statement that vendor would not take less than 50 dollars an acre
held not actionable).

7. Byers v. Federal Land Co., 3 F.2d 9 (8th Cir. 1924); Reeder v. Guaranteed
Foods, Inc., 194 Kan. 386, 399 P.2d 822 (1965); Tetreault v. Campbell, 115 Vt. 369, 375,
61 A.2d 591, 596 (1948) (recognizing, however, the "tendency on the part of the courts
to restrict rather than extend the application of the common law maxim, caveat
emptor.").

8. See, e.g., Vulcan Metals Co. v. Simmons Mfg. Co., 248 F. 853, 856-57 (2d Cir.
1918); Law v. Sidney, 47 Ariz. 1, 4-5, 53 P.2d 64, 66 (1936); Miller v. Protkra, 193 Or.
585, 238 P.2d 753 (1951); Bertram v. Reed Auto. Co., 49 S.W.2d 517 (Tex. Civ. App.
1932); Nichols v. Lane, 93 Vt. 87, 106 A. 592 (1919).

9. See, e.g., French v. Freeman, 191 Cal. 579, 217 P. 515 (1923); Palladine v.
Imperial Valley Farm Lands, 65 Cal. App. 727, 225 P. 291 (1924); Allen v. Henn, 197
Ill. 486, 64 N.E. 250 (1902); Murray Bros. & Ward Land Co. v. Kessey, 183 Iowa 739,
166 N.W. 460 (1918); Thomas v. Goodrum, 231 S.W. 571 (Mo. 1921); Como Orchard
Land Co. v. Markham, 54 Mont. 438, 171 P. 274 (1918); Nichols v. Lane, 93 Vt. 87, 106
A. 592 (1919).

The Nichols case illustrates the limits which courts are likely to put on their
willingness to find facts implied in commendatory statements. Defendant assured
plaintiff that the land offered for sale was as good as any in the state and also that
plaintiff could maintain as many as 40 cows in the pasture. The court ruled that the
first statement was obviously dealer's talk and should have been discounted as such.
As to the second statement, however, it said,

The representation regarding the capacity of the pasture is of an entirely
different character. It is quite customary to rate farms by the number of cows
it will carry. Everybody knows what such statements mean, and a prospective
purchaser ordinarily has a right to rely upon the truth of them. When this
defendant told the plaintiff they could pasture 40 cows .on this farm, it was
not, in essence, an estimate, an opinion, trade talk, or puffing. It was a
statement of an existing fact.

93 Vt. at 90, 106 A. at 593. See also Clements Auto Co. v. Service Corp., 444 F.2d 169
(8th Cir. 1971).

10. This is neatly illustrated by Lee v. Brodbeck, 196 Neb. 393, 243 N.W.2d 331
(1976). Plaintiffs, inexperienced in real estate, had inherited a farm and retained
defendant broker concerning the purchase of another, much more valuable farm. The
broker advised plaintiffs that "it would not be difficult to sell" their own farm for
$63,000, and in reliance on this statement they mortgaged their farm to help finance

[VOL. 37



MISREPRESENTATION

wide discrepancy between their knowledge or means of knowledge
concerning the matter in question. Thus a statement of value made
by an expert may be treated as one of fact," although the same
statement would be deemed a nonactionable opinion if made by one
having no superior skill or knowledge.' 2 And several decisions have
treated such statements as actionable when made by the seller of
land inaccessible to- the prospective buyer.13 Another situation in
which statements of value (or general commendations of quality) are
likely to be taken as actionable statements of fact is presented
where the representor has actual knowledge of special facts which
belie his statement.' 4

§ 12. DUTY TO INSPECT

The shift in ethical standards accepted by the community and
the reflection of that shift in the law of fraud' are nowhere better
illustrated than by the change in the law's requirement of diligence
on plaintiffs part. The great weight of authority today holds that
ordinary contributory negligence is no defense to an action grounded
on intentional fraud. The failure of plaintiff to use ordinary diligence

the purchase of the other. At a subsequent foreclosure sale the defendant broker
bought plaintiffs' farm for about $34,000. See also Banta v. Palmer, 47 Ill. 99, 100
(1868), where the court said, "If an arrangement had been made between the parties
for the purchase of the land on joint account, and the defendant had deceived the
plaintiff as to the price paid, there could be no question but that the verdict of the jury
[for plaintiff] was right." But since the evidence failed to show such relationship, the
misstatement was held not actionable as a matter of law. See note 6 and
accompanying text supra. See also § 8 at notes 13 to 18 supra.

11. See, e.g., Hitpold v. Stern, 82 A.2d 123 (D.C. 1951); Allen v. Henn, 197 Ill. 486,
64 N.E. 250 (1902); People's Furniture Co. v. Healy, 365 Mich. 522, 113 N.W.2d 802
(1962); J.S. Curtiss & Co. v. White, 90 S.W.2d 1095 (Tex. Civ. App. 1935); Mears v.
Accomac Banking Co., 160 Va. 311, 168 S.E. 740 (1933). See also §8 at notes 17 to 18
supra.

12. See, e.g., Kulesza v. Wyhowski, 213 Mich. 189, 182 N.W. 53 (1921).
13. E.g., Roloff v. Hundeby, 105 Cal. App. 645, 288 P. 702 (1930); see Murray Bros.

& Ward Land Co. v. Kessey, 183 Iowa 739, 166 N.W. 460 (1918); Long v. Freeman, 228
Mo. App. 1002, 69 S.W.2d 973 (1934); Como Orchard Land Co. v. Markham, 54 Mont.
438, 171 P. 274 (1918).

14. Benedict v. Dicken's Heirs, 119 Conn. 541, 177 A. 715 (1935); Fox v. Cosgriff,
66 Idaho 371, 159 P.2d 224 (1945); Moore v. Swanson, - Mont. -, 556 P.2d 1249
(1976) (clearly factual statement, concerning assessment of quality) (semble). In the
Benedict case the representation that land was worth only $15 was made by one who
knew (though the other party did not) that it was worth many times that amount
because it was now on the shore of an artificial lake. In the Moore case sellers of a
motel told plaintiff that the motel had an American Automobile Association Triple A
rating, but did not disclose that they had received a written deficiency notification
from the Association that certain improvements were required.

1. See, e.g., §1 at notes 5 to 10 supra; §8 at note 4 supra; §11 at notes 5 to 6
supra; note 7 infra.
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to make an investigation or otherwise discover the truth of the
matter will ordinarily not bar his recovery from one who has
consciously deceived him.2 And this is true even though the

2. A similar position is taken by RESTATEMENT (SECOND) OF TORTS §§ 540, 545A,
Comments and Illustrations (1977).

[E]ven where parties are dealing at arm's length, if it appears that one party
has been guilty of an intentional and deliberate fraud, the doctrine is well
settled that he cannot defend against such fraud by saying that the same
might have been discovered had the party whom he deceived exercised
reasonable diligence and care.

Roda v. Berko, 401 Ill. 335, 342, 81 N.E.2d 912, 916 (1948). "A prospective buyer has a
right to rely on the veracity of the seller (or his agent) without investigation." Beavers
v. Lamplighters Realty, Inc., 556 P.2d 1328, 1331 (Oka. App. 1976); "[W]here a seller
makes material statements of fact concerning matters peculiarly within his own
knowledge the purchaser is justified in relying on them." Bergeron v. Dupont, 116
N.H. 373, 359 A.2d 627 (1976). Here, as elsewhere in deceit doctrine, conscious
deception includes reckless assertions of fact made without knowledge, with intent
that they be acted upon. E.g., Stone v. Lawyers Title Ins. Corp., 537 S.W.2d 55, 74-75
(Tex. Civ. App. 1976).

See Seeger v. Odell, 18 Cal. 2d 409, 115 P.2d 977 (1941); Gallon v. Bums, 92
Conn. 39 (1917); Sherwood v. Salmon, 5 Day 439, 448, 5 Am. Dec. 167, 171-72 (Conn.
1813) ("[N]o authority can be found to warrant the doctrine, that a man must use due
diligence to prevent being defrauded .... [R]edress is most commonly wanted for
injuries arising from frauds, which might have been prevented by due diligence.");
Board of Pub. Instruction v. Everett W. Martin & Son, 97 So. 2d 21, 23-25 (Fla. 1957);
Friedman v. Jablonski, __ Mass. - , 358 N.E.2d 994, 994 & n.4 (1976) (that
plaintiffs could have ascertained falsity of representation concerning right of way by
examination of title in the registry of deeds does not bar their action for deceit; failure
to do so is, however, relevant to running of statute of limitation, as to possible tolling
of which diligence in discovery would be necessary); Smith v. Pope, 103 N.H. 555, 176
A.2d 321, 325 (1961) (citing 1 F. HARPER & F. JAMES, LAw OF TORTS § 7.12 (1956));
Peter W. Kero, Inc. v. terminal Constr. Corp., 6 N.J. 361, 78 A.2d 814 (1951); Mulkey v.
Morris, 313 P.2d 494, 500 (Okla. 1957); Isenhower v. Bell, 365 S.W.2d 354, 357 (Tex.
1963); Boonstra v. Stevens-Norton, Inc., 64 Wash. 2d 621, 624-25, 393 P.2d 287, 290
(1964); First Nat'l Bank v. Scieszinski, 25 Wis. 2d 569, 573-74, 131 N.W.2d 308, 312
(1964). Annot., 61 A.L.R. 492 (1929); cases cited in Annot., 33 A.L.R. 853, 903-11 (1924).

Cf. Pelkey v. Norton, 149 Me. 247, 99 A.2d 918 (1953) (wherein the court
struggles with earlier dicta requiring plaintiff's reasonable care and finds a limitation
upon that rule where the fraud is actual and intentional); Johnson v. Owens, 263 N.C.
754, 140 S.E.2d 311 (1965), which declares that a plaintiffs reliance upon the
fraudulent statement must be reasonable but also recognizes that the prudent man
need not treat everyone as a rascal, and that it will often be hard to determine where
reliance ceases to be reasonable and becomes such negligence as to bar an action for
fraud. The court concluded:

In close cases, however, we think that a seller who has intentionally made a
false representation about something material, in order to induce a sale of his
property, should not be permitted to say in effect, 'You ought not to have
trusted me. If you had not been so gullible, ignorant, or negligent, I could not
have deceived you ....

Id. at 758, 140 S.E.2d at 314; Fox v. Southern Appliances, Inc., 264 N.C. 267, 141
S.E.2d 522 (1965) (plaintiff entitled to rely on such representations as would induce
action by person of ordinary prudence); Cheever v. Schramm, 577 P.2d 951 (Utah
1978); Bezner v. Continental Dry Cleaners, Inc., 548 P.2d 898, 900-01 (Utah 1976)
(similar to Fox; defendant also obstructed plaintiff from discovering the truth; the

512 [VOL. 37



MISREPRESENTATION

investigation "could be made without any considerable trouble or
expense."3

court treated defendant's active concealment as a "further" element in its discussion,
without suggesting this was essential to plaintiff's case).

Not all courts agree that contributory negligence is excluded as a defense to
intentional fraud. See, e.g., Swanson Petr. Corp. v. Cumberland, 184 Neb. 323, 330-31,
167 N.W.2d 391, 396-97 (1969); Dyck v. Snygg, 138 Neb. 121, 129, 292 N.W. 119, 123
(1940); Gilbert v. Mid-South Mach. Co., 267 S.C. 211, 214-15, 227 S.E.2d 189, 193 (1976)
(jury question whether purchasers exercised reasonable prudence for their own
protection); cf. Foxley Cattle Co. v. Bank of Mead, 196 Neb. 1, 241 N.W.2d 495 (1976)
("ordinary prudence" requirement applies only to plaintiff who "does not need to
make any additional investigation to discover a patent defect or the patent truth of
the matter," but "does not apply where the defects are latent"; "an unknowing person
who relies on a material representation does not need to make an investigation, or
additional investigation, to discover the truth"); Growney v. CMH Real Estate Co.,
195 Neb. 398, 238 N.W.2d 240 (1976) (on weak facts, i.e., clearly expression by
defendant of non-expert opinion, rather than representation of fact; court relies on
statement that "where ordinary prudence would have prevented the deception, an
action for fraud ...will not lie"); text accompanying notes 8 to 10 infra.

Sometimes there is a statutory requirement that the complaining party in a
suit for deceit shall not have failed to obtain knowledge of the truth by lack of due
diligence, e.g., GA. CODE ANN. §§37-211, 37-212, discussed in Funding Systems
Leasing Corp. v. Pugh, 530 F.2d 91, 94 (5th Cir. 1976) (no requirement to "exhaust all
means at his command"; "standard is one of reasonable diligence"; careful
consideration of information in financial statements - here misleading and
fraudulent - should be enough because "prevalent use of financial statements is
testimony to the faith placed in them by the business community.")

The present section deals with contributory negligence as a possible defense
to intentional fraud. Contributory negligence is generally regarded as a defense to an
action based on a negligent misstatement. See § 6 at notes 34 to 37 supra. But see Neff
v. Bud Lewis Co., 89 N.M. 145, 148, 548 P.2d 107, 110-11 (1976) (defendant, plaintiffs
agent and fiduciary, apparently concealed actual knowledge of defects in building's
heating and cooling system; in discussion of the theory of negligent misrepresenta-
tion, however, the court states the "issue is whether plaintiff had a right to rely on the
negligent representation of a fiduciary," and "not that the plaintiff had a duty to
exercise reasonable care in making a determination whether to rely on defendants'
negligent representation") (dictum). Ordinary contributory negligence is probably not,
however, a defense where liability for misrepresentation is strict. See, e.g., Perry v.
Rogers, 62 Neb. 898, 87 N.W. 1063 (1901); W. PROSSER, HANDBOOK OF THE LAW OF
TORTS 716 n.41 (4th ed. 1971).

Even where negligent reliance is a defense to negligent misrepresentation,
reliance without inspection can be reasonable and hence not negligent. E.g., Rempel
v. Nationwide Life Ins. Co., 471 Pa. 404, 409-10, 370 A.2d 366, 368-69 (1977)
("Consumers ... view an insurance agent . ..as one possessing expertise in a
complicated subject. It is therefore not unreasonable for consumers to rely on the
representations of the expert rather than on the contents of the insurance policy itself.
* . .[A] specialized language is used [in the application] which will have no meaning
to the consumer except the meaning attributed to the words by the representations of
the agent. . . . The receipt of the policy is the acceptance of the offer previously made.
* . .By the time the written policy is received, it has lost its importance to the insured.
• ..It is not unreasonable, therefore, for a purchaser of insurance to 'pass' when the
time comes to read the policy.. . . The idea that people do not read or are under no
duty to read a written insurance policy is not novel."); see R. Keeton, Insurance Law
Rights at Variance with Policy Provisions, 83 HARV. L. REV. 961, 968 (1970). But cf.
Doub v. Weathersby-Breeland Ins. Agency, 268 S.C. 319, 233 S.E.2d 111 (1977)
(unreasonable for insured businessman to have failed to read insurance policy where
18 months had elapsed between issuance of insurance policy and casualty).

3. RESTATEMENT (SECOND) OF TORTS §540, Comment a (1977). This comment
remained unchanged from the first Restatement. See 41 A.L.I. PROCEEDINGS 509-10
(1964). There was a controversy about a proposed change in § 540, see note 9 infra; it
did not, however, concern the basic proposition, but only cases in which the defrauded
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This was not always the rule. Earlier courts, imbued with
notions of caveat emptor and individual self-reliance, held that a
plaintiff could not recover for damage caused by reliance on a
misrepresentation which reasonable diligence on his part would
have exposed as false;4 and the standard of diligence required was
sometimes pretty high.5 The older rule reflected a low ethical

party had "what courts have called notice that the representation made to him is or
may be false." The Reporter (Dean Prosser) explained on the floor of the Institute:

Now, it's quite clear that in the absence of such notice he doesn't have to go
around investigating. He can take the assertion made to him by the defendant
and rely upon it, even though all he has to do to determine its falsity is to
walk across the street to the courthouse and check the public record, which
would take him five minutes.

41 A.L.I. PROCEEDINGS at 509. See also Loverin v. Kuhne, 94 Conn. 219, 108 A. 554
(1919); Fox v. Southern Appliances, Inc., 264 N.C. 267, 141 S.E.2d 522 (1965); Annot.,
33 A.L.R. 853 (1924).

4. A leading early case is Sherwood v. Salmon, 2 Day 128 (Conn. 1805). Here
defendant, in the closing years of the eighteenth century, represented to plaintiff, in
Connecticut, that, among other things, land in Virginia consisted in part of good
arable bottom land, and in part of good side-hill pasture, worth two dollars and one
dollar an acre, respectively. In truth, the land was entirely worthless rocky mountain
land. After verdict for plaintiff, the supreme court of errors held that judgment should
have been arrested because "[the maxim caveat emptor applies forcibly to this case.
The law redresses those only who use diligence to protect themselves ... " Id. at 136.
The true condition of the land was obvious to anyone who looked at it, "[aind the
course that prudence has established, requires that [purchaser] should look; if not
with his own eyes, by those of an agent, or someone in whom he can reasonably place
a confidence." Id. This decision, it should be noted, was not in the mainstream of
Connecticut law even in its own time. See, e.g., Sherwood v. Salmon, 5 Day 439, 5 Am.
Dec. 167 (Conn. 1813) (similar facts, opposite result). See generally note 2 supra.

For more early cases to the same effect as the first Sherwood decision, see
Schwabacker v. Riddle, 99 Ill. 343, 346 (1881) (no recovery for fraud "unless the
plaintiff himself exercised ordinary prudence"); Graffenstein v. Epstein, 23 Kan. 314
(1880) (vendor has no right to rely upon vendee's statement of market price of wool,
absent confidential relationship or peculiar means of knowledge); Osborne v. Missouri
Pac. Ry., 71 Neb. 180, 183, 98 N.W. 685, 686 (1904) ("The general rule is that, where
ordinary prudence would have prevented the deception, an action for the fraud
perpetrated by such deception will not lie."); Wheelright v. Vanderbilt, 69 Or. 326, 328,
138 P. 857, 858 (1914) ("The misrepresentation must have been such as would have
deceived a person of ordinary prudence."); see Harper & McNeeley, A Synthesis of the
Law of Misrepresentation, 22 MINN. L. REV. 939, 956-57 (1938) (" 'Caveat emptor' was
a rule of wide application. . . . It was up to the plaintiff to look after himself and if he
were overreached by his adversary, he was merely the loser in a business deal, and
had only himself to blame for a bad bargain.").

5. An example is Sherwood v. Salmon, 2 Day 128 (Conn. 1805), described in note
4 supra. The court said: "Whether lands be five or 500 miles from the purchaser's
residence does not vary the requisition of diligence, though it may the expense of
complying with it." 2 Day at 136. This case is commented upon in Seavey, Caveat
Emptor as of 1960, 38 TEx. L. REV. 439, 446 (1960).
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standard and a cynical view of human nature.6 It has been largely
replaced by the attitude expressed by the Missouri court:

It has sometimes been loosely said that the negligence of the
vendee will prevent recovery for the fraud of the vendor. The
word 'negligence' used in that connection, as we understand its
meaning in the law of negligence, is an unhappy expression.
Fraud is a willful, malevolent act, directed to perpetrating a
wrong to the rights of another. That such an act in a vendor
should not be actionable because of the mere negligence or
inadvertence of the vendee in preventing the fraud ought to be
neither good ethics nor good law. If one voluntarily shuts his
eyes when to open them is to see, such a one is guilty of an act of
folly (in dealing at arm's length with another) to his own injury;
and the affairs of men could not go on if courts [were] called
upon to rip up transactions of that sort. . . . And, generally
speaking, until there be written into the law some precept or rule
to the effect that the heart of a man is as prone to wickedness as
is the smoke to go upward, and that every one must deal with his
fellow man as if he was a thief and a robber, it ought not to be
held that trust can not be put in a positive assertion of a
material fact, known to the speaker and unknown to the hearer,
and intended to be relied on.7

Although the modern rule excludes ordinary negligence as a
defense to intentional fraud, there is a limit to how far the recipient

6. See § 8 at notes 2 & 3, supra; Harper & McNeeley, A Synthesis of the Law of
Misrepresentation, 22 MINN. L. REV. 939, 957 (1938).

This was the court's attitude in Sherwood v. Salmon, 2 Day 128 (Conn. 1805),
discussed in notes 4 & 5 supra. "Whatever morality may require, it is too much for
commerce to require, that the vendor should see for the purchaser." 2 Day at 136. Cf.
Burns v. Lane, 138 Mass. 350, 356 (1884) (Holmes, J.) ("The standard of good faith
required in sales is somewhat low. ... ); Graffenstein v. Epstein, 23 Kan. 314, 317
(1880) (justifying older rule as a protection against "misconstruction of statements,
misrecollection of words, and willful perjury" which would be encouraged on the part
of persons disappointed in bargains if the requirement of plaintiffs diligence were
relaxed).

7. Judd v. Walker, 215 Mo. 312, 337-38, 114 S.W. 979, 980-81 (1908). Missouri
courts are still concerned with the question whether reliance was reasonable,
although they have departed from the rigor of older standards of diligence; for a
discussion of the factors considered see Abbey v. Heins, 546 S.W.2d 553, 554 (Mo. App.
1977) (on facts upon which plaintiff could probably win no matter what the standard
might be: fraudulent representation by insurance agent that a general release was
only a partial release; agent had attempted to establish a relationship of trust and
confidence with the plaintiff - a schizophrenic whose reading glasses were broken;
agent had refused plaintiffs request to leave the release with him so that he could
have someone study it).

A similar statement may be found in Bell v. Bradshaw, 342 S.W.2d 185,
189-90 (Tex. Civ. App. 1960):

In fact, it seems the tendency is to hold those who practice the highly
developed art of salesmanship to a stricter system of ethics than found on the
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of a statement may shut his eyes to the obvious and rely blindly on a
statement which flies in the face of reality. If a statement is patently
preposterous in the light of common knowledge8 or if it would be
shown up as false upon the most casual inspection immediately
available to the recipient, he will not under ordinary circumstances
be justified in relying upon it.9 If he does so his conduct constitutes
something different from ordinary negligence; it is the sort which
some writers call assumption of risk. 0 In dealing with this defense
courts use a subjective test: if the recipient of the statement is

horse-trading lot. With both State and Federal laws regulating and licensing
brokers and salesmen, requiring fair trade practices, truth in advertising and
full revelation in security transactions, becoming effective and more
restrictive each year, the position of the ignorant buyer who relies on the
skillful seller is better than that he must always beware.

See generally Harper & McNeeley, A Synthesis of the Law of Misrepresentation, 22
MINN. L. REV. 939, 957-60 (1938); Seavey, Caveat Emptor as of 1960, 38 TEX. L. REV.
439 (1960)..

8. Classic examples of representations preposterous on their face are found in H.
Hirschberg Optical Co. v. Michaelson, 1 Neb., Unoff. 137, 95 N.W. 461 (1901); Ellis v.
Newbrough, 6 N.M. 181, 27 P. 490 (1891).

9. "The recipient of a fraudulent misrepresentation is not justified in relying
upon its truth if he knows that it is false or its falsity is obvious to him."
RESTATEMENT (SECOND) OF TORTS § 541 (1977). See Seeger v. Odell, 18 Cal. 2d 409, 415,
115 P.2d 977, 981 (1941); Williams v. Rank & Son Buick, 44 Wis. 2d 239, 245-46, 170
N.W.2d 807, 811 (1969); Harper & McNeeley, A Synthesis of the Law of Misrepresenta-
tion, 22 MINN. L. REV. 939, 959 n.42 (1938).

Dean Prosser, Reporter for the Restatement, proposed to amend § 540 so as to
provide that the recipient of a statement "is justified in relying upon its truth without
investigation, unless he knows or has reason to know of facts which make his reliance
unreasonable." RESTATEMENT (SECOND) OF TORTS at 126 (Tent. Draft No. 10, 1964)
(emphasis supplied). The change was thought to be supported by such cases as Feak
v. Marion Steam Shovel Co., 84 F.2d 670 (9th Cir. 1936); Dalhoff Constr. Co. v. Block,
157 F. 227 (8th Cir. 1907); Security Trust Co. v. O'Hair, 103 Ind. App. 56,197 N.E. 694
(1935); and Kaiser v. Nummedor, 120 Wis. 234, 97 N.W. 932 (1904). The advisers were
unanimous in rejecting this proposal but the Council supported it by a narrow
margin. After an illuminating discussion on the floor, the Institute disapproved the
Reporter's proposed revision by a vote of 67 to 57. See 41 ALI PROCEEDINGS 509-13
(1964); 42 ALI PROCEEDINGS 322-31 (1965). Those who opposed the proposal did not
disagree with the decisions cited by the Reporter but felt that they were adequately
covered by § 541.

Additional recent decisions barring recovery because of a recipient's failure to
see what was obvious include Godfrey v. Navratil, 3 Ariz. App. 470, 411 P.2d 470
(1966); Calloway v. Wyatt, 246 N.C. 129, 97 S.E.2d 881 (1957); Ralston v. Grinder, 8
Ohio App. 2d 208, 221 N.E.2d 602 (1966), which show how uncertain the borderline
may be between this notion and contributory negligence.

10. See Frenzel v. Miller, 37 Ind. 1, 17, 10 Am. Rep. 62, 72 (1871); 1 F. HARPER & F.
JAMES, LAW OF TORTS 581 (1956); W. PROSSER, HANDBOOK OF THE LAW OF TORTS 717
(4th ed. 1971).

The use of the term in this sense seems unobjectionable and indeed useful. See
James, Assumption of Risk: Unhappy Reincarnation, 78 YALE L.J. 185 & n.4 (1968).
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unusually gullible,1' or has unusual beliefs, 12 and the maker of the
statement knows this and intentionally exploits it, the latter will not
be heard to defend himself on the ground that his victim was a fool
to believe him.

There is another way in which an evaluation of plaintiff's
conduct may be involved in determining whether fraud is actionable.
We have seen that there are some classes of statements upon which
the recipient will not be justified in relying. 13 In one of its aspects the
requirement of justifiable reliance is simply another way of stating
the point made in the last paragraph: no one of ordinary intelligence
has a right to rely on a patently false or silly statement. But the rule
of justifiable reliance is broader than that, and covers (as we have
also seen)14 statements of opinion, prophesy, and the like -
statements which may not be patently false but which bargainers
must be expected to make whether true or false. A recipient of such a
statement is usually not justified in relying on it where the parties
have equal access to the underlying facts,' 5 and the inquiry into the
recipient's means of knowledge which this rule invites may
substantially duplicate the inquiry which a rule of contributory

11. See, e.g., Seeger v. Odell, 18 Cal. 2d 409, 415, 115 P.2d 977, 981 (1941); Cole v.
McLean, 93 Ind. App. 526, 532, 177 N.E. 348, 350 (1931) (a requirement of diligence "is
not to be carried so far that the law shall ignore or protect positive intentional fraud
successfully practiced upon the simple-minded or unwary"); Erickson v. Fisher, 51
Minn. 300, 53 N.W. 638 (1892); Boonstra v. Stevens-Norton, Inc., 64 Wash. 2d 621, 393
P.2d 287 (1964); cf. Neas v. Siemens, 10 Wis. 2d 47, 102 N.W. 2d 259 (1960) (fraud
perpetrated on person unfamiliar with English language).

12. Hyma v. Lee, 338 Mich. 31, 60 N.W.2d 920 (1953) (representation that "voices"
advised retention of oil stock, made to believer in spiritualism). Cf. Burchill v.
Hermsmeyer, 262 S.W. 511, 513 (Tex. Civ. App. 1924) (similar facts, opposite result: no
link shown between defendant and the representations).

In the cases cited in note 8 supra, the courts indicated that the recipient of the
statement was a person of ordinary intelligence. Other courts have attached
importance to this factor. See e.g., Ellis v. Newbrough, 6 N.M. 181, 191, 27 P. 490, 493
(1891) (plaintiffs admission of this fact "precludes any inquiry as to whether [his]
connection with the Faithists . . .gave evidence of such imbecility as would entitle
him to maintain the suit").

13. Sections 8 to 11 supra.
14. See §§8, 10 & 11 supra.
15. RESTATEMENT (SECOND) OF TORTS § 542, Comment d (1977); § 8 at notes 17 to

22 & 33 supra; § 10 at notes 6 & 8 supra; § 11 at note 13 supra. See Sacramento
Suburban Fruit Lands Co. v. Klaffenbach, 40 F.2d 899 (9th Cir. 1930); Sacramento
Suburban Fruit Lands Co. v. Melin, 36 F.2d 907, 910 (9th Cir. 1929) (value of real
estate generally a matter of opinion only; an assurance that a piece of land is of a
stated value will be treated as actionable fraud only under exceptional circumstances
as where "the land is remotely situated, or, for other reasons, the sources of
information are not reasonably available to the purchaser"); Board of Pub.
Instruction v. Everett W. Martin & Son, 97 So. 2d 21, 25 (Fla. 1957); Kulesza v.
Wyhowski, 213 Mich. 189, 182 N.W. 53 (1921).
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negligence would entail. 16 Where the representation is regarded as
one of fact, however, the recipient's means of knowledge are
irrelevant 17 unless they attain such proportions as to render the
representation obviously false within the rule stated in the last
paragraph. And the increasing judicial tendency to find facts
implied by statements of opinion 8 will make increasingly narrow
the scope of the area in which plaintiffs means of knowledge are
significant in cases of intentional fraud.

Although his reliance need not be reasonable, plaintiff must
have relied in fact upon a fraudulent misrepresentation in order to
have legal relief for its consequences;1 9 and the unreasonableness of
an asserted reliance may be considered by the trier in determining
whether there was reliance in fact. 20 Once the claim of reliance is
found genuine, however, the fact that the reliance may have been
foolish will not cause the action to fail.2'

§ 13. CAUSAL RELATION - RELIANCE

The usual principles of causation are applicable to the tort of
deceit. It must appear that the defendant's tortious conduct has in
fact caused the plaintiff damage which occurred in such a manner as
to come within the rules of legal causation. The questions of the
interests protected and the general kind of harm for which the
defendant is liable in deceit have already been discussed. The
problem of legal or proximate causation is of little difficulty in view
of the general rule that all intended consequences are proximate.'

16. See sources cited note 15 supra; Kennedy v. Flo-Tronics, Inc., 274 Minn. 327,
143 N.W.2d 827 (1966); Harper & McNeely, A Synthesis of the Law of Misrepresenta-
tion, 22 MINN. L. REV. 939, 960 (1938). See also Schmidt v. Landfield, 20 Ill. 2d 89, 169
N.E.2d 229 (1960).

17. See sources cited notes 2 & 3 supra.
18. See § 8 at notes 20 to 30 supra; § 10 at notes 5 & 6 supra; § 11 at note 9 supra.
19. Section 13 infra.
20. See, e.g., Stanger v. Gordon, - Minn. 244 N.W.2d 628, 631 (1976)

(evidence sufficient for jury finding that employee relied reasonably on employer's
oral misrepresentation about pension plan, despite failure to examine written plan);
Condon v. Sandhowe, 97 N.J. Eq. 204, 127 A. 101 (1925).

21. "The test to be applied is whether in fact there was a reliance on the truth of
the representation; whether the reliance was reasonable is immaterial." State Farm
Mut. Auto. Ins. Co. v. Wall, 87 N.J. Super. 543, 556, 210 A.2d 109, 115-16 (1965),
modified on other grounds and aff'd, 92 N.J. Super. 92, 222 A.2d 282 (1966).

1. See RESTATEMENT OF TORTS § 280 (1934).
Apart from intended consequences, the question of which damages caused by

misrepresentation are proximate is treated in the Restatement as follows: the victim's
justifiable reliance must be "a substantial factor in determining the course of conduct
that results in his loss" and the misrepresentation is a legal cause of the loss "if, but
only if, the loss might reasonably be expected to result from the reliance."
RESTATEMENT (SECOND) OF TORTS §§ 546, 548A (1977). See also note 18 infra.

[VOL. 37


