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Notes and Comments
CLASS ACTIONS UNDER FEDERAL RULE 23(b) (3)
THE NOTICE REQUIREMENT

-

Under Rule 23(b) (3)' of the Federal Rules of Civil Procedure,
a class action the outcome of which is binding on all absent members
of the class may be brought by a plaintiff who adequately represents
the class where "the court finds that the questions of law or fact
common to the members of the class predominate over any questions
affecting only individual members ...."2 Before Rule 23 was amended
in 1966, actions of this type were labeled "spurious" class actions and
were binding only upon those class members who were actively involved in the litigation.a Fundamental to the rationale underlying the
1. FeD. R. CIv. P. 23(b) (3) :
(b) Class Actions Maintainable. An action may be maintained as a class action
if the prerequisites of subdivision (a) are satisfied, and in addition:
(3) the court finds that the questions of law or fact common to the members of
the class predominate over any questions affecting only individual members, and
that a class action is superior to other available methods for the fair and efficient
adjudication of the controversy. The matters pertinent to the findings include:
(A) the interest of members of the class in individually controlling the prosecution or defense of separate actions; (B) the extent and nature of any litigation
concerning the controversy already commenced by or against members of the
class; (C) the desirability or undesirability of concentrating the litigation of the
claims in the particular forum; (D) the difficulties likely to be encountered in the
management of a class action.
Section (a) of the Rule sets out the prerequisites for all class actions brought under
the Rule:
(a) Prerequisites to a Class Action. One or more members of a class may sue
or be sued as representative parties on behalf of all only if (1) the class is so
numerous that joinder of all members is impracticable, (2) there are questions
of law or fact common to the class, (3) the claims or defenses of the representative parties are typical of the claims or defenses of the class, and (4) the representative parties will fairly and adequately protect the interests of the class.
2. FED. R. Civ. P. 23(b) (3). Class actions may also be maintained under Sections (b) (1) and (b) (2) of the Rule where:
(1) the prosecution of separate actions by or against individual members of
the class would create a risk of
(A) inconsistent or varying adjudications with respect to individual members
of the class which would establish incompatible standards of conduct for the party
opposing the class, or
(B) adjudications with respect to individual members of the class which
would as a practical matter be dispositive of the interests of the other members
not parties to the adjudications or substantially impair or impede their ability to
protect their interests; or
(2) the party opposing the class has acted or refused to act on grounds generally applicable to the class, thereby making appropriate final injunctive relief
or corresponding declaratory relief with respect to the class as a whole. ...
3. Under the old rule there were three distinct types of class actions: the "true"
class action, in which the rights of the members of the class were "joint, common or
secondary"; the "hybrid" class action, in which the members' rights were "several"
but related to "specific property"; and the "spurious" class action, in which the members' rights were again "several" but involved a common question of law or fact and
common relief. Accordingly, judgments in true and hybrid class actions were binding
upon the entire class, while judgments in spurious class actions affected only those
members of the class actually involved in the litigation. But see Weeks v. Bareco Oil
Co., 125 F.2d 84 (7th Cir. 1941) ; Comment, Recovery of Damages in Class Actions,
32 U. Cal. L. REv. 768, 770 (1965). These three categories and their respective
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old rule was the recognition that the separate individual interests of
the members of a "spurious" class were significantly greater with
respect to the common interest of 'the class than those of "true" or
"hybrid" class 'members. This basic assumption is preserved by the
amended rule4 but is implemented in a different manner. While class
actions brought under the amended Rule 23(b) (3), unlike the old
"spurious" class actions, are binding on absent members of the class,
such actions are subject to special notice requirements designed to
protect the individual interest of each class member. Section (c) (2)
of Rule 23, which applies only to class actions 'brought under Section
(b) (3), orders the court to "direct to the members of the class the
best notice practicable under the circumstances, including individual
notice to all members who can be identified through reasonableeffort."'
The notice must advise each class member that he may exclude himself from the class if he requests -such an exclusion before a specified
time, that the action will be binding upon him if he does not exclude
himself and that, if he declines to exclude himself, he may intervene
in the action.
Two significant problems have arisen from the individual notice
requirement of Rule 23(c) (2). First, in class actions brought under
Rule 23(b) (3) in which the class represented is so large and the size
of each individual claim so small as to render individual notice financially impractical, does Section (c) (2) demand individual notice in
cases where the members of the class are identifiable through reasonable
effort? Second, if individual notice is required in such actions, who
must bear the financial burden of notification, the representative plaintiff or the defendant?
The first problem was dramatically presented in the recent case
of Eisen v. Carlisle & Jacquelin,6 a class sui't brought under Rule
23(b) (3) involving certain alleged violations of the Sherman Antitrust Act resulting from a series of stock transactions on the New York
Stock Exchange. 7 The plaintiff, whose damages were estimated at
definitions, while pedagogically appealing, were the source of considerable confusion
when applied to the practical situations which arose in actual litigation. Advisory
Committee's Note, Proposed Amendments to Rules of Civil Procedure, 39 F.R.D. 69,
98 (1966) ; Note, Proposed Rule 23: Class Actions Reclassified, 51 VA. L. Rgv.

629 (1965).

4. See Advisory Committee's Note, Proposed Amendment to Rules of Civil
Procedure, 39 F.R.D. 69, 104-05 (1966).
5. FD.R. Civ. P. 23(c) (2) (emphasis added). Section (c)(2) reads, in full:
(2) In any class action maintained under subdivision (b)(3), the court shall
direct to the members of the class the best notice practicable under the circumstances, including individual notice to all members who can be identified through
reasonable effort. The notice shall advise each member that (A) the court will
exclude him from the class if he so requests by a specified date; (B) the judgment, whether favorable or not, will include all members who do not request
exclusion; and (C) any member who does not request exclusion may, if he
desires, enter an appearance through his counsel.
6. 391 F.2d 555 (2d Cir. 1968), rev'g 41 F.R.D. 147 (S.D.N.Y. 1966).
7. The Eisen case was an action by an odd-lot investor, on behalf of himself
and all other purchasers and sellers of odd-lots on the New York Stock Exchange
against two brokerage firms who allegedly combined and conspired to monopolize
odd-lot trading and who allegedly fixed the odd-lot differential at an excessive amount
in violation of the Sherman Act. The action was also directed against the exchange
itself for failing to adopt rules protecting odd-lot investors. An "odd-lot" is a securi-
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only seventy dollars, claimed to represent a class containing approximately 3.75 million members, whose individual claims, for the most
part, were relatively small.' The plaintiff calculated that the cost of
individual notice to all absent class members would be approximately
$400,000. The United States District Court for the Southern District
of New York dismissed the action, in part because the individual notice
requirement of Rule 23(c) (2) could not be met. The Court of Appeals for the Second Circuit reversed, on the ground that the district
court had improperly applied the requirements of Rule 23, and remanded the case for an evidentiary hearing to examine the question
of -notice and certain other procedural matters. The court of appeals
did not, however, resolve the question of the type of notice required
under such unusual circumstances.
Dolgow v. Anderson9 first raised the question of which party
should be required to bear the expense of individual notice in a Section (b) (3) class action. Dolgow was an action brought against the
Monsanto Corporation on behalf of a class of allegedly defrauded investors for certain violations of the federal securities acts. While the
Dolgow court deferred its decision pending an evidentiary hearing, it
suggested that Section (c) (2) of Rule 23 might permit the burden of
individual notice to be placed on the defendant. If this theory is correct, much of the onerous expense of notification in cases similar to
Eisen could be shifted onto the shoulders of the defendant.
WHAT NOTICE

Is

REQUIRED BY DUE PROCESS?

Before the notice requirements of Rule 23(c) (2) can be interpreted in the context of a situation similar 'to that in Eisen, the constitutional demands of due process must first be ascertained.' 0 If due
ties transaction involving less than one hundred shares. An "odd-lot differential" is
the amount received by the odd-lot dealer; it consists of a fraction of a point for each
share traded.
8. 391 F.2d at 571 (dissenting opinion): "[T]he overwhelming majority . . .
would expect at best to receive considerably less than $70."
9. 43 F.R.D. 472 (E.D.N.Y. 1968).
10. It is the essence of due process of law that a person may not be deprived of
property without being afforded a day in court to protect his rights in that property.
See, e.g., Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950).
This right extends to the opportunity to bring an action for damages as well as the
opportunity to defend against the taking of property. E.g., Chemical Foundation, Inc.
v. E.I. DuPont de Nemours & Co., 29 F.2d 597 (D. Del. 1928), aff'd sub norn.,
Farbwerke vormals Meister Lucious & Bruning v. Chemical Foundation, Inc., 39
F.2d 366 (3d Cir. 1930), aff'd, 283 U.S. 152 (1931) ; Martinez v. Fox Valley Bus
Lines, 17 F. Supp. 576 (D. Ill. 1937). Thus, the constitutional right is available to
both plaintiffs and defendants.
However, this right to be heard is of little value to an individual who is not
made aware of litigation which may affect his rights. Mullane v. Central Hanover
Bank & Trust Co., 339 U.S. 306, 314 (1950): "An elementary and fundamental
requirement of due process in any proceeding which is to be accorded finality is notice
reasonably calculated, under all the circumstances, to apprise interested parties of the
pendency of the action and afford them an opportunity to present their objections." An
exception to the requirement of notice permits class suits properly brought under
Rule 23(b) (1) & (2) to become final without notice to absent class members, since
the identity of interest between the members of the class is sufficient to adequately
protect the rights of absent members and since Rule 23(a) requires adequate repre-
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process requires individual notice in all class actions brought under
Rule 23(b)(3), further speculation as to the notice required in the
Eisen situation would be fruitless. Even though the individual notice
requirement has been, perhaps, -the most serious obstacle to the prosecution of Section (b)(3) class actions," -that obstacle, if it is constitutional in origin, ,is
insurmountable.
The Advisory Committee which drafted the amended Rule 23 apparently felt that the notice requirements of Section (c)(2) were
necessary to meet the demands of due process.12 The Committee evidently drew its concept of due process from the Supreme Court's decisions in Hansberry v. Lee 13 and Mullane v. Central Hanover Bank &
Trust Co. 4 It is submitted that the principles of due process, as defined
in Hansberry and Mullane, do not require "individual notice to all
members who can be identified through reasonable effort"' 5 in class
actions brought under Rule 23(b) (3). Accordingly, the courts are
constitutionally free to liberally interpret the notice provisions of Rule
23(c) (2) in cases such as Eisen, and, if the rule is not susceptible
to such an interpretation, it may be amended in order to permit Section (b) (3) class actions to be brought with greater ease at 'less expense.
Hansberry v. Lee'6 involved the validity of a restrictive covenant
executed by certain landowners in Chicago to exclude members of the
black race from their neighborhood. The agreement stipulated that
it would not be effective unless signed by the owners of ninety-five per
cent of the "frontage." The agreement was challenged in the Illinois
state courts on the -ground that the -requisite signatures were not
affixed. The Illinois Supreme Court ruled that this attack was precluded by the decision in Burke v. Kleiman,1" a case involving the
same covenant, in which the existence -of the required signatures was
a stipulated fact. The Illinois court held that the Burke case was a
class suit and that the petitioners in Hausberry, being members of the
class represented by the plaintiffs in Burke, were bound by the Burke
ruling."8 The United States Supreme Court, hearing the Hansberry
case on certiorari, found that the demands of due process required the
reversal of the Illinois judgment. The Supreme Court concluded that
the Hansberry petitioners were not represented by the plaintiffs in
sentation as a prerequisite to a class suit. While Rule 23 itself does not require notice
in such actions, dictum in the Eisen case suggests that this exception does not comport
with due process.
11. See Comment, Adequate Representation, Notice and the New Class Action
Rule: Effectuating Remedies Provided by the Securities Laws, 116 U. PA. L. Rev.
889, 905 (1968) ; e.g., Eisen v. Carlisle & Jacquelin, 391 F.2d 555, 568 (2d Cir. 1968).
12. See Advisory Committee's Note, Proposed Amendments to Rules of Civil
Procedure, 39 F.R.D. 69, 107 (1966).
13. 311 U.S. 32 (1940).
14. 339 U.S. 306 (1950). The Advisory Committee cited both Hansberry and
Mullane in support of itsformulation of Rule 23(c) (2). Advisory Committee's Note,
Proposed Amendments to Rules of Civil Procedure, 39 F.R.D. 69, 107 (1966).
15. FED. R. Civ. P. 23(c)(2).
16. 311 U.S. 32 (1940).
17. 277 Ill. App. 519 (1934). See also Burke v. Kleiman, 355 Ill.
390, 189 N.E.
372 (1934) (transferring cause to appellate court).
18. Lee v. Hansberry, 372 Ill. 369, 24 N.E,2d 37, 39 (1939).
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Burke because the substantial interests of the two groups were not
identical, and, therefore, could not be bound by the Burke judgment.
Most pertinent to the question at hand, however, is the following
statement of the Supreme Court in the Hansberry case:
[T]here has been a failure of due process only in those cases
where it cannot be said that the procedure adopted, fairly insures
the protection of the interests of absent parties who are to be
bound by it. .

.

. Nor do we find it necessary for the decision

of this case to say that, when the only circumstance defining the
class is that the determination of the rights of its members turns
upon a single issue of fact or law, a state could not constitutionally
adopt a procedure whereby some of the members of the class
could stand in judgment for all, provided that the procedure were
so devised and applied as to insure that those present are of
the same class as those absent and that the litigation is so conducted as to insure the full and fair consideration of the common
issue. 19
This statement, although apparently dictum with respect to the Hansberry holding, has persuaded some that the Burke decision would have
been binding on the Hansberry petitioners if -notice had been given to
the absent class members.20 Those who endorse this interpretation
of Hansberry are apparently convinced that notice is the "procedure"
which the Hansberry court would require as a precondition for the
application of res judicata in class actions in which the class is united
only by "a single issue of fact or law," i.e., class actions now brought
under Section (b) (3).
The fact remains, however, that the holding of Hansberry does
not expressly deal with the requirements of notice in class actions; the
holding, rather, appears to be concerned with the adequacy of the
representation of absent class members, a requirement which is sufficiently provided for in Section (a) of Rule 23.21 Indeed, even if
Hansberry does require notice in class actions of the type authorized
in Rule 23(b) (3), it requires an additional inference to conclude that
the Hansberrytheory of due process requires individual notice in such
actions.
Whether or not the Hansberry case is significant with respect
to notice,
it is clear that Mullane v. Central Hanover Bank & Trust
Co. 22 does require -notice as a part of the due process guarantee under
certain circumstances. In Mullane, the trustee of a common trust fund
established in accordance with New York law petitioned for a judicial
settlement of the accounts of the fund. At the time the action was
19. 311 U.S. at 43 (emphasis added).
20. See Keeffe, Levy & Donovan, Lee Defeats Ben Hur, 33 CORNEL L.Q. 327
(1948). The thesis of this article is that Hansberry had implicitly overruled the case
of Supreme Tribe of Ben-Hur v. Cauble, 255 U.S. 356 (1921), a previous Supreme
Court case in which a class action judgment was held binding on absent class members
and which the Hansberry court sought to distinguish.
21. FED. R. Cirv. P. 23(a), quoted note 1 supra.
22. 339 U.S. 306 (1950).
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brought 113 trusts had participated in the common trust fund. The
beneficiaries were notified of the petition by publication in a local
newspaper, the minimum notice required by the applicable New York
law. This method of notice was attacked as a violation of the due
process rights of the income beneficiaries of the common trust fund.
The New York3 courts upheld the petition, holding that the notice given
was sufficient.1

The Supreme Court ruled that notice by publication was adequate
with respect to beneficiaries "whose interests or whereabouts could not
with due diligence be ascertained ' 24 and those "whose interests are
either conjectural or future or, although they could be discovered upon
investigation, do not in due process of business come to the knowledge
of the common trustee. '2 5 However, the Court found that notice by
publication was insufficient to adequately protect the interest of "known
present beneficiaries of known place of residence."2 6 The Court reasoned:
Exceptions in the name of necessity do not sweep away the rule
that within the limits of practicability notice must be such as is
reasonably calculated to reach interested parties. Where the names
and post office addresses of those affected by a proceeding are at
hand, the reasons disappear for resort to means less likely than
the mails to apprise them of its pendency.
The trustee has on its books the names and addresses of the
income beneficiaries represented by appellant, and we find no tenable ground for dispensing with a serious effort to inform them
personally of the accounting, at least by ordinary mail to the
record addresses ....

Certainly sending them a copy of the stat-

ute months and perhaps years in advance does not answer this
purpose.

The trustee periodically remits their income to them,

and we think that they might reasonably expect that with or apart
23. In re Central Hanover Bank & Trust Co., 75 N.Y.S.2d 397 (Sur. Ct. 1947),
aff'd per curiam, 274 App. Div. 772, 80 N.Y.S.2d 127 (1948), aff'd mem., 275 App.
Div. 769, 88 N.Y.S.2d 907, aff'd mem., 299 N.Y. 697, 87 N.E.2d 73 (1949).
24. 339 U.S. at 317. As to this group the court stated:
Thus it has been recognized that, in the case of persons missing or unknown,
employment of an indirect and even a probably futile means of notification is
all that the situation permits and creates no constitutional bar to a final decree
foreclosing their rights....
. . However great the odds that publication will never reach the eyes of
such unknown parties, it is not in the typical case much more likely to fail than
any of the choices open to legislators endeavoring to prescribe the best notice
practicable.
Id. (emphasis added).
25. Id. The Court supported its conclusion with respect to this second group of
beneficiaries as follows:
Whatever searches might be required in another situation under ordinary standards
of diligence, in view of the character of the proceedings and the nature of the
interests here involved we think them unnecessary. We recognize the practical
difficulties and costs that would be attendant on frequent investigations into the
status of great numbers of beneficiaries, many of whose interests in the common
fund are so remote as to be ephemeral; and we have no doubt that such impracticable and extended searches are not required in the name of due process.
Id. at 317-18 (emphasis added).
26. Id. at 318.
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from their remittances word might come to them
27 personally that
steps were being taken affecting their interests.
Clearly the Rule 23(c) (2) requirement of "individual notice to
all members who can be identified through reasonable effort," is an
attempt to comply with what was felt by the Advisory Committee to
be a due process requirement of the Mullane case. 28 But this application of Mullane to the (b) (3) class action was mistaken. The statement in Mullane that any proceeding which is to be binding must
involve "notice reasonably calculated, under all the circumstances, to
apprise interested parties of the pendency of the action . . "29 may
indeed require some notice in every action, but clearly under Mullane
something less than individual notice will suffice in many cases. Furthermore, the individual notice required by Mullane for certain of the
beneficiaries seems clearly inapplicable to the stereotype (b) (3) action.
Indeed, according to one commentary, the Mullane "treatment of unknown and conjectural beneficiaries is more relevant to the class action
situation." 30

It is equally clear that Mullane was not itself a class action; there
is no reference in the Mullane opinion to a case involving a class action. 1 Mullane is not even analogous to the notice situation in class
actions. The issue of notice in a (b) (3) class action involving a plaintiff class focuses on the notice which must be sent by the representative plaintiff to the other members of his class, with whom his
intere-ts are presumably synonymous.3 2 In Mullane, however, the
notice issue is analogous to that of a plaintiff's giving notice to the
members of a defendant class. 33 While the interests of the class are
27. Id. (emphasis added).
28. Eisen v. Carlisle & Jacquelin, 391 F.2d 555, 568 (2d Cir. 1968). See Advisory
Committee's Note, Proposed Amendments to Rules of Civil Procedure, 39 F.R.D. 69,
106-07 (1966).
29. 339 U.S. at 314. There is another statement in Mullane which indicates that
notice is required in every case:
Many controversies have raged about the cryptic and abstract words of the Due
Process Clause but there can be no doubt that at a minimum they require that
deprivation of life, liberty or property by adjudication be preceded by notice and
opportunity for hearing appropriate to the nature of the case.
.. n Certainly the proceeding is one in which they [beneficiaries of the common trust] may be deprived of property rights and hence notice and hearing must
measure up to the standards of due process.
Id. at 313.
30. Comment, Adequate Representation, Notice and the New Class Action Rule:
Effectuating Remedies Provided by the Securities Laws, 116 U. PA. L. Rv. 889,
913 (1968).
31. Id. at 914 n.139. Mullane does refer to the beneficiaries of the common trust,
in one instance, as a "class." 339 U.S. at 319. But Mullane was not a class action,
and the comparison of the beneficiaries to a class is presumably made because of the
similarity of the interests of the income beneficiaries.
32. It must be remembered, however, that one of the arguments supporting the
view that due process requires notice in a class action is that it helps to prevent
collusion and insure identity of interest.
33. The Court in Mullane explained:
[T]hese beneficiaries do have a resident fiduciary as caretaker of their interest
in this property. But it is their caretaker who in the accounting becomes their
adversary. Their trustee is released from giving notice of jeopardy, and no one
else is expected to do so. Not even the special guardian is required or apparently
expected to communicate with his ward and client, and, of course, if such a duty
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protected in (.b) (3) class actions by the self-interest of the representative plain-tiff and his attorney, this self-interest on the part of
the notifying party was absent in Mullane. 4
The Mullane opinion sets out several "tests" to determine if
notice is sufficiently "reasonable" to satisfy due process. When these
same tests are applied to the (b) (3) class action, they dictate results
contrary to that reached in Mullane. Under one such test, the reasonableness of notice is ascertained by balancing the interests of the
state with the interests of those individuals to whom notice is due."
The purpose of this test is to provide the best notice possible without
placing "impossible or impractical obstacles in the way ' 36 of the realization of the state's vital interests. In a situation involving a (b) (3)
class action the interest of the state, the federal government in this case,
is to provide an effective remedy for any wrong which may have been
perpetrated. That interest demands, thus, -that there be an effective
procedure whereby, without prohibitive cost, the wrongs of many citizens may be recompensed and future wrongdoers may be deterred.
Where many small individual claims are involved, this procedural
justice may be achieved only through the availability of effectively
enforced civil liability on a class scale. Against this federal interest
in compensatory and deterrent civil liability must be weighed the
interest of the injured individual -to be made aware of pending litigation in his behalf so that he can personally influence its outcome,
remove himself from its binding effect, and/or recover his damages
if it is successful. It would appear that the interest of the state in
such a case is considerable. On the other hand, where the amount of
injury to the individual plaintiff class member is small, where he is
unlikely even to realize that his injury is due to an actionable wrong,
and where the costs of individually litigating his claim are likely to
be prohibitive, it does not seem that his individual interests should
prevail. Indeed, in a very real sense the interest of the state will in
most cases be synonymous with those of the injured -individual, and
it would be anomalous for due process to thwart those common inwere merely transferred from the trustee to the guardian, economy would not be
served and more likely the cost would be increased.
339 U.S. at 316-17.
34. A comparison of the Rule 23 class representative and the Mullane guardian
ad litem may be found in Comment, Adequate Representation, Notice and the New
Class Action Rule: Effectuating Remedies Provided by the Securities Laws, 116 U.
PA. L. Riv. 889, 912-15 (1968).
35. The Mullane Court framed the test in the following language:
[T]he vital interest of the State in bringing any issues as to its fiduciaries to a
final settlement can be served only if interests or claims of individuals who are
outside of the State can somehow be determined. A construction of the Due
Process Clause which would place impossible or impractical obstacles in the way
could not be justified.
Against this interest of the State we must balance the individual interest sought
to be protected. . . . [The] right to be heard has little reality or worth unless
one is informed that the matter is pending and can choose for himself whether to
appear or default, acquiesce or contest.
The Court has not committed itself to any formula achieving a balance
between these interests in a particular proceeding or determining when constructive notice may be utilized or what test it must meet.
339 U.S. at 313-14.
36. Id. at 314.
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terests by obstacles designed to meet what will usually be an imaginary
danger. In those cases where -an individual is inadequately represented,
he may in a future suit collaterally attack an adverse judgment.Y
The Court in Mullane tenders another test of the reasonableness
of notice. This test is expressed in several ways in the opinion but
basically, it requires that, relative to the circumstances of the case, a
genuine effort be made to actually inform absentees:
But when notice is a person's due, process which is a mere
gesture is not due process. The means employed must be such
as one desirous of actually informing the absentee might reasonably adopt to accomplish it. The reasonableness and hence the
constitutional validity of any chosen method may be defended on
the ground -that it is in itself reasonably certain to inform those
affected ...or, where conditions do not reasonably permit such
notice, that the form chosen is not substantially less likely to
bring home
notice than other of the feasible and customary sub38
stitutes.
At the outset it should be stated that the self-interests of those
giving notice in the Mullane case and in the case of the (b) (3) class
action are significantly different. In Mullane the interest of the trustee was to get his accounts settled with as little opposition as possible,
an interest jeopardized by arousing beneficiaries with notice. In the
(b) (3) class action, however, particularly in the initial stages of litigation, when notice is required by the Rule, the interest of the plaintiff class representative is in actually informing as many absentee class
members as possible so as to induce them to intervene and assist with
the costs of litigation. Thus it can be expected that, unless the suit
is brought collusively, in the (b) (3) class action a genuine attempt
to actually inform will be made, to the extent that funds are available for this purpose. It should also be noted that there are other
forms of notice possible that lie between individual notice on the one
hand, and "some sort of ritualistic notice in small print on the back
pages of a newspaper [which, according to Eisen,] would in no event
suffice." 9 The representative could, where feasible, seek discovery
of the names and addresses of class members available to the defendant.40 Letters could be sent to selected members of the class, perhaps those with most at stake, if this could be reasonably determined.41
In securities cases letters could be sent to the national exchanges and
to prominent brokerage houses in large cities throughout the country.42
Published notice could be in a form actually calculated to inform;
while in Mullane notice was published only in a local newspaper and
37. See Hansberry v. Lee, 311 U.S. 32 (1940).
38. 339 U.S. at 315.
39. Eisen v. Carlisle & Jacquelin, 391 F.2d 555, 569 (2d Cir. 1968).
40. But see Crabtree v. Hayden, Stone, Inc., 43 F.R.D. 281, 283 (S.D.N.Y. 1967).
41. A list of alternative forms of notice is proffered in Comment, Adequate
Representation, Notice and the New Class Action Rule: Effectuating Remedies
Provided by the Securities Laws, 116 U. PA. L. Rev. 889, 918 (1968).
42. See Eisen v. Carlisle & Jacquelin, 391 F.2d 555, 569 (2d Cir. 1968).

MARYLAND LAW REVIEW

[VOL. XXIX

did not list the names of absent class members, notice could be published in papers of national circulation 3 listing the names of members,
where feasible, to increase the possibility that notice might be brought
to the attention of the member by a friend. Many of the class actions posing severe notice problems, such as Eisen, involve securities;
the court in Dolgow v. Anderson44 pointed out that in such cases
"[n]otice by publication is likely to be more effective than in the
usual case where it often amounts to no more than a 'mere gesture.' ""
This statement in Dolgow was engendered by a passage from an amicus
curiae brief submitted by the SEC in that case:
In view of the existence both of a cohesive financial community,
which includes broker-dealers who have obligations to their investor clients, and of publications exclusively concerned with matters of interest to that community, publication by itself might reasonably be expected to reach a significant portion of any class of
public investors.4 6
It must be remembered, however, that sophisticated notice by publication might, itself, be quite expensive.4"
The Supreme Court in Mullane required individual notice to
"known present beneficiaries of known place of residence." 4 When
the Mullane rule is applied to a (b) (3) class action, however, it is
clearly arguable that individual notice is not essential. The Court in
Mullane suggested that due process does not necessarily require that
each interested individual actually receive notice so long as notice is
sufficient to reach enough similarly interested persons to insure adequate representation:
This type of trust presupposes a large number of small interests.
The individual interest does not stand alone but is identical with
that of a class. The rights of each in the integrity of the fund
and the fidelity of the trustee are shared by many other beneficiaries. Therefore notice reasonably certain to reach most of
those interested in objecting is likely to safeguard the interests of
all, since any objection sustained would inure to the benefit of all.
We think that under such circumstances reasonable risks that
notice might not actually reach every beneficiary are justifiable.49
The fact remains that in Mullane individual written notice by mail was
required to be sent to a significant number of beneficiaries. There are,
however, significant differences in the practicality of mailed notice
between Mullane and the (b) (3) class action. In Mullane the trustee
43. See Comment, Adequate Representation, Notice and the New Class Action
Rule: Effectuating Remedies Provided by the Securities Laws, 116 U. PA. L. REv.
889, 918 (1968).
44. 43 F.R.D. 472 (E.D.N.Y. 1968).
45. Id. at 501.
46. Id.
47. See Pomerantz & Haudek, Class Actions, 2 REv. or Sec. REg. 937, 940 (1969).
48. 339 U.S. at 318.
49. Id. at 319.
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could draw on funds of the trust, which belonged, in effect, to the
beneficiaries themselves, to support the expense of written notice to
those beneficiaries. The trustee, a bank, had available a clerical staff
to minimize the costs of such notice. Indeed, if notice had been included with the regular income checks, the expense attributable to
notice could have been reduced still further. Furthermore, though the
Court referred to the number of beneficiaries as "many," the Mullane
common trust actually included only 113 individual trusts. It is clear
that these factors influenced the Mullane decision:
The statutory notice to known beneficiaries is inadequate, not because in fact it fails to reach everyone, but because under the
circumstances it is not reasonably calculated to reach those who
could easily be informed by other means at hand. However it
may have been in former times, the mails today are recognized
as an efficient and inexpensive means of communication. Moreover, the fact that the trust company has been able to give mailed
notice to known beneficiaries at the time the common trust fund
was established is persuasive that postal notification at the time
of accounting would not seriously burden the plan."
The situation of the (b) (3) class action is very different. Neither
the representative nor his attorney can draw on funds belonging to
the class at large to pay for notice to the class. Though costs of notice
are presumably reimbursed from the recovery of the whole class, this
is possible, obviously, only in the event of success. If the suit fails,
these costs are lost to the persons who have paid them or obligated
themselves to do so. It is unrealistic and unfair to require a representative to risk the loss of expenditures far in excess of his own
possible recovery as a pre-condition for bringing his suit.5 In the
(b) (3) class action there is usually no clerical staff available to reduce
the costs of postal notice. Nor is there any other reason for a representative plaintiff to communicate with the class, as there was for
the trustee in Mullane, to further reduce the costs attributable to
notice. Generally, there is no readily available source of names and
addresses of class members unless they are furnished by the defendant.
Thus, because the Mullane opinion bases the requirement of individual
notice on the "circumstances" of the case, on the "reasonableness,"
"ease," and "inexpensiveness" of the means of notice available, and
on the lack of a "burden" imposed, that case is clearly distinguishable
from that of the (b) (3) class action. This is graphically illustrated
by the Mullane opinion itself:
In some situations the law requires greater precautions in its
proceedings than the business world accepts for its own purposes.
In few, if any, will it be satisfied with less. Certainly it is in50. Id. (emphasis added).
51. In Eisen v. Carlisle & Jacquelin, 391 F.2d 555, 566, 568 (2d Cir. 1968), the
size of the representative plaintiff's claim was estimated at $70; the cost of written
notice to each of the approximately 3.75 million class members was calculated
at $400,000.
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structive, in determining the reasonableness of the impersonal
broadcast notification here used, to ask whether it would satisfy
a prudent man of business, counting his pennies but finding it in
his interest to convey information to many persons whose names
and addresses are in his files. We are not satisfied that it would. 2
If this "reasonable businessman" test is applied to the (b) (3) class
action, the logical result is quite different from that in Mullane. Would
the reasonable businessman seeking assistance to recover a small claim,
with the knowledge that any notification expense may never be recovered, but under the obligation to make a reasonable effort to give actual
notice to absent class members, expend from his own funds an amount
far in excess of that claim to individually notify many such members
of their possibility of recovery? Certainly the business community is
not well stocked with such altruistic gamblers. The reasonable businessman would expend only so much as is reasonable to risk for the
expected recovery and then only to assure actual notice to as many
helpers as are necessary to carry the suit through to a successful
conclusion. Is this not all that due process requires ?
While Mullane suggests that notice should be "reasonably certain
to reach most of those interested, '5 4 the phraseology used by the Court
to convey this idea is not framed in obligatory terms. It can be argued
that the larger the class involved, the greater the possibility that published notice will reach a substantial number. Moreover, there is no
particular magic in notifying fifty-one per cent or more of a large class.
As some courts have stated, the really important requirement of due
process is adequate representation, not notice ;5 notice is really only
a means to that end. If reasonableness is the test and the objective is
to get sufficient representatives before the court to insure adequate
representation, it is a far cry from requiring written notice to the
beneficiaries of 113 small trusts to require written notice to the perhaps
3.75 million class members of the Eisen case.
It seems reasonably clear, then, that though due process may
require some form of notice to absent class members, it does not
necessarily demand the individual notice required by Rule 23(c) (2)."
Two questions remain: how should the notice requirements of Rule
23(c) (2) be interpreted, and how, if at all, should the requirements
be changed?
52. 339 U.S. at 319-20.
53. While initial notice to absent class members may be somewhat restrained due
to a shortage of funds, further notification to such members will in most cases be
made in the event of success. Because the fees of a representative attorney will in
most cases be based on the total amount of damages recovered, it is likely that he
will be sure to notify as many class members as possible of the availability of damages
in order to increase the total award. The self-interest of the attorney should contribute to the eventual notification of a maximum of class members.
54. 339 U.S. at 319 (emphasis added).
55. E.g., Northern Natural Gas Co. v. Grounds, 292 F. Supp. 619 (D. Kan. 1968);
see Hansberry v. Lee, 311 U.S. 32 (1940).
56. See Comment, Adequate Representation, Notice and the New Class Action
Rule: Effectuating Remedies Provided by the Securities Laws, 116 U. PA. L. Rzv.
889, 914-15 (1968).
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REQUIRE?

23

Rule
(c) (2) contains two phrases subject to judicial interpretation: "best notice practicableunder the circumstances" and "identified
through reasonable effort." Several recent cases illustrate the variety
of interpretations to which these phrases are susceptible.
5 7
In Richland v. Cheatham
the United States District Court for
the Southern District of New York stated that under Rule 23 "actual
notice must be given absent members of the class in order to afford
them an opportunity not to be bound .....
8 This statement presumably indicates that the court felt that the members of the class
could be "identified through reasonable effort," since Rule 23 requires
actual notice only to such persons. The opinion does not indicate
whether the members of the class could be easily identified or notified;
it only states that the class numbered "about 50,000 persons."59 The
case is, indeed, inconclusive on the notice question, since the court
mentioned notice only incidentally in the course of discussing the inadequacy of the representation
afforded class members by the repre60
sentative plaintiffs.
In Booth v. General Dynamics Corp.6 a taxpayer of a municipality
sued on behalf of all such taxpayers to enjoin the use by defendant
of leasehold property which, plaintiff alleged, had been fraudulently
obtained from the municipality for grossly inadequate rentals. The
court held that the action met the requirements of Rule 23 (a) and the
"additional necessary conditions" of Sections 23(b) (1) and (b) (3).
The court stated:
We also believe that plaintiff can provide the notice required
by our finding above that the instant suit can be maintained under
subsection (b) (3). While other situations might require more
precise notice in order to meet due process requirements, the
very nature of a taxpayer suit discloses that individual notice to
each taxpayer would render the taxpayer suit device impotent.
If individual notice were required in taxpayer actions, only the
wealthy could afford to bring tax-payer suits. To use the language of the rule, more than "reasonable effort" would be required to identify all identifiable members of the class. Where,
as here, several hundred thousand taxpayers are represented, we
believe that the best practical notice would be by publication.
Given the necessity for preserving the viability of the taxpayer
action device, notice by publication
would seem sufficient to satisfy
62
due process requirements.
Although it would seemingly require only reasonable effort and
minimal expense to identify at least some of the members of a class
57. 272 F. Supp. 148 (S.D.N.Y. 1967).
58. Id. at 156.
59. Id. at 151.
60. The court held the representation inadequate for several reasons, one of which
was that the representatives could not agree on the boundaries of the class or the kind
of notice required.
61. 264 F. Supp. 465 (N.D. Ill. 1967).
62. Id. at 472.
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of taxpayers through the use of tax lists supplied by the municipality,
the court held that individual notice was not required. Since the task
of identifying the class members was presumably not burdensome,
though the case offers no evidence on this point, it can be persuasively
argued that the court's reluctance to require individual notice stemmed
from the prohibitive expense of sending individual notice to so many
taxpayers. The opinion can reasonably be taken, then, as standing
for an interpretation of "reasonable effort" which places a very light
burden on representative plaintiffs where there is a public interest in
the unrestricted prosecution of representative suits.
There is some doubt, however, as to whether the Booth court
would have reached a different conclusion had the defendant procured
the names of the class members and submitted them to plaintiff. The
Rule, on its face at least, would then require that individual notice
be sent. This specific situation has arisen as a result of subsequent
developments in the Eisen case. 3 The Eisen court remanded a Rule
23(b) (3) class action for an evidentiary hearing to determine whether
''any members of the class could be identified through reasonable effort
so that such persons may be given individual notice. '"64 The opinion,
however, is not clear as to what form of notice would be required in
the event that on remand the class members were held to be identifiable
through reasonable effort. The court stated:
On remand the Court may find that the names of certain class
members, because of their widespread dealings in odd-lots, may be
readily ascertainable. Arguably these class members may possess
enough of a stake in the proceedings to justify personal intervention. At this point the court will then have to consider once
again the question of publication. Under certain circumstances
published notice may amount to the "best notice practicable,"
particularly where requirement of a different form of notice would,
in effect, prevent potentially meritorious claims from being litigated. . . Nevertheless, if the court finds that a considerable
number of members of the class can be identified with reasonable
effort, and financial considerations prevent the plaintiff from
furnishing individual notice to these members, there may prove
to be no alternative other than the dismissal of the class suit. 65
This passage seems to indicate that the strict individual notice provision of Rule 23(c) (2) might be subject to a modification which
a literal reading of the Rule would not seem to permit; individual
notice might be required only with respect to those who, in addition
to being "readily ascertainable," also "possess enough of a stake in the
proceedings to justify personal intervention." The court implies that
the question of the type of notice required need not be decided until
the existence of class members with a considerable stake is shown.
63. Eisen v. Carlisle & Jacquelin, 391 F.2d 555 (2d Cir. 1968).

supra and accompanying text and text accompanying note 67 infra.
64. 391 F.2d at 569.
65. Id. at 569-70 (emphasis added).

See notes 6-8
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The language of the Rule, however, indicates that individual notice
should be given "to all members who can be identified through reasonable effort."6 6 The Rule expresses no qualification resting on the size
of one's claim. The Eisen court also noted that the Supreme Court
cases which have rejected the sufficiency of published notice involved
representative plaintiffs who were all large, financially strong institutions, not small individual claimants. The requirement of individual
notice in Rule 23(c) (2) does not on its face appear to be restricted to
wealthy representatives.
If the Eisen case is not terminated by a settlement between the
parties, the courts of the Second Circuit will be forced to decide what
sort of notice must be given to reasonably identifiable class members.
On remand the defendants presented the plaintiffs with the names and,
presumably, the addresses, of approximately one million members of
the class, arguing that plaintiffs were obligated to send individual
notice to each member.67 Clearly plaintiffs in Eisen can no longer contend that the names of at least some absent members of the class are
not identifiable through reasonable effort. The names are available
without any effort.
The United States District Court for the District of Utah was
faced with a similar situation in Harris v. Jones,68 a case in which
the identities of absent class members were readily available. The
court required plaintiffs to comply with Rule 23(c) (2) by "giving
individual notice so far as practicable to each member of the alleged
class," 69 which consisted of 1,500 certificate holders whose names and
addresses were on file. If the identities of class members were readily
available, why then did the court add the qualification of "so far as
practicable"? Can Rule 23(c)(2) be read as requiring individual
notice only when practicable, even when identities are readily available?
Such an interpretation would be both permissible and advisable.
As indicated above, the Mullane case seems to require, at most,
only the best notice practicable under the circumstances. It was clearly
the intention of the drafters of the amended Rule 23 to expand the
operation of the class action device.7 0 It was also their obvious intention to pattern the notice provision of Section (c) (2) of the rule on
what they felt to be the requirements of due process embodied in the
Mullane case. 71 The Advisory Committee, however, was incorrect in
its view of Mullane. A literal reading of the Rule sets forth more
stringent notice requirements than does Mullane, and the expansion
of the operation of the class action device intended by the Advisory
Committee is hampered by the embodiment in the Rule of an erroneous
66.
67.
68.
69.
70.

FED. R. Civ. P. 23(c) (2) (emphasis added).
Pomerantz & Haudek, Class Actions, 2 REv. or SEc. REG. 937, 940 (1969).
41 F.R.D. 70 (D. Utah 1966).
Id. at 74 (emphasis added).
Dolgow v. Anderson, 43 F.R.D. 472, 497 (E.D.N.Y. 1968); Comment,

Adequate Representation, Notice and the New Class Action Rule: Effectuating
Remedies Provided by the Securities Laws, 116 U. PA. L. Rtv. 889, 916 (1968).

71. Eisen v. Carlisle & Jacquelin, 391 F.2d 555, 568 (2d Cir. 1968) ; see Advisory
Committee's Note, Proposed Amendments to Rules of Civil Procedure, 39 F.R.D. 69,

106-07 (1966).
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view of Mullane. In the type of case exemplified by Eisen, a case
significantly different from Mullane and perhaps a type not foreseen
by the Advisory Committee, it is unreasonable to apply a literal interpretation of Section (c) (2). Courts should not be obliged to apply a
literal interpretation where another is clearly called for. Since the
wording of Rule 23(c) (2) was intended to comply with the requirements of Mullane, the Rule should be construed to coincide with the
correct view of Mullane, that individual notice is required only when it
is practicable. Furthermore, since Mullane took into consideration the
plaintiff's facilities for giving notice and the financial burdens resulting
from the giving of notice, Rule 23 should also be construed to provide
for the consideration of financial resources and burdens in regard to
the issue of practicability in a (b) (3) action.
If the courts are reluctant to liberally construe subsection (c) (2),
then the wording of the Rule could be easily amended to express the
desired requirements and to promote the social benefits which the
amended Rule 23 was designed to accommodate. Such a revision could
read as follows:
(2) In any class action maintained under subdivision (b) (3),
the court shall direct to the members of the class the best notice
practicable under the circumstances, including individual notice
to all members who can be [identified] notified through reasonable effort.7 2
Such a change would retain individual notice, but would require it
only where practicable. The practicability of requiring individual
notice and the reasonableness of the effort necessary for such notice
would be determined by reference to all of the burdens of providing
notice, not merely the burden of identification.
WHO Is To

PROVIDE NOTICE?

Anderson73

Dolgow v.
has taken a novel approach to the requirements of notice in (b) (3) class actions. The remarkable feature of
this case, involving a plaintiff class, is that the court took the position
that, if notice were to be required, the defendant might be required
to provide it. 74 The court pointed out: "Subdivision (c) (2) does not
state that plaintiffs shall provide notice. Rather, it provides that notice
shall be given as 'the court directs.' "" The court justified requiring
the defendant to give notice to its shareholders on three grounds:
1. The fiduciary duty owed to purchasers of stock by the corporation and the selling directors, officers, and other insiders.
72. Brackets indicate deletions; italics denote additions.
73. 43 F.R.D. 472 (E.D.N.Y. 1968). See text accompanying note 9 supra.
74. See Developments in the Law - Multiparty Litigation in the Federal Courts,
71 HARV. L. Rzv. 874, 938 (1958).
75. 43 F.R.D. at 498. The court stated: "First, Monsanto [the defendant corporation] might be required to notify those members of the classes who are still
Monsanto shareholders. Second, the remaining members could be notified by publication. The cost of publishing might be borne by the court or by the parties as directed
by the court." Id.
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2. The interest of defendants in a res judicata decree.
3.

The defendant's ability to bear the expense of notice.7 6

The court supported its suggestion that the defendant could be required to bear the expense of notice by well-reasoned arguments,
including the very practical consideration that "[t]he mechanics for
addressing and mailing by the corporation are normally readily at
hand and all that would be required would be an additional enclosure
in the next communication to shareholders."77 The court also drew
support from the analogous case of a stockholders' derivative suit where
the corporation is required to give notice during the course of litigation.
The Dolgow court, however, added a qualification to its suggestion
of what it might require of a defendant in regard to notice. The court
hinted strongly that all three of the factors cited in support of its
holding must be present in order to require notice by the defendant
and that such notice could be required only when a prima facie case
of breach of fiduciary duty is established." s Thus, the suggestion that
a defendant might be required to furnish notice to the plaintiff class
may be limited to situations in which all three justifications for the
requirement can be found in the case at bar. Obviously, unless the
defendant is a corporation and the plaintiff class members are its
shareholders, the fiduciary duty will not exist. Even where such a
fiduciary duty might be found, it might be prohibitively expensive for
a plaintiff representative to attempt to establish a prima facie case of
breach of fiduciary duty without the aid of intervenors who would be
attracted by notice.
The second justification offered by the court for imposing the
notice burden on the defendant is also likely to be nonexistent in an
actual case. The "benefit" to the defendant of having all class members
bound to a judgment is likely to be no benefit at all. For example,
in the (b) (3) class action a settlement or judgment "favorable" to
defendant will undoubtedly cost him a considerable amount of money.
But if the class action were not brought initially, or if it were dismissed
as a class action, it is unlikely that the defendant would be plagued
by a multiplicity of individual suits. Most of the members of the plaintiff class, unaware of their causes of action and having only negligible
claims, would probably not have brought suit at all. Those few individual suits which might have arisen could probably have been dispatched cheaply and easily by a powerful defendant through delaying
tactics or settlement. It is likely that the costs of opposing or settling
these individual suits would be negligible compared to the costs of
opposing or settling a powerful class suit, strengthened by intervenors
notified by defendant. Why else do defendants urge dismissal of plaintiff suits as class suits on grounds of inadequate representation or
76. Id. at 498-99.
77. Id. at 500.
78. The court stated: "When [the fiduciary duty is] considered in conjunction
with the additional two factors .... we do not think it would always be unreasonable
to require a corporation to provide notice once a prima facie case of breach of a
fiduciary duty has been established." Id. at 499.
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inadequate notice? Certainly not out of sympathy for absent class
members. After a settlement or favorable judgment in a class suit,
a defendant might still be subjected to suit by individuals or classes of
claimants with significant interests who might succeed in overcoming
a res judicata defense on the grounds of inadequate representation and
denial of due process. 7 9 Moreover, if the defendant has provided notice
to the plaintiff class, yet won on the merits, his recovery of the cost
of notice from the named plaintiffs would probably be impossible, since
if the named plaintiffs had been financially strong he probably would
not have been required to furnish notice in the first place. Indeed, the
unfairness in subjecting a defendant, whose liability has not yet been
established, to the burden of giving notice to protect plaintiffs from
abuses and inadequacies of their own representatives, might be such a
"benefit" as to constitute a denial of due process! The United States
District Court for the Eastern District of Pennsylvania took the position in School District of Philadelphiav. Harper & Row Publishers,
Inc.," ° that the court itself has the burden of providing notice. In light
of the fact that the Harper court dismissed the action partly because
the task of giving notice would be an onerous burden on the court,
this does not seem to be a viable solution; it was rejected by the Court
of Appeals for the Second Circuit in Eisen."l
The idea of requiring defendants to pay for initial notice to plaintiff class members is fraught with problems, but it is too new and
untried an idea to be dismissed out of hand. It might prove to be fair
and reasonable in a particular case, and it may furnish the means of efficiently utilizing the (b) (3) class action device in the face of prohibitive
notice expense. The most reasonable solution, however, to the problem
of the large (b) (3) class action appears to be the liberalization of the
notice requirements of Rule 23(c) (2). Such a liberalization, permitted by due process, is demanded by the strong policy consideration
of furnishing a mechanism to redress wrongs made profitable by our
complex modern society.
If initial notice is given by some means short of individual written
notice, however, there will undoubtedly be a considerable number of
members of a large class who are not in fact informed of the pendency
of litigation in their behalf. Though the suit in which the class interests are being litigated might result in recovery, that recovery will
be of little benefit to the uninformed absentee if he is not afforded a
means of actually collecting his own damages. Apparently, in some
cases, where damages are easily ascertainable, the proceeds of recovery
may be simply sent to absent class members, and no requirement for
notice to come into court to establish damages need arise. 2 In a case,
however, in which common issues of liability have been decided in
79. In Philadelphia Electric Co. v. Anaconda American Brass Co., 43 F.R.D. 452,
459 (E.D. Pa. 1968), the court warns of a new type of "one-way intervention."
80. 267 F. Supp. 1001 (E.D. Pa. 1967).
81. 391 F.2d at 568 n.23.
82. Cf. Illinois Bell Telephone Co. v. Slattery, 102 F.2d 58 (7th Cir.), cert.
denied, 307 U.S. 648 (1939).
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favor of the plaintiff class, but in which individual damages must still
be litigated, the problem of notice again arises.
There has been a reluctance by some courts to allow class actions
to proceed where it is possible that the costs of distribution of damages
in the event of recovery might significantly dissipate the amount
recovered.8 3 An argument has even been raised that, since all class
members who wish to recover must eventually be informed in order to
come into court to establish and collect damages, they should be informed in the initial proceedings of the case if the case is to proceed
as a class action.84 These views are mistaken. After liability has been
established, there seems to be no reason why defendants cannot be
ordered to give actual written notice to known plaintiff class members
and perhaps also thorough notice by publication to unknown class
members."' Such a rule would apply in a court approved settlement
as well. Costs of litigation, though considerable, are traditionally imposed upon the losing party. Moreover, considerations of unfairness
that arise where a requirement of notice is placed upon a perhaps
blameless defendant before liability is established are absent where a
consideration of the merits of the case reveals that the defendant has
acted unlawfully to the injury of many.
CONCLUSION

It is submitted, then, that the notice provisions of Rule 23 should
be interpreted liberally to permit large (b) (3) class actions to proceed
in spite of the small individual claims of the representative parties.
Such a liberal interpretation appears to be permitted by due process
and will promote a worthwhile social end. While it is true that as a
litigation procedure becomes more permissive the prosecution of strike
suits becomes less difficult,"' the social desirability of providing a
readily accessible avenue for the prosecution of genuine representative suits far outweighs the possible danger of an increased number of
strike suits. Techniques can be devised, and Rule 23 embodies some of
them, to prevent the successful strike suit without also precluding the
compensation of genuine injuries. Neither as an advanced economy
nor as a civilized nation can we permit the small investor and other
small aggrieved parties to become just so much grist for the mill.
83. See, e.g., Eisen v. Carlisle & Jacquelin, 391 F.2d 555, 567 (2d Cir. 1968).
84. See Z. CHAVEE, JR., SOMS PROBLEMS op EQUITY 286-87 (1950).
85.

Such a procedure is apparently authorized by Rule 23(d) (2) :

(d) Orders in Conduct of Actions. In the conduct of actions to which this rule
applies, the court may make appropriate orders:
"(2) requiring, for the protection of the members of the class or otherwise for the
fair conduct of the action, that notice be given in such manner as the court may
direct to some or all of the members of any step in the action, or of the proposed
extent of the judgment, or of the opportunity of members to signify whether they
consider the representation fair and adequate, to intervene and present claims or
defenses, or otherwise to come into the action ...
86. See Comment, Recovery of Damages in Class Actions, 32 U. CHI. L. Rev.
768, 782 (1965); Comment, Adequate Representation, Notice and the New Class
Action Rule: Effectuating Remedies Provided by the Securities Laws, 116 U. PA.
L. Rv.889, 919 n.163 (1968).

