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A robust, effective, and efficient bankruptcy system rebuilds companies, preserves jobs, and facilitates
economic growth with dynamic financial markets and lower costs of capital. For more than 35 years,
the U.S. Bankruptcy Code has served these purposes, and its innovative debtor in possession chapter
11 process, which allows a company to manage and direct its reorganization efforts, is emulated
around the globe. As with any law or regulation, however, periodic review of U.S. bankruptcy laws
is necessary to ensure their continued efficacy and relevance.

Whether by design or chance, efforts to review and assess U.S. business reorganization laws are
undertaken approximately every 40 years. Such efforts have led to federal legislation effecting
meaningful revisions to business reorganization laws in 1898, 1938, and 1978. It may be that
four decades is the maximum amount of time that any financially driven regulation can remain
relevant. Markets and financial products, as well as industry itself, often evolve far more quickly
than the regulations intended to govern them. It may be that significant economic crises tend to
occur cyclically and encourage reevaluation of the federal bankruptcy laws. Regardless, the general
consensus among restructuring professionals is that the time has come once again to evaluate
U.S. business reorganization laws. Accordingly, the American Bankruptcy Institute (the “ABI”)
established the Commission to Study the Reform of Chapter 11 (the “Commission”) for this precise
purpose.

The Commissioners are among the most prominent insolvency and restructuring practitioners in
the United States, who have represented debtors, creditors, and other stakeholders, such as private
equity investors, in the largest and most significant cases in U.S. history. The Commissioners included
the Chair and former Chair of the influential National Bankruptcy Conference, the immediate
past Chair and former President of the prestigious American College of Bankruptcy, two past
Chairs of the New York City Bar Committee on Bankruptcy and Reorganization, the former Chief
Restructuring Officer of the United States Treasury, a past Chair of the Turnaround Management
Association, three prominent turnaround consultants, a past member of the National Bankruptcy
Review Commission, a former Chief Bankruptcy Judge of the Southern District of New York, the two
principal draftsmen of the 1978 Bankruptcy Code, several past members of the Advisory Committee
on Bankruptcy Rules of the Judicial Conference of the United States, the current President of INSOL
International, the Director of the Executive Office for U.S. Trustees in the Department of Justice,' five
past Presidents of the American Bankruptcy Institute, and nine current and former global heads of
the bankruptcy departments at major U.S. law firms. The Commissioners and their full professional
biographies, as well as that of the Reporter, are attached collectively at Appendix A.

In assembling those who would serve as Commissioners and as members of the topical advisory
committees, special attention was paid to the fact that although large cases capture headlines,
the overwhelming number of business bankruptcies are by small and medium-sized enterprises.
Professionals with unique experiences in these kinds of cases lent their special expertise to the
Commission process. As a result, the Report includes, among others, recommendations focused
on small and medium-sized enterprises that will materially improve the Bankruptcy Code for
stakeholders in this broad market.

1  As a nonvoting member, Director Cliff White took no position on legislative proposals. Mr. White provided institutional
perspectives and technical assistance on issues considered by the Commission.
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The Commission adopted a holistic and inclusive approach to its study and was guided by its mission
statement, which reads:

In light of the expansion of the use of secured credit, the growth of distressed-debt
markets and other externalities that have affected the effectiveness of the current
Bankruptcy Code, the Commission will study and propose reforms to Chapter 11
and related statutory provisions that will better balance the goals of effectuating the
effective reorganization of business debtors — with the attendant preservation and
expansion of jobs — and the maximization and realization of asset values for all
creditors and stakeholders.

In furtherance of its mission statement, the Commission undertook an in-depth three-year study
process. The study focused exclusively on the resolution of financially distressed businesses under
chapter 11 of the Bankruptcy Code.* This Report explains the components of the Commission’s
study process, summarizes the results of the study, and presents the Commission’s resulting
recommendations for reform in a series of principles organized generally by issue and sequence in
the chapter 11 process.

Although the Commission designed its three-year process around concepts of inclusiveness, diversity
of thought, leadership, and transparency, the Commission, working with the Commission’s Reporter,
Professor Michelle M. Harner, University of Maryland Francis King Carey School of Law, maintained
exclusive control over the substance of the final Report. All decisions and recommendations set forth
in the Report were made solely by the Commissioners in accordance with the voting procedures
described herein. The Reporter worked closely with the Commissioners to draft the language of
the recommended principles and the supporting narrative for each of those principles. Although
the Reporter acted as the principal draftsperson of the Report, the Commissioners reviewed and
commented on various iterations of this Report to achieve this final product. The Commission
voted unanimously to adopt this Report on December 1, 2014. During the three-year study and
the drafting process, the Commission was assisted in its research by Leah Barteld Clague, Jennifer
Ivey-Crickenberger, and Sabina Jacobs, as well as each of the Commission’s advisory committees and
their respective reporters. The Commission appreciates the assistance of all of these individuals, and
acknowledges the substantial value added to this Report by the work of the advisory committees and
the international working group.’

2 The Commission did not address issues unique to the resolution of an individual debtor’s financial distress under chapter 11. For
a general discussion of these issues, see Section IX.C, Individual Chapter 11 Cases.

3 Additional information regarding the Commission’s research assistants and the empiricists who assisted with research
underlying the report are identified at Appendix B. Members of the advisory committees are listed at Appendix C, and members
of the international working group are listed below, infra note 53. In addition, this Report also benefited from datasets made
available to the Commission by New Generations, UCLA-LoPucki Bankruptcy Research Databases, and the Loan Syndications
and Trading Association.
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Chapter 11 works to rehabilitate companies, preserve jobs, and provide value to creditors only if
distressed companies and their stakeholders actually use the chapter 11 process to facilitate an in-
court or out-of-court resolution of the company’s financial distress.* Chapter 11 in turn needs to
offer tools to resolve a debtor’s financial distress in a cost-effective and efficient manner. To that end,
the recommended principles seek to, among other things:

 Reduce barriers to entry by providing debtors more flexibility in arranging debtor in
possession financing, clarifying lenders’ rights in the chapter 11 case, disclosing additional
information about the debtor to stakeholders, and providing a true breathing spell at the
beginning of the case during which the debtor and its stakeholders can assess the situation
and the restructuring alternatives;

o Facilitate more timely and efficient diligence, investigation, and resolution of disputed
matters through an estate neutral — i.e., an individual that may be appointed depending
on the particular needs of the debtor or its stakeholders to assist with certain aspects of the
chapter 11 case, as specified in the appointment order;

o Enhance the debtor’s restructuring options by eliminating the need for an accepting
impaired class of claims to cram down a chapter 11 plan and by formalizing a process
to permit the sale of all or substantially all of the debtor’s assets outside the plan process,
while strengthening the protection of creditors’ rights in such situations;

o Incorporate checks and balances on the rights and remedies of the debtor and of creditors,
including through valuation concepts that potentially enhance a debtor’s liquidity during
the case, permit secured creditors to realize the reorganization value of their collateral at
the end of the case, and provide value allocation to junior creditors when supported by the
reorganization value; and

o Create an alternative restructuring scheme for small and medium-sized enterprises that
would enable such enterprises to utilize chapter 11 and would enable the court to more
efficiently oversee the enterprise through a bankruptcy process that incentivizes all parties,
including enterprise founders and other equity security holders, to work collectively
toward a successful restructuring.

The Report organizes the recommended principles based on the key stages of a chapter 11 case:
Commencing the Case; Administering the Case; and Exiting the Case. In addition, the Report
proposes a set of principles for Small and Medium-Sized Enterprises. Finally, the Report includes
a section on issues related to chapter 11 cases, but not directly tied to the Commission’s mission
statement or addressed by this Report. This final section discusses, among other things, issues
relating to venue and jurisdiction in chapter 11 cases.

4 The utility of the chapter 11 process is important not only for companies that file chapter 11 cases, but also for companies trying
to achieve an out-of-court resolution. Distressed companies and their stakeholders frequently consider the federal bankruptcy
alternative in deciding whether to pursue or ultimately agree to an out-of-court restructuring plan.
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Congress historically has turned to U.S. bankruptcy laws to help stabilize the economy in times
of crisis and, beginning in 1867, to provide both individuals and corporations a single forum to
address multiple creditor claims.® Although the law has evolved significantly since the late 1800s, the
law remains focused on strengthening the economy and society more generally and, in the process,
instilling confidence in businesses and markets. These objectives require a delicate balance that
encourages appropriate growth and innovation in business, but provides sufficient protection and
certainty to creditors.® Chapter 11 of title 11 of the U.S. Code (the “Bankruptcy Code”) can achieve
this balance for U.S. companies and markets. This section reviews the historical development of the
Bankruptcy Code, explains why it is important and necessary to consider reforms to the Bankruptcy
Code at this point in time, and details the Commission’s study process that generated this Report
and Recommendations.

A\. Brief History of U.S. Business Reorganization Laws

The United States has one of the strongest and most well developed business reorganization schemes
in the world.” This business reorganization scheme has a rich history, stemming in large part from
the railroad failures of the late 19th century.® The Bankruptcy Acts of 1867 and 1898 introduced the
basic conceptual underpinnings of modern bankruptcy law, including business bankruptcy.” These
laws, particularly the 1898 Bankruptcy Act, were grounded in a “rescue and rehabilitate” policy
intended to allow the honest but unfortunate debtor, including the business debtor, to obtain a
fresh start and a second chance at becoming a productive, contributing member of society.”® As
with all U.S. bankruptcy laws, the 1898 Bankruptcy Act sought to balance the need of the debtor

5  See, e.g, Charles Jordan Tabb, The History of the Bankruptcy Laws in the United States, 3 Am. Bankr. Inst. L. Rev. 5, 18-23 (1995).
6  One commentator explained:

The current U.S. bankruptcy system grew directly out of the United States’ unique capitalist system, which rewards
entrepreneurialism as well as extensive consumer spending. It makes sense that a society in which dollars rule would
have a forgiving personal bankruptcy system in order to keep consumer spending high, and an equally forgiving
business reorganization system to encourage risk taking and economic growth. Both systems are part of a larger
scheme to keep economic players alive and active in the game of capitalism. U.S. bankruptcy systems are among the
country’s few social programs and they address many of society’s ills. Thus, they are broad and form an integral part
of the social system from which they sprung.

Nathalie Martin, The Role of History and Culture in Developing Bankruptcy and Insolvency Systems: The Perils of Legal
Transplantation, 28 B.C. Int'l & Comp. L. Rev. 1, 3 (2005). See also Viral V. Acharya et al., Creditors Rights and Corporate Risk-
Taking, 102 J. Fin. Econ. 150, 150-66 (Oct. 2011) (“In cross-country analysis, we find that stronger creditor rights induce greater
propensity of firms to engage in diversifying acquisitions that are value-reducing, to acquire targets whose assets have high
recovery value in default, and to lower cash-flow risk. Also, corporate leverage declines when creditor rights are stronger.”).

7 See, e.g., Martin, supra note 6, at 4 (“[M]any countries have attempted to create a reorganization scheme for failing enterprises
like Chapter 11 of the U.S. Bankruptcy Code (Chapter 11), in which existing management stays in place and manages the
reorganizing company. These systems are perhaps the most common U.S. legal exports today.”) (citations omitted).

8  Harvey R. Miller & Shai Y. Waisman, Does Chapter 11 Reorganization Remain a Viable Option for Distress Businesses for the
Twenty-First Century?, 78 Am. Bankr. L.J. 153, 160 (2004) (“The foundation of United States reorganization law is the equity
receivership, also known as the federal consent receivership, that was fashioned in the late nineteenth century to resolve the
financial distress and failures that permeated the railroad industry after the Civil War?).

9  For general discussions of the historical development of federal bankruptcy law, see, e.g., David A. Skeel, Jr., Debt’s Dominion
56-60 (2001) (explaining equity receivership process); Charles Jordan Tabb, The History of the Bankruptcy Laws in the United
States, 3 Am. Bankr. Inst. L. Rev. 5, 21-23 (1995) (same). See also Charles Warren, Bankruptcy in United States History (1935);
Donald R. Korobkin, Rehabilitating Values: A Jurisprudence of Bankruptcy, 91 Colum. L. Rev. 717, 747-49 (1991); Stephen J.
Lubben, A New Understanding of the Bankruptcy Clause, 64 Case W. Res. L. Rev. 319 (2014).

10  See Jason J. Kilborn, Bankruptcy Law, in Governing America: Major Decisions of Federal, State, and Local Governments from
1789 to the Present 41-49 (Paul J. Quirk & William Cunion eds., 2011) (“With the rise of private business corporations in the
mid- to late-1800s, the rescue- and rehabilitation-oriented bankruptcy policy was extended to the ‘big business’ context.”). The
1898 Bankruptcy Act initially permitted “[cJompositions in lieu of liquidations,” and then subsequent amendments, described
below, enlarged rehabilitation alternatives for businesses. See Tabb, supra note 9, at 26-30.
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to rehabilitate and the rights of creditors to recoveries. The basic notion that a business generally
is more valuable to creditors and society as a whole if it rehabilitates rather than liquidates also
emerged during this period."

Bankruptcy law progressed in response to, among other things, the Great Depression of the 1930s,'
and a more formalized process evolved that allowed distressed companies to remain in business
while restructuring their obligations.”* These developments produced Sections 77 and 77B of the
Bankruptcy Act'* and then the Bankruptcy Code’s immediate predecessor, the Chandler Act,' which
added three new chapters for reorganizing ongoing businesses (Chapters X and XI concentrated on
businesses, and Chapter XII addressed real estate organizations).' Each iteration of the law focused
on strengthening business reorganizations and seeking an appropriate balance between the rights
and obligations of the debtor and its stakeholders.

Under Chapter X of the Chandler Act, a trustee was appointed to replace the debtor’s management,
and the Securities and Exchange Commission had a formal oversight role in the reorganization
process.'” The large public companies subject to Chapter X did not embrace these two requirements.'®
They worked to avoid a bankruptcy filing — even when arguably necessary or prudent under the
circumstances — or tried to come within the provisions of Chapter XI of the Chandler Act.”
Chapter XI was intended for smaller, nonpublic companies and only addressed unsecured debt in
the debtor’s capital structure. Nevertheless, companies generally preferred this chapter because it

11  See, e.g., Charles J. Tabb, The Future of Chapter 11,44 S.C. L. Rev. 791, 803 (1993) (“This idea that the preservation of a business
as a going concern is better for everyone — creditors, stockholders, bondholders, employees, and the public generally — is
not a new one. It has been around for at least a century, really ever since the Industrial Revolution reached full flower”). James
Madison was a proponent of early recognition of bankruptcy laws, “[t]he power of establishing uniform laws of bankruptcy is so
intimately connected with the regulation of commerce, and will prevent so many frauds where the parties or their property may
lie or be removed into different states, that the expediency of it seems not likely to be drawn into question” Miller & Waisman,
Does Chapter 11 Reorganization Remain a Viable Option for Distress Businesses for the Twenty-First Century?, supra note 8, at 159
& n. 4 (quoting The Federalist No. 42, at 271 (James Madison) (Clinton Rossiter ed., 1961)).

12 See, e.g., Tabb, supra note 9, at 22.

13 “One of the primary purposes of the Bankruptcy Act is to ‘relieve the honest debtor from the weight of oppressive indebtedness,
and permit him to start afresh free from the obligations and responsibilities consequent upon business misfortunes” Local Loan
Co. v. Hunt, 292 U.S. 234, 244 (1934). See also David S. Kennedy & R. Spencer Clift III, An Historical Analysis of Insolvency Laws
and Their Impact on the Role, Power, and Jurisdiction of Today’s United States Bankruptcy Court and Its Judicial Officers, 9 Norton
J. Bankr. L. & Prac. 165, 176 (2000) (“The Chandler Act was the Congressional response to the depression and was modeled
after the emergency legislation of the early 1930’. Since 1938, there has existed in America a Congressional policy favoring
reorganization over liquidation, where possible””).

14 Sections 77 and 77B of the 1898 Bankruptcy Act adopted various features of the equity receivership model of reorganization
historically used for railroads and applied those features to railroads and other business entities. See, e.g., Skeel, supra note 9, at
54, 106; Bussel, infra note 17, at 1555-56.

15 “[The Chandler Act] was far-reaching in its scope and purpose. The Act comprised 15 chapters; the first seven chapters dealt with
the liquidation provisions substantially based upon the original 1898 Act while chapters eight through fifteen dealt primarily
with the rehabilitation of various classes of debtors.” Kennedy & Clift, supra note 13, at 176. For a detailed history and analysis of
the Chandler Act, see Vincent L. Leibell, Jr., The Chandler Act — Its Effect Upon the Law of Bankruptcy, 9 Fordham L. Rev. 380,
385-409 (1940).

16  See, e.g., Alexander L. Paskay & Frances Pilaro Wolstenholme, Chapter 11: A Growing Cash Cow Some Thoughts on How to Rein
in the System, 1 Am. Bankr. Inst. L. Rev. 331, 331 nn. 3 & 4 (briefly explaining Chapters X, XI, and XII).

17  See, e.g., SEC v. Am. Trailer Rentals Co., 379 U.S. 594, 603-06 (1965) (explaining development of the Chandler Act); Daniel J.
Bussel, Coalition-Building Through Bankruptcy Creditors’ Committees, 43 UCLA L. Rev. 1547, 1557-58 (1996) (explaining key
elements of Chapter X).

18 See Skeel, supra note 9, at 123-27 (explaining the general negative corporate reaction to Chapter X and noting that “[t]he
independent trustee requirement discouraged the managers of large firms from filing for bankruptcy if there was any way to
avoid it”).

19  See id. at 125-27. See also A. Mechele Dickerson, Privatizing Ethics in Corporate Reorganizations, 93 Minn. L. Rev. 875, 890
(2009) (“The harsh treatment managers received in Chapter X discouraged managers from using that Chapter and ultimately
caused Chapter XI to become the dominant reorganization vehicle for even large, publicly traded companies that ostensibly
should have filed under the trustee-controlled Chapter X”). See Harvey R. Miller, Bankruptcy and Reorganization Through the
Looking Glass of 50 Years (1960-2010), 19 Norton J. Bankr. L. & Prac. 3 Art. 1 (1993) for a brief comparison about the treatment
of debtors and their management under Chapter X versus Chapter XI). For example, one source suggests that only a minor
portion of business bankruptcies were in fact commenced through Chapter X (e.g., 0.6 percent of total filings in 1971). David T.
Stanley & Marjorie Girth, The Brookings Inst., Bankruptcy: Problems, Process, and Reform (1971).
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placed the reorganization largely in the hands of the debtor and its unsecured creditors’ committee
and was premised on the efforts of these parties to structure a negotiated resolution to the debtor’s
financial distress.® After almost 40 years of restructuring experience under Chapter X and Chapter
XI of the Chandler Act, policymakers and practitioners agreed that reform was needed.*'

Consequently, in 1970, Congress created the Commission on the Bankruptcy Laws of the United
States (the “Commission on Bankruptcy Laws”) to “study, analyze, evaluate and recommend
changes to the [1898] Act”* In 1973, the Commission on Bankruptcy Laws issued a report and a
draft of proposed bankruptcy legislation.” The National Conference of Bankruptcy Judges, excluded
from the Commission on Bankruptcy Laws, submitted a competing legislative proposal.** President
Carter ultimately signed into law the 1978 Bankruptcy Code, which combined various concepts
from both legislative proposals and merged Chapters X, XI, and XII of the 1898 Bankruptcy Act
into a single business reorganization chapter (the current chapter 11).* In passing the Bankruptcy
Code, Congress believed that “the purpose of a business reorganization case [under chapter 11] .
.. is to restructure a business’s finances so that it may continue to operate, provide its employees
with jobs, pay its creditors, and produce a return for its stockholders” with the understanding that
“reorganization, in its fundamental aspects, involves the thankless task of determining who should
share the losses incurred by an unsuccessful business and how the values of the estate should be

apportioned among creditors and stockholders.”*

After its enactment, Congress amended the Bankruptcy Code on a periodic and piecemeal
basis. In 1982, Congress broadened protections for the commodities and securities markets.”® In
1984, Congress clarified the jurisdiction of the bankruptcy courts, set the term and appointment
procedures of bankruptcy judges, and enacted specialized rules for the treatment of collective
bargaining agreements.*” In 1986, Congress created additional bankruptcy judgeships, expanded the
U.S. Trustee pilot program to a nationwide program,” and codified chapter 12 for family farmers.**
In 1988, Congress added protections for retirees and intellectual property licensees, and resolved
conflicts between bankruptcy law and state laws.*? In 1990, Congress added various provisions, such
as swap protections, making certain debts nondischargeable, and establishing bankruptcy appellate
panels.”” In 1992, Congress added more provisions related to, among others, judgeships and chapter

20 See Bussel, supra note 17, at 1557-58 (explaining key elements of Chapter XI).

21 Elizabeth Warren, Bankruptcy Policymaking in an Imperfect World, 92 Mich. L. Rev. 336, 371-73 (1993) (“One of the key reasons
for the adoption of the 1978 Code was the widespread perception that the old Code was unworkable.”).

22 Act of July 24, 1970 Establishing a Commission on the Bankruptcy Laws of the United States, Pub. L. No. 91-354, 84 Stat. 468
(1970). For further discussion about the Commission on Bankruptcy Laws and its composition, see Report of the Commission on
the Bankruptcy Laws of the United States, 29 Bus. Law. 75, 75-76 (1973).

23 Report of the Commission on the Bankruptcy Laws of the United States, H.R. Doc. No. 93-137 (1st Sess. 1973). See also Report,
supra note 22; Frank R. Kennedy, The Report of the Bankruptcy Commission: The First Five Chapters of the Proposed New
Bankruptcy Act, 49 Ind. L.J. 422 (1974).

24  See Kenneth N. Klee, Legislative History of the New Bankruptcy Law, 28 DePaul L. Rev. 941, 943-44 (1979).

25 See Tabb, supra note 9, at 35.

26 Harvey R. Miller & Shai Y. Waisman, Is Chapter 11 Bankrupt?, 47 B.C. L. Rev. 129, 181 (2005) (quoting H.R. Rep. No. 95-595, at
220 (1978), reprinted in 1978 U.S.C.C.A.N. 5963, 6179).

27 Id. (quoting S. Rep. No. 95-989, at 10 (1978), reprinted in U.S.C.C.A.N. 5787, 5796).

28 See 1 Norton Bankr. L. & Prac. 3d § 2:11.

29 Seeid. § 2:12.

30 The US. Trustee Program was piloted in certain judicial districts prior to the 1986 legislation. The 1986 legislation made the
program permanent nationwide, with the exception of North Carolina and Alabama. Bankruptcy cases in Alabama and North
Carolina are not under the jurisdiction of the U.S. Trustee, but rather are administrated by Bankruptcy Administrators in those
jurisdictions.

31 See 1 Norton Bankr. L. & Prac. 3d § 2:13.

32 Seeid. §2:14.

33 Seeid. §2:15.
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12.**In 1994, Congress again added various provisions, including changes in time limits, exemptions,
and criminal penalties.”

In 1994, Congress also created the National Bankruptcy Review Commission (the “NBRC”) to foster
a more systemic look at studying and reforming the Bankruptcy Code.** The NBRC issued its report
in 1997, and several of its recommendations were addressed to varying degrees in the amendments
to the Bankruptcy Code set forth in the Bankruptcy Abuse Prevention and Consumer Protection
Act of 2005 (the “BAPCPA Amendments”).”® BAPCPA implemented an extensive overhaul of both
the business and consumer provisions of the Bankruptcy Code.”

BAPCPA and the prior amendments affecting chapter 11 tried to address perceived deficiencies
in the Bankruptcy Code, but have in some respects altered the Bankruptcy Code’s original careful
balance between a debtor’s need to rehabilitate and its creditors’ rights to recoveries on their claims
against the debtor. In addition, the amendments have introduced perceived inequities among
different creditor constituencies. These factors, combined with the changing economic environment
and other externalities discussed below, have diluted the effectiveness of chapter 11 for many
companies and their stakeholders. Reminiscent of the time preceding the work of the Commission
on Bankruptcy Laws, companies once again are working to find alternatives to filing bankruptcy
cases, potentially at the expense of their creditors, shareholders, and employees.* Accordingly, after
more than 35 years of experience under chapter 11, many practitioners and commentators agree
that it is again time for reform.*

34 Seeid.§ 2:16.

35 Seeid.§ 2:17.

36 National Bankruptcy Review Comm’n Act, Pub. L. No. 103-394 §§ 601-702, 108 Stat. 4147 (codified at 11 U.S.C. § 101 (1994)).
For more information about the NBRC and its composition, see http://govinfo library.unt.edu/nbrc/index.html.

37 National Bankruptcy Review Commission Final Report: Bankruptcy: The Next Twenty Years, Oct. 20, 1997, available at http://
govinfo.library.unt.edu/nbrc/reporttitlepg.html [hereinafter NBRC Report].

38 See Susan Jensen, A Legislative History of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, 79 Am. Bankr.
L.J. 485, 48788 (2005).

39 Lubben, supra note 9, at 407-08.

40 A restructuring law that companies seek to avoid at all costs can exasperate companies’ financial distress and negatively impact
the overall economy. It can cause companies to increase leverage beyond sustainable levels in the hopes of buying time to find out-
of-court solutions. It can encourage companies to engage in speculative projects, undertake precipitous reductions in workforce,
and delay payments to vendors and suppliers who in turn may experience financial difficulties. This was the state of U.S. business
bankruptcy laws in 1978 when Congress enacted the Bankruptcy Code to overhaul Chapters X and XI of the 1898 Bankruptcy Act. It
is again the state of U.S. business bankruptcy laws, with companies — particularly small and medium-sized enterprises — avoiding
a chapter 11 filing whenever possible because of inefficiencies, uncertainty, and costs associated with the chapter 11 process. See,
e.g., infra note 60; Exploring Chapter 11 Reform: Corporate And Financial Institution Insolvencies; Treatment of Derivatives: Hearing
Before the Subcomm. on Regulatory Reform, Commercial and Antitrust Law of the H. Comm. on the Judiciary, 113th Cong. (Mar. 26,
2014) (written testimony of Professor Michelle M. Harner, Co-Director, Business Law Program, University of Maryland Francis
King Carey School of Law), at 2 & nn. 7-9 (noting that chapter 11 has become too expensive for businesses and causes companies to
close rather than timely file for bankruptcy, which has adverse consequences for the companies, their employees, and the economy)
(citations omitted), available at http://judiciary.house.gov/index.cfm/2014/3/hearing-exploring-chapter-11-reform-corporate-and-
financial-institution-insolvencies-treatment-of-derivatives.

41  See Richard Levin & Kenneth Klee, Rethinking Chapter 11, Int']l Insolvency Inst., Twelfth Annual Intl Insolvency Conf. (June
21-22, 2012), available at http://www.iiiglobal.org/component/jdownloads/finish/337/5966.html. See also Douglas G. Baird &
Robert K. Rasmussen, Chapter 11 at Twilight, 56 Stan. L. Rev. 673 (2003); Stephen J. Lubben, Some Realism About Reorganization:
Explaining the Failure of Chapter 11 Theory, 106 Dick. L. Rev. 267 (2001); Harvey R. Miller, Chapter 11 in Transition — From
Boom to Bust and into the Future, 81 Am. Bankr. L.J. 375 (2007); Miller & Waisman, Does Chapter 11 Reorganization Remain a
Viable Option for Distressed Businesses for the Twenty-First Century?, supra note 8; Miller & Waisman, Is Chapter 11 Bankrupt?,
supra note 26; James H. M. Sprayregen et al., Chapter 11: Not Perfect, but Better than the Alternative, Am. Bankr. Inst. J., Oct.
2005, at 1; Written Statement of Bettina M. Whyte: ASM Field Hearing Before the ABI Commni’n to Study the Reform of Chapter 11
(Apr. 19, 2012) (providing an intriguing narrative story of how times have changed and the Bankruptcy Code has not), available
at Commission website, infra note 55.
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B. The Need for Reform

Chapter 11 of the Bankruptcy Code has served us well for many years. Nevertheless, today’s financial
markets, credit and derivative products, and corporate structures are very different than those
existing in 1978 when Congress enacted the Bankruptcy Code. Companies’ capital structures are
more complex and rely more heavily on leverage, which is secured under state enactments of the
Uniform Commercial Code that encumber vastly more assets than in 1978;* their asset values are
driven less by hard assets (e.g., real estate and machinery) and more by services, contracts, intellectual
property, and other intangible assets; and both their internal business structures (e.g., their affiliates
and partners) and external business models are increasingly multinational. In addition, claims
trading and derivative products have changed the composition of creditor classes. Although these
developments are not unwelcome or unhealthy, the Bankruptcy Code was not originally designed to
rehabilitate companies efficaciously in this complex environment.*

Moreover, anecdotal evidence suggests that chapter 11 has become too expensive (particularly for
small and medium-sized enterprises) and is no longer capable of achieving certain policy objectives
such as stimulating economic growth, preserving jobs and tax bases at both the state and federal
level, or helping to rehabilitate viable companies that cannot afford a chapter 11 reorganization.*
Some professionals suggest that more companies are liquidating or simply closing their doors
without trying to rehabilitate under the federal bankruptcy laws.* Commentators and professionals
also suggest that companies are waiting too long to invoke the federal bankruptcy laws, which limits
companies’ restructuring alternatives and may lead to premature sales or liquidations.*

42 See, e.g., Mark Jenkins & David C. Smith, Creditor Conflict and the Efficiency of Corporate Reorganization, (paper presented at
April 2014 symposium) (draft on file with Commission) (“Secured debt represented less than 45 percent of the debt of Moody’s-
rated firms filing for bankruptcy in 1991; by 2012, secured debt accounted for more than 70 percent of the debt of Moody’s-
rated bankruptcy filers”), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2444700. For a discussion of the
amendments to the Uniform Commercial Code and their potential impact on secured creditors’ collateral packages, see Section
VI.C.4, Section 552(b) and Equities of the Case.

43 See, e.g., Ralph Brubaker, The Post-RadLAX Ghosts of Pacific Lumber and Philly News (Part 1I): Limiting Credit Bidding, Bankr.
L. Letter, July 2014, at 4 (“Two monumental developments in Chapter 11 practice that the Code drafters likely did not anticipate,
though, have skewed negotiations over allocation of reorganization surplus decisively in favor of senior secured creditors, in a
manner that the Code drafters also likely did not anticipate. The first is the ascendancy of secured credit in Chapter 11 debtors’
capital structures, such that it is now common that a dominant secured lender has blanket liens on substantially all of the debtor’s
assets securing debts vastly exceeding the value of the debtor’s business and assets. The second, related phenomenon is the rise of
‘relatively expeditious going-concern sales of the debtor’s business and assets to a third-party purchaser’ as a prominent means
of realizing the debtor’s going-concern value in Chapter 11) (citations omitted).

44  See, e.g., Oral Testimony of Joseph McNamara: NACM Field Hearing Before the ABI Commn to Study the Reform of Chapter
11 (May 21, 2013) (“In my experience, over the last half decade, companies have had a harder and harder time successtully
reorganizing their debt and using the chapter 11 process, and thus are more prone to either fold their reorganization procedure
into a liquidation or successfully exit and then re-enter bankruptcy a few short years later”), available at Commission website,
infra note 55. See also Stephen J. Lubben, What We “Know” About Chapter 11 Cost is Wrong, 17 Fordham J. Corp. & Fin. L. 1 (2012)
(reviewing literature and presenting empirical data to contradict common perceptions of bankruptcy costs); Written Statement
of John Haggerty, Argus Management Corp.: ASM Field Hearing Before the ABI Commin to Study the Reform of Chapter 11 (Apr.
19, 2013) (describing an increase in the use of nonbankruptcy alternatives, including increased unsupervised winddowns, as a
result of the costs and loss of control associated with chapter 11), available at Commission website, infra note 55; Oral Testimony
of John Haggerty, Argus Management Corp.: ASM Field Hearing Before the ABI Commn to Study the Reform of Chapter 11, at 36
(Apr. 19, 2013) (ASM Transcript) (describing how the DIP budget for professionals’ fees has ballooned and noting that such
costs keep small businesses out of chapter 11), available at Commission website, infra note 55.

45  See, e.g.,, Douglas G. Baird & Robert K. Rasmussen, The End of Bankruptcy, 55 Stan. L. Rev. 751, 777-85 (2002) (discussing
decrease in traditional stand-alone reorganizations). See also Oral Testimony of Dan Dooley: ASM Field Hearing Before the
ABI Commn to Study the Reform of Chapter 11, at 37 (Apr. 19, 2013) (ASM Transcript) (describing increased use of state and
local receiverships and ABCs in lieu of chapter 11 or chapter 7 because of the reduced costs and reduced delay), available at
Commission website, infm note 55.

46 See, e.g, Michelle M. Harner & Jamie Marincic Griffin, Facilitating Successful Failures, 66 Fla. L. Rev. 205 (2014) (analyzing
literature and presenting results of empirical survey on, among other things, timing of bankruptcy filings). See generally infra
note 66 and accompanying text (generally discussing limitations of chapter 11 empirical studies).
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Not all commentators agree that significant reform to chapter 11 is necessary. Some suggest that any
changes could have unintended consequences or negatively impact credit markets. Others simply
suggest that the system continues to work well enough.*’

These issues are at the heart of the Commission’s study. As explained below, the Commission’s process
was designed to explore the new environment in which financially distressed companies operate and
to determine what aspects of the current system are — and are not — working as well as possible.

C. The Commission’s Study

The Commission has undertaken a methodical study of chapter 11 of the Bankruptcy Code. Over
250 corporate insolvency professionals (including the Commissioners, committee members, and
hearing witnesses) participated in this study. The Commission has strived to include all perspectives,
ideologies, and geographic and industry segments.

Notably, the Commission’s process resembles that of the 1970 Commission on Bankruptcy Laws and,
more recently, the 1994 NBRC in several respects. For example, the Commission used an advisory
committee structure, described below, similar to the eight-topic committee structure invoked by the
NBRC.* Similar to the NBRC, the Commissioners retained authority for addressing and deciding
each issue.”” Moreover, each of the field hearings hosted by the Commission and described below
was open to the public, and the transcripts (and, in many cases, video recordings) are posted on
the Commission’s website at www.commission.abi.org (the “Commission website”). In addition,
similar to the process followed by the NBRC, the Commissioners appeared at restructuring events
throughout the country to discuss and publicize the Commission’s work and to solicit feedback from
affected constituents.”

The Commission has met on a regular basis since January 2012. During these meetings, the
Commission has, among other things, discussed issues perceived as potential problems in chapter
11, reviewed recent developments in the case law and practice norms, and developed an effective
process for identifying, researching, and analyzing chapter 11 as a whole. As explained below,
the Commission used its advisory committees and numerous public field hearings to amass the
information and research it required to critically analyze chapter 11 and consider any reform
measures.

The Advisory Committees. To launch its study, the Commission identified 13 broad study topics to
facilitate a detailed analysis of the various components of chapter 11. These study topics are: (1)
administrative claims and other pressures on liquidity; (2) avoiding powers (e.g., preferences and
fraudulent conveyances); (3) bankruptcy-remote and bankruptcy-proof entities; (4) distributional
issues under plans; (5) executory contracts and unexpired leases; (6) financial contracts, derivatives,

47  See, e.g., Stuart C. Gilson, Coming Through a Crisis: How Chapter 11 and the Debt Restructuring Industry Are Helping to Revive
the U.S. Economy, 24 ]. Applied Corp. Fin. 23 (2012).

48 See NBRC Report, supra note 37, at 60-61.

49 Seeid. at 61.

50 Seeid. at 63.
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and safe harbors; (7) financing issues; (8) governance and supervision of cases; (9) labor and benefits
issues; (10) multiple entities and corporate groups; (11) procedural and structural issues under
plans; (12) role of valuation; and (13) asset sales in chapter 11.°! The Commission then enlisted the
volunteer service of more than 150 of the insolvency professions expert judges, lawyers, financial
advisors, academics, and consultants to serve on advisory committees for each of these study topics.*

In forming the advisory committees, the Commission carefully vetted individuals who were
qualified to address particular issues within any given advisory committee’s charge. This vetting
process considered not only the individual’'s knowledge and expertise in the area, but also whether
the individual would be likely to add a particular perspective on the issues while still considering the
overall integrity of the bankruptcy system. As such, each advisory committee received input from
the perspective of the various chapter 11 constituents — e.g., lenders, trade creditors, landlords,
employees, etc. — on each of the issues they addressed and presented to the Commission. The
diverse perspectives of the Commissioners and of the advisory committees added substantial value
to the Commission’s deliberations and decisions and the proposals encompassed in this Report.

The advisory committees began their work in April 2012. The Commission provided each advisory
committee with a preliminary assessment containing initial study questions for its general topic area.
Each advisory committee devoted significant time to researching and evaluating the study questions.
The advisory committees met either in-person or telephonically on a frequent basis to review their
research and debate the issues. The advisory committees engaged in this work for approximately 18
months before submitting research reports on most topics to the Commission in December 2013.

The Commission then held a three-day retreat in February 2014 to meet with each advisory
committee and discuss the research reports. At the retreat, the advisory committees presented their
reports and highlighted complex and nuanced issues for the Commission, and the Commissioners
actively engaged in a direct dialogue with advisory committee members. The Commission also used
the forum to begin integrating the study topics and reconciling overlapping issues. The retreat and
the work of the advisory committees leading up to the retreat sessions were informative and very
helpful to the Commission in this process. Since then, the Commission has reviewed the entire body
of work produced by the advisory committees and conducted follow-up research and analysis on a
variety of issues.

The Commission also formed an international working group consisting of leading practitioners and
academics from 13 different countries.”® The working group has studied targeted questions posed

51 The Commission deferred the work of the advisory committee on multiple entities and corporate groups; in the end, many
of the study questions initially assigned to that committee overlapped with and were addressed by other committees or the
Commission as a whole.

52 As noted above, supra note 3, the names and affiliations of members of the advisory committees are listed at Appendix C. In
addition, several of the advisory committees identified, and the Commission appointed, research fellows to provide research and
other support for the work of those advisory committees. The Commission is grateful for the service and contributions of the
advisory committee research fellows.

53 Members of the international working group are: Dr. A. Klauser and L. Weber, from Austria; S. Atkins and Professor R. Mason,
from Australia; Professor M. Vanmeenen and N. Wouters, from Belgium; S. Golick, from Canada; J-L. Vallens, M. André and
R. Dammann, from France; Professor R. Bork, Professor S. Madaus and A. Tashiro, from Germany; Professor S. Bariatti and G.
Corno, from Italy; H. Sakai, from Japan; Professor PM. Veder and R.J. van Galen, from the Netherlands; Professor Wang Weigo
and Professor Li Shuguang, from the People’s Republic of China; Professor F. Garcimartin and A. Nuiiez-Lagos, from Spain;
Professor A. Boraine and A. Harris, from South Africa; Professor L.E. Fletcher, I. Williams, S. Bewick and R. Heis, from England
and Wales; and G. Stewart and M. Robinson from INSOL International, and Professor B. Wessels and R.]. de Weijs, from the
Netherlands as organizing members. Further contributions were made by E. Dellit, L. Farley, T. Hamilton, L. McCarthy and D.
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by the Commission and the advisory committees to provide a comparative analysis of the relevant
issues. These questions generally involved the following broader topics: (i) the use of surcharges
in sales; (ii) the treatment of intellectual property licenses in insolvency; (iii) financing options
for insolvent companies; (iv) the role of administrators and monitors; (v) plan issues (presenting,
voting, plans variations, and allocation rules); (vi) creditors’ or stakeholders’ committees; and (vii)
claims trading.

The Field Hearings. The Commission held its first public hearing in April 2012 at the U.S. House of
Representatives Committee on the Judiciary in the Rayburn House Office Building in Washington,
D.C. Since that time, the Commission has held 16 public field hearings in 11 different cities: Boston,
Las Vegas, Chicago, New York, Phoenix, San Diego, Tucson, Philadelphia, Austin, Atlanta, and
Washington, D.C. Collectively, almost 90 individuals testified at these hearings.”* The testimony at
each of these hearings was substantively rich and diverse. The hearings covered a variety of topics,
including chapter 11 financing, general administrative and plan issues, governance, labor and
benefits issues, priorities, sales, safe harbors, small and medium-sized enterprise cases, valuation,
professionals’ fees, executory contracts (including commercial leases and intellectual property
licenses), trade creditor issues, and reform of avoiding powers. Transcripts and videos of the
hearings, and the related witness statements, are available at the Commission website.”> A summary
of the hearing topics is attached at Appendix E.

Several common themes emerged from the field hearings. First, many witnesses acknowledged that
chapter 11 cases have changed over time.*® These changes include: (1) a perceived increase in the
number and speed of asset sales under section 363 of the Bankruptcy Code;” (2) a perceived decrease
in stand-alone reorganizations; (3) a perceived decrease in recoveries to unsecured creditors;*® and
(4) a perceived increase in the costs associated with chapter 11.* Second, the witnesses who testified
on issues relating to small and medium-sized enterprises generally opined that chapter 11 no longer

Elliott (Australia), C. Fell, M. Rochkin, S. Obal and Professor J. Sarra (Canada), L. Valentovish (Japan), L. Harms (South Africa)
and C. E. Poolis (England).

54 The names and affiliations of these witnesses are listed at Appendix D.

55  All testimony and statements related to the Commission’s study from 2012 through 2014 that are cited in the Report are available
at the Commission website at www.commission.abi.org [hereinafter Commission website].

56 See Oral Testimony of Bryan Marsal: NCBJ Field Hearing Before the ABI Commn to Study the Reform of Chapter 11, at 15-19
(Oct. 26, 2012) (NCBJ Transcript) (“There is a gradual erosion of the underlying public principle of the Code which was to
preserve jobs and maximize value through rehabilitation.”), available at Commission website, supra note 55; First Report of the
Commercial Fin. Assn to the ABI Commn to Study the Reform of Chapter 11: Field Hearing at Commercial Fin. Assn Annual
Meeting, at 2 (Nov. 15, 2012) (“[A] principal criterion for evaluating any proposed amendments to the Code is the extent to
which they maximize the value of companies as going concerns (thereby preserving jobs and maximizing value for creditors),
either through a reorganization in those situations where reorganization is a realistic option, or through a sale or liquidation
where reorganization is not a realistic option.”), available at Commission website, supra note 55.

57  See Oral Testimony of Gerald Buccino: TMA Field Hearing Before the ABI Comm’n to Study the Reform of Chapter 11, at 19 (Nov.
3,2012) (TMA Transcript) (“When sales occur too quickly before the rehabilitative process, the yield to prepetition creditors is
diminished”), available at Commission website, supra note 55; Oral Testimony of Michael Richman: NCBJ Field Hearing Before
the ABI Comm'n to Study the Reform of Chapter 11, at 20 (Oct. 26, 2012) (NCBJ Transcript) (recommending that section 363
sales should be modified so that courts can restrain hasty sales and better monitor expedited sales), available at Commission
website, supra note 55.

58 See Written Statement of Paul Calahan: NACM Field Hearing Before the ABI Comm’n to Study the Reform of Chapter 11 (May 21,
2013) (“The Code and the economic environment have made it more difficult for unsecured creditors to realize fair payment of
their claims . . . A voice for unsecured creditors is clearly needed and provides valuable insight to the court and other parties””),
available at Commission website, supra note 55; Written Statement of Joseph McNamara: NACM Field Hearing Before the ABI
Comm'n to Study the Reform of Chapter 11 (May 21, 2013) (“A tremendous disparity remains between payment of secured
and unsecured claims and some evidence suggests secured creditors with first liens experienced outstanding recoveries, while
unsecured recoveries were around 20%, with the median recovery set at 10%.”), available at Commission website, supra note 55.

59  See Written Statement of John Haggerty, Argus Management Corp.: ASM Field Hearing Before the ABI Comm’n to Study the Reform
of Chapter 11 (Apr. 19, 2013) (recommending that the level of professionals should be rationalized at the onset of a case and fees
and billing should be more transparent and have greater oversight during the process to keep overall costs down), available at
Commission website, supra note 55.
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works for these companies. Witnesses cited cost and procedural obstacles as common barriers.*
Third, the witnesses who testified on financial contracts and derivatives generally agreed that the
safe harbor protections have been extended to contracts and situations beyond the original intent
of the legislation.®’ They did not necessarily agree, however, on appropriate limitations or revisions
to the relevant sections of the Bankruptcy Code.®* Finally, witnesses — even those who were highly
critical of certain aspects of chapter 11 — all perceived value in the U.S. approach to corporate
bankruptcies, including the debtor in possession model.*

In addition, the Commission worked with the University of Illinois College of Law to organize
and host an academic symposium on the role of secured credit in business bankruptcies in April
2014. Nineteen of the nation’s leading bankruptcy scholars contributed to the symposium.** The
symposium was open to the public, and both the scholarship presented and a video recording of the
event are posted on the Commission website. Many of the scholarly papers from this symposium
will also be published in a forthcoming issue in the 2015 volume of the Illinois Law Review.

D. The Commission’s Deliberations

Immediately following its February 2014 retreat, the Commission began its in-depth review of the
advisory committees’ reports and recommendations, various issue-specific white papers prepared
by the Commission’s Reporter with the assistance of the Commissioners and research fellows, the
papers from the Illinois symposium, and testimony and papers submitted by hearing witnesses and
restructuring professionals.®® The Commission then held five separate executive session retreats to
deliberate, formulate, and vote on the content of this Report. Two of these retreats were held in

60 See Written Statement of the Honorable Dennis Dow: Field Hearing Before the ABI Commi’n to Study the Reform of Chapter 11 (Apr.
19, 2013) (noting that the complexity, time, and costs of the chapter 11 process impose obstacles that small business debtors
often cannot overcome), available at Commission website, supra note 55; Written Statement of Professor Anne Lawton: NCBJ13
Field Hearing Before the ABI Comm’n to Study the Reform of Chapter 11 (Nov. 1, 2013) (“The Code’s small business debtor
definition should be simplified””), available at Commission website, supra note 55; Oral Testimony of Gerald Buccino: TMA Field
Hearing Before the ABI Comm’n to Study the Reform of Chapter 11, at 7, 15 (Nov. 3, 2012) (TMA Transcript) (“A one-size-fits-all
approach for the Code does not work because smaller businesses have special needs””), available at Commission website, supra
note 55; Oral Testimony of Jeff Wurst: NYIC Field Hearing Before the ABI Comm’n to Study the Reform of Chapter 11, at 28 (June
4, 2013) (NYIC Transcript) (stating smaller companies can no longer afford to seek protection under chapter 11), available at
Commission website, supra note 55.

61 See Written Statement of Daniel Kamensky on behalf of Managed Funds Association: LSTA Field Hearing Before the ABI Commnin to
Study the Reform of Chapter 11 (Oct. 17, 2012) (asserting that the breadth of safe harbors has had unintended consequences and
some courts have held that safe harbors extend to protect one-off private transactions that do not affect financial institutions),
available at Commission website, supra note 55; Oral Testimony of Jane Vris on behalf of the National Bankruptcy Conference:
NYCBC Field Hearing Before the ABI Commn to Study the Reform of Chapter 11, at 9 (May 15, 2013) (NYCBC Transcript)
(“The original purpose of the safe harbors was to preserve the clearing of payments and delivery within a fair closed system, the
protections have now expanded beyond that”), available at Commission website, supra note 55; Written Statement of Jane Vris
on behalf of the National Bankruptcy Conference: NYCBC Field Hearing Before the ABI Comm’n to Study the Reform of Chapter 11
(May 15, 2013), available at Commission website, supra note 55.

62 See Oral Testimony of the Honorable James Peck: NYCBC Field Hearing Before the ABI Comm’n to Study the Reform of Chapter 11,
at 31-32 (May 15, 2013) (NYCBC Transcript) (recommending that judges should have more discretion to determine whether
contracts fit the criteria for protection under the safe harbors), available at Commission website, supra note 55.

63  See Written Statement of William Greendyke: UT Field Hearing Before the ABI Comm’n to Study the Reform of Chapter 11 (Nov. 22,
2013) (reporting that the membership of the Bankruptcy Law Section of the State Bar of Texas noted that the chapter 11 process
still worked, but found it to be more expensive and “faster” than 10 years ago), available at Commission website, supra note 55.

64 The names and affiliations of the academics who presented at this symposium are listed at Appendix F.

65 Certain of the materials that the Commission reviewed and discussed during the three-year study and deliberative process are
identified in the footnotes in this Report. These citations capture but a fraction of the materials collected and reviewed by the
Commissioners during this process. It simply was not feasible to cite all relevant sources and materials. The absence of a citation
to a particular court opinion, empirical study, law review article, or witness’s testimony does not mean that such material was not
considered and analyzed by the Commissioners.
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Virginia, two in New York, and one in Chicago. The Commission also held numerous subcommittee
meetings in between each of these executive session retreats.

At each of the executive sessions, the Commission reviewed issues raised by witness testimony or
examined in the research materials prepared by the Reporter and the advisory committees, including
the advisory committee’s recommendations on the initial study topics posed by the Commission.
Moreover, the reports of the international working group informed many of the Commission’s
deliberations. From these discussions, the Commissioners worked to identify areas of potential
reform that would, among other things, improve case efficiencies, enhance business rehabilitations
and creditors’ recoveries, and resolve uncertainty or ambiguity in the current law.

During the three-year study process, and in connection with its deliberations, the Commission
compiled and reviewed, among other materials, an extensive database of empirically based articles
and working papers concerning different aspects of chapter 11 of the Bankruptcy Code. In reviewing
all empirical data, including the data cited in this Report, the Commissioners were aware of the
limitations that frequently impact chapter 11 data, including the following. First, endogeneity bias
often is a problem in chapter 11 studies: (i) to the extent that omitted or unattainable information
affects results (e.g., off-docket activity and negotiations; makeup of creditor body; talent or dynamics
of management team; financial condition of debtor prior to and on petition date; impact of prepetition
management decisions on company’s case; and, in some instances, economic or industry cycles),
omitted variable bias occurs; and (ii) when the causal direction between two variables cannot be
determined, simultaneity bias might occur (e.g., does the presence of private funds in a case make it
more successful or do private funds invest in cases that are better positioned to be more successful).*
Second, selection bias can occur when subsets of available data sources are not randomly sampled
or the pool from which the sample is drawn is not representative of the entire population (self-
selection bias can also limit empirical survey studies). Third, coder bias and intercoder reliability
can skew interpretation or results (e.g., if more than one coder is involved in the project, each may
interpret the often subjective items on a chapter 11 docket in different ways, despite efforts to achieve
an acceptable intercoder reliability rate). Fourth, data are limited and subjective: for example, it is
difficult to define “success” in chapter 11; it is difficult to determine if a plan is a traditional stand-
alone reorganization or a merger or a third party sale — they are all change of control events, and
many datasets do not capture these nuances; and outside of public bondholders, it is difficult to
determine recoveries in chapter 11 cases, particularly for smaller cases. Finally, because of the biases
and limitations noted above, as well as others not discussed here, it might be difficult to establish
strong claims of causality in empirical studies of chapter 11 cases. Nevertheless, the Commission
reviewed empirical data from numerous sources and supporting a variety of different positions on
the issues before it; it found all of the data informative, and it used the data in its overall consideration
of all relevant factors.

The recommended principles set forth in this Report are the result of the Commission’s study and
deliberative process. The Commissioners voted on each principle, and a principle was adopted
as a Commission recommendation if it received support from two-thirds of the Commissioners
voting, with 11 favorable votes being the minimum required for a principle being reported as a

66  See generally Michael R. Roberts & Toni M. Whited, Endogeneity in Empirical Corporate Finance, in Handbook of the Economics
of Finance (2014) (discussing these issues with endogeniety, as well as measurement errors in that context).

III. BACKGROUND ON THE COMMISSION AND THE STUDY PROJECT 17



AMERICAN BANKRUPTCY INSTITUTE

recommendation. If the requisite level of support was not obtained, this Report includes a description
of the issue, a summary of the factors considered by the Commission in connection with the issue,
and a notation that no consensus emerged. The Commission believed that this Report achieves its
core mission to “study and propose reforms to Chapter 11 and related statutory provisions that
will better balance the goals of effectuating the effective reorganization of business debtors — with
the attendant preservation and expansion of jobs — and the maximization and realization of asset

values for all creditors and stakeholders”®”

67 See Commission’s mission statement, supra at 3.
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The financially distressed company is typically the party that commences the chapter 11 case by
filing a voluntary petition for relief under chapter 11 of the Bankruptcy Code. Although creditors
may file an involuntary chapter 11 petition against a company under section 303 of the Bankruptcy
Code, creditors rarely invoke this remedy.®® One study reported that involuntary bankruptcies
“have represented less than one-tenth of one per cent of all U.S. liquidation bankruptcy cases for
over a decade”® Creditors may consider an involuntary chapter 11 filing during their prepetition
negotiations with a debtor. It is most common, however, for the debtor to then file a voluntary case
or for the parties to reach an out-of-court resolution.”

Companies do not undertake a chapter 11 filing lightly. A company’s management is commonly
concerned about the public nature of a chapter 11 case and the potential distractions to the business
caused by enhanced oversight from the court, the U.S. Trustee, creditors, and other parties in interest.”
In fact, some commentators and practitioners suggest that financially distressed companies tend to
wait too long to file a chapter 11 case, which makes it more difficult to use the restructuring tools
of chapter 11 in an effective manner.”” Regardless, chapter 11 provisions should help companies
achieve a “soft landing” in bankruptcy — i.e., minimize business disruptions to foster reorganization
prospects — and develop a feasible restructuring strategy that benefits all stakeholders.

Witnesses before the Commission testified concerning the various perceived barriers to successtul
reorganizations under chapter 11, including challenges to financing chapter 11 cases, uncertainty
and costs associated with the bankruptcy process, delays built into the process, and insufficient value
available to support a restructuring.”” Some witnesses suggested that these perceived barriers may
cause companies to forego the chapter 11 process entirely.”* Anecdotal evidence likewise indicates
that distressed companies are increasingly turning to state law remedies (e.g., receiverships and
assignments for the benefit of creditors) and equity receivership law with more frequency now

68 The Administrative Office of the U.S. Courts stopped collecting data on involuntary bankruptcies apparently because of their
rarity. See Robert M. Lawless & Elizabeth Warren, The Myth of Disappearing Business Bankruptcy, 93 Cal. L. Rev. 743, 750 n. 11
(2005).

69 Jason Kilborn & Adrian Walters, Involuntary Bankruptcy as Debt Collection: Multi-Jurisdictional Lessons in Choosing the Right
Tool for the Job, 87 Am. Bankr. L.J. 123, 125 (2013).

70  See Susan Block-Lieb, Why Creditors File So Few Involuntary Petitions and Why the Number Is Not Too Small, 57 Brooklyn L. Rev.
803, 805-06 (“Creditors file few involuntary petitions because they often prefer a negotiated resolution of a debtor’s financial
troubles.”).

71  See, e.g, Stephen J. Lubben, The Direct Costs of Corporate Reorganization: An Empirical Examination of Professional Fees in Large
Chapter 11 Cases,74 Am. Bankr. L.J. 509, 543 (“The indirect costs [of chapter 11] . . . include loss in value due to managerial
distraction, foregone investment opportunities, erosion of customer confidence, increases in employee turnover, and increased
cost of supplier credit”).

72 See, e.g., Harner & Griffin, supra note 46, 324-38 (2014) (presenting empirical survey of 453 restructuring professionals and data
showing that, of those professionals who had clients refuse to file a bankruptcy case at a time the professional thought advisable,
90 percent of those companies ultimately had to file a case). See generally supra note 66 and accompanying text (generally
discussing limitations of chapter 11 empirical studies).

73 See Oral Testimony of Josh Gotbaum: ACB Field Hearing Before the ABI Commi'n to Study the Reform of Chapter 11, at 18 (Mar.
14, 2013) (ACB Transcript) (“[I]n many cases financial institutions and financial markets have outstripped the law’s ability to
comprehend them and the bankruptcy court’s ability to preserve fair treatment of other constituencies in the face of them”),
available at Commission website, supra note 55; Oral Testimony of Wilbur Ross: ASM Field Hearing Before the ABI Comm'n to
Study the Reform of Chapter 11, at 4-7 (Apr. 19, 2013) (ASM Transcript) (discussing unpredictable cost increases in chapter 11),
available at Commission website, supra note 55; Oral Testimony of the Honorable James Peck: VALCON Field Hearing Before the
ABI Comm’n to Study the Reform of Chapter 11, at 29-30 (Feb. 21, 2013) (VALCON Transcript) (discussing problems faced in
some cases, including waste and delay as a result of valuation issues), available at Commission website, supra note 55.

74  See Written Statement of John Haggerty, Argus Management Corp.: ASM Field Hearing Before the ABI Comm’n to Study the Reform
of Chapter 11 (Apr. 19, 2013) (stating that a large majority of clients avoid chapter 11 and seek state law relief because of the
costs, delay, structure of case administration, control by the secured creditor, and lack of flexibility attendant in a chapter 11
case), available at Commission website, supra note 55; Oral Testimony of John Haggerty, Argus Management Corp.: ASM Field
Hearing Before the ABI Commn to Study the Reform of Chapter 11, at 34-36 (Apr. 19, 2013) (ASM Transcript) (same), available
at Commission website, supra note 55.
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than in the past 75 years.”” Moreover, there is no meaningful way to discern how many distressed
companies that could have used chapter 11 simply closed their doors instead of pursuing alternatives
through the reorganization process.

The Commission was very mindful of these considerations in reviewing issues relating to the filing,
financing, and initial steps of a chapter 11 case. The principles in this section strive to address several
of these issues.

A. Oversight of the Case

1. The Debtor in Possession Model

Recommended Principles:

« The ability of the debtor to act as a debtor in possession and assume the duties
and powers of a trustee in bankruptcy is a central feature of chapter 11 of the
Bankruptcy Code. It allows the debtor to continue its operations with minimal
disruptions while still serving the interests of the debtor’s creditors and, in many
cases, its equity security holders as well. Accordingly, the debtor in possession
model should continue as the default rule under chapter 11.

o Applicable state law fiduciary duties should continue to govern the conduct of the
debtor in possession’s board of directors, officers, or similar managing persons.

 For a discussion of directors, officers, and similar managing persons’” fiduciary
duties in the plan context, see Section VI.A.2, Role of Debtor in Plan Process.

The Debtor in Possession: Background

A fundamental feature of chapter 11 of the Bankruptcy Code is the “debtor in possession” concept.
This feature allows the financially distressed company to remain in control of its assets and to
continue to operate its business after commencing the chapter 11 case. Accordingly, on the petition
date, the company assumes the new legal capacity of a “debtor in possession.”’®

In a typical chapter 11 case, the debtor in possession’s prepetition board of directors and officers will
continue to manage the debtor’s affairs and make decisions regarding both the debtor’s business and
its reorganization efforts in the chapter 11 case. The debtor in possession model was expanded by

75  Oral Testimony of Dan Dooley: ASM Field Hearing Before the ABI Commin to Study the Reform of Chapter 11, at 36-39 (Apr. 19,
2013) (ASM Transcript) (discussing increased use of state law alternatives to chapter 11 such as local and state receiverships and
assignments for the benefit of creditors (ABCs)), available at Commission website, supra note 55. For a further discussion of the
use of receiverships, see Section VIL.B, General Application of SME Principles.

76  This Report refers only to the trustee in certain principles, and those references are intended to include the debtor in possession
as applicable under section 1107 of the Bankruptcy Code. In addition, the Report discusses the implications of certain principles
for debtors in possession, which likewise apply to any chapter 11 trustee appointed in the case.
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chapter 11 in the 1978 Bankruptcy Code from the company’s active role in the rehabilitation process
under Chapter XI (but not Chapter X) of the 1898 Bankruptcy Act.”” Practice under the Bankruptcy
Act suggested that boards of directors and management resisted a process — even if arguably beneficial
to their restructuring efforts — that required them to cede control of their business and restructuring
efforts to an outside party. This requirement contributed in part to the failure of Chapter X of the
Bankruptcy Act because it mandated the appointment of a trustee to run the debtor’s business and
bankruptcy case.” Notably, section 1107 of the Bankruptcy Code authorizes the debtor in possession
to, among other things, exercise all “the rights . . . and powers, and [requires it to] perform all the
functions and duties . . . of a trustee serving in a case under this chapter,” with only minor exceptions
that do not detract from the central role of the debtor in possession in the case.”

Proponents of the debtor in possession model highlight the knowledge and expertise of the debtor’s
prepetition directors, officers, or similar managing persons concerning the debtor’s business and
financial affairs.*® The ability of the debtor in possession to continue to operate through its prepetition
management team facilitates the company’s seamless transition into chapter 11 and allows the debtor
to avoid the additional time, cost, and resulting inefficiencies of bringing in an outsider who is not
familiar with the debtor’s business specifically or the debtor’s industry generally.* The prepetition
management team may also have industry relationships or “know-how” that would benefit the
debtor’s restructuring efforts.

Critics of the debtor in possession model note that the debtor’s financial or operational difficulties
may relate, at least in part, to the conduct or decisions of the debtor’s prepetition directors and
officers.® Some critics argue that allowing the management team that was in charge during the
debtor’s financial decline to remain in control rewards subpar performance and undermines
confidence in the reorganization process for the debtor’s stakeholders.*> Some critics also worry that
prepetition management may be motivated by factors not necessarily aligned with the best interests

77  See Clifford J. White III & Walter W. Theus, Jr., Chapter 11 Trustees and Examiners After BAPCPA, 80 Am. Bankr. L.]. 289, 292
n. 15 (2006) (“[T]he debtor generally remained in possession of its property and had all of the rights and powers of a trustee,
subject to such limitations as the court might impose”) (citations omitted). See generally John Wm. Butler, Jr., et al., Preserving
State Corporate Governance Law in Chapter 11: Maximizing Value Through Traditional Fiduciaries, 18 Am. Bankr. Inst. L. Rev.
337 (2010) (detailing the history and role of the debtor in possession model in chapter 11).

78 See H.R. Rep. No. 95-595, at 222, reprinted in 1978 U.S.C.C.A.N. 6182 (“Less than ten percent of all business reorganization cases
are under Chapter X. Chapter XI is the much more popular procedure, even though what can be done under Chapter XI is less
than under Chapter X”) (citation omitted). See also Douglas E. Deutsch, Ensuring Proper Bankruptcy Solicitation: Evaluating
Bankruptcy Law, the First Amendment, the Code of Ethics, and Securities Law in Bankruptcy Solicitation Cases, 11 Am. Bankr. Inst.
L. Rev. 213, 217-18 (2003) (explaining debtors’ preference for Chapter XI under the Bankruptcy Act). The inflexible, mandatory
absolute priority rule was also arguably a contributing factor to its failure. See Skeel, supra note 9, at 163 (“The draconian effect
of Chapter X, together with the fact that so many large firms had already failed during the depression, caused a dramatic drop in
Chapter X cases.”).

79 11 US.C. §1107.

80 See, e.g, In re Marvel Entm't Grp., Inc., 140 E3d 463, 471 (3d Cir. 1998) (“[V]ery often the creditors will be benefited by
continuation of the debtor in possession, both because the expense of a trustee will not be required, and the debtor, who is
familiar with his business, will be better able to operate it during the reorganization case.).

81 See H.R. Rep. No. 95-595, at 233, reprinted in 1978 U.S.C.C.A.N. 6192 (“A trustee frequently has to take time to familiarize
himself with the business before the reorganization can get under way””). See also David A. Skeel, Jr., Markets, Courts, and
the Brave New World of Bankruptcy Theory, 1993 Wis. L. Rev. 465, 517 & 1n.188 (1993) (“In the nonclosely held firm context,
immediate removal of management would create significant indirect costs both before and during the bankruptcy”).

82  See, e.g., A. Mechele Dickerson, The Many Faces of Chapter 11: A Reply to Professor Baird, 12 Am. Bankr. Inst. L. Rev. 109, 135
(2004) (“[TThere should be a rebuttable presumption that the directors of insolvent firms are unfit for board service and that they
should be disqualified from future board service”); Lynn M. LoPucki, The Trouble with Chapter 11, 1993 Wis. L. Rev. 729, 732
n.11 (1993) (noting that prepetition management may pursue “directions that are not in economic interests of the company”).

83  Written Testimony of the Honorable Joan N. Feeney: ASM Field Hearing Before the ABI Commi’n to Study the Reform of Chapter 11,
at 5 (Apr. 19, 2012) (citing a Cornell University study indicating that the strongest contributor to post-bankruptcy success is new
management and arguing that bankruptcy judges need tools to deal with failed managers), available at Commission website,
supra note 55.
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of the estate, such as retaining their jobs or downplaying prepetition events that may implicate them
in the debtor’s financial distress.®*

Although the criticisms of the debtor in possession model raise some valid concerns, rather than
being caused by management, a company’s chapter 11 filing is frequently triggered by a downturn
in the overall economy, a fluctuation in markets particular to the debtor’s industry (e.g., pricing of a
commodity necessary to the debtor’s operations), or a failed (but not negligent or fraudulent) business
strategy. In these instances, the debtor’s management team typically maintains the confidence of the
debtor’s stakeholders and can be an asset to the debtor’s reorganization efforts. Moreover, in some
cases, the debtor may have replaced certain (or all) of its directors or officers either well before
or shortly before filing in anticipation of the chapter 11 filing. These management changes may
include the appointment of a chief restructuring officer who is often an experienced restructuring
professional.®> Accordingly, the debtor’s management immediately preceding the petition date may
be completely divorced from the decisions, actions, and circumstances that contributed to the
debtor’s distress.

The Bankruptcy Code also places certain checks on the debtor in possession’s power and decision-
making authority in chapter 11. For example, the debtor in possession may be replaced by a trustee
for cause; a statutory unsecured creditors’ committee frequently is appointed to oversee the debtor
in possession’s conduct and to represent the interests of unsecured creditors; major decisions and
transactions require notice, hearing, and court approval; and the U.S. Trustee and parties in interest
have standing to raise and be heard on matters in the case.* In addition, the directors, officers, or
similar managing persons of the debtor in possession are bound by their state law fiduciary duties.”

The Debtor in Possession: Recommendations and Findings

The Commission considered the arguments in favor of and against the debtor in possession model.
It also reviewed the potential alternatives to the debtor in possession model, which include the
mandatory appointment of a trustee (as under Chapter X of the 1898 Bankruptcy Act), a receiver,
or an administrator to replace the debtor’s management as of the petition date. In these alternative
structures, management could stay in place and continue to work for the debtor, but it would
be stripped of all management powers, which would then be vested in the trustee, receiver, or

84 See LoPucki, supra note 82, at 733 (“Because the[] [management] retain[s] the benefits of risk taking without suffering a
corresponding share of the losses, it may be in their interests that the company take risks not justified by the expected returns to
the company”).

85 See, e.g., Butler, et al., supra note 77, at 356 (“Employing turnaround professionals as CROs has become common in recent years.
Often creditors insist that companies install third-party CROs in the midst of a dire financial situation?”).

86 For a general discussion of the parties overseeing the debtor in possession in chapter 11, see Butler, et al., supra note 77. See also
11 US.C. § 1103 (detailing duties of statutory committees; id. § 1104 (appointment of trustee); id. § 1109 (explaining standing
of parties in interest).

87 Courts generally defer to the fiduciary duties of the debtor in possession’s directors and officers under applicable state law. See,
e.g., In re Schipper, 933 E2d 513, 515 (7th Cir. 1991) (applying state law fiduciary duties and rejecting common law or other
duties akin to those of a trustee). The case law concerning the beneficiary of these duties is mixed, with some courts suggesting,
for example, that the duties might be owed to the estate, specific creditors, or all creditors, while others again defer to state law.
See, e.g., Petit v. New Eng. Mortg. Servs. Inc., 182 B.R. 64, 69 (D. Me. 1995) (quoting In re Ionosphere Clubs, Inc., 113 B.R. 164,
169 (Bankr. S.D.N.Y. 1990)) (“[D]ebtor in possession is a fiduciary of the creditors and, as a result, has an obligation to refrain
‘from acting in a manner which could damage the estate, or hinder a successful reorganization.”) (citation omitted). See also
In re Brook Valley VII, Joint Venture, 496 E3d 892, 900 (8th Cir. 2007) (“Debtors in possession and those who control them
owe fiduciary duties to the bankruptcy estate. The fiduciary obligations consist of two duties: the duty of care and the duty of
loyalty”); In re Coram Healthcare Corp., 271 B.R. 228, 235 (Bankr. D. Del. 2001) (“The DIP must not self-deal, cannot act with a
conflict of interest and must not take actions which are improper.”). As explained below, the Commission addressed these issues
in its deliberations.
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administrator. Moreover, the trustee, receiver, or administrator could terminate the employment of
the debtor’s management altogether.

The Commissioners debated the potential utility of a third-party manager to the bankruptcy estate.
The Commission determined that these third-party alternatives could add the most value to cases
involving fraudulent or incompetent management. The Commissioners acknowledged, as discussed
turther below, that section 1104 of the Bankruptcy Code currently mandates the appointment of
a trustee in such cases.® The Commission also considered that in recent years many countries
have adopted some form of the debtor in possession model either in lieu of or as an alternative
(at the company’s election) to a receiver or administrator.*” This trend suggests broad recognition
of the potential benefits of allowing the honest-but-unfortunate company debtor to lead its own
restructuring efforts. Thus, on balance, the Commission concluded that the potential value of a
mandatory trustee-like actor was significantly outweighed by the potential disruption, costs, and
inefficiencies associated with the displacement of the debtor’s management. Accordingly, the
Commission recommended retention of the debtor in possession model.

As part of that decision, the Commission also agreed that directors, officers, and similar managing
persons who operate a business in chapter 11 should remain subject to their state law fiduciary
duties.” The Commissioners analyzed whether creating a new fiduciary standard under federal
bankruptcy law would better serve the purposes of the Bankruptcy Code. Any federal standard
would incorporate the traditional duties of care and loyalty, as well as good faith either as a subset of
the duty of loyalty or an independent duty.”’ As the Commissioners discussed this possibility, they
recognized significant value in aligning the fiduciary duties of the debtor in possession’s management
with state law fiduciary duties. This approach lends consistency to the process and is informed by the
wealth of case law discussing state law fiduciary duties.

88 11 U.S.C.§1104(a) (providing that, upon the request of a party in interest or the U.S. Trustee, the court shall appoint a trustee “for
cause, including fraud, dishonesty, incompetence, or gross mismanagement of the affairs of the debtor by current management,
either before or after the commencement of the case, or similar cause”) (emphasis added). In addition, section 1104(e) provides:
“The United States trustee shall move for the appointment of a trustee under subsection (a) if there are reasonable grounds
to suspect that current members of the governing body of the debtor, the debtor’s chief executive or chief financial officer, or
members of the governing body who selected the debtor’s chief executive or chief financial officer, participated in actual fraud,
dishonesty, or criminal conduct in the management of the debtor or the debtor’s public financial reporting” 11 U.S.C. § 1104(e).

89  See, e.g., Business Continuity Act of 31 Jan. 2009 (Belgium: debtor remains in control during moratorium period with limited
control by the court); Companies’ Creditors Arrangement Act (Canada: debtor remains in control and is assisted by a court-
appointed monitor frequently selected by the debtor); Insolvenzordnung, German Insolvency Act §§ 80, 270 (Germany: provides
for “self-administration” in which the debtor works to reorganize under the surveillance of a supervisor; debtor may elect self-
administration provided that there are “no facts known which give reason to expect that the order will lead to disadvantages to
the creditors”); Civil Rehabilitation Act (Japan: debtor remains in control and is monitored by a supervisor).

90 This Report refers to “applicable state entity governance law” to capture not only state corporate law, but also applicable state
law governing unincorporated entities (e.g., partnerships, limited liability companies, etc.). In addition, references to “board of
directors” and “directors, officers, and similar managing persons” are intended to refer to the individuals or entities acting on
behalf of unincorporated entities in capacities similar to those of the board, directors, and officers in the corporate context.

91 See, e.g., Lange v. Schropp (In re Brook Valley VII, Joint Venture), 496 E3d 892, 900 (8th Cir. 2007) (explaining that, in the
bankruptcy context, “[t]he fiduciary obligation consists of two duties: the duty of care and the duty of loyalty”); Ad Hoc Comm.
of Equity Holders of Tectonic Network, Inc. v. Wolford, 554 E Supp. 2d 538, 558 n.135 (D. Del. 2008) (duty of good faith is a subset
of the duty of loyalty in the bankruptcy context); Unif. P’ship Act § 404 (1997) (fiduciary duties of partners in partnership). See
also Gantler v. Stephens, 965 A.2d 695, 708-09 (Del. 2009) (“In the past, we have implied that officers of Delaware corporations,
like directors, owe fiduciary duties of care and loyalty, and that the fiduciary duties of officers are the same as those of directors.
We now explicitly so hold”) (citation omitted); Stone v. Ritter, 911 A.2d 362, 369-70 (Del. 2006) (“The failure to act in good faith
may result in liability because the requirement to act in good faith ‘is a subsidiary element([,]’ i.e., a condition, ‘of the fundamental
duty of loyalty?”) (quoting Guttman v. Huang, 823 A.2d 492, 506 n.34 (Del. Ch. 2003)); Lyman P.Q. Johnson & Mark A. Sides, The
Sarbanes-Oxley Act and Fiduciary Duties, 30 Wm. Mitchell. L. Rev. 1149, 1205-06 (2004) (“Although often overlooked, corporate
officers, including senior officers such as the Chief Executive Officer, the Chief Financial Officer, Chief Technology Officer,
General Counsel, Executive Vice Presidents, the Treasurer, the Secretary, and others are ‘agents’ of the corporation. Agency is
a fiduciary relationship. Even though senior officers of corporations typically have employment agreements, they still occupy a
fiduciary status in relation to the corporate principal’”) (citations omitted).
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The Commissioners also discussed the potential conflicts in duties that could result from federalizing
the fiduciary duties of directors, officers, and similar managing persons. For example, most state laws
provide that directors, officers, and similar managing persons owe a fiduciary duty to the company;,
which is enforceable by its shareholders when the company is solvent and also by its creditors when
it is insolvent.”” Some courts have suggested that this allocation of rights between shareholders and
creditors shifts as a company approaches insolvency (i.e., the “zone of insolvency”), but many courts
tend to maintain the status quo until the company becomes insolvent.”” If the Bankruptcy Code
imposed separate duties on a debtor in possession’s directors, officers, or similar managing persons,
those duties might differ from the duties owed by those individuals under state law. Although federal
preemption principles might resolve such conflicts from a legal perspective, the conflict could cause
substantial confusion and uncertainty for directors, officers, and similar managing persons. The
Commission agreed that state law adequately governs fiduciary duties and should continue to govern
the fiduciary duties of directors, officers, and similar managing persons in bankruptcy.

92  See United States v. Byrum, 408 U.S. 125, 138 (1972) (“[T]he directors . . . have a fiduciary duty to promote the interests of the
corporation””); N. Am. Catholic Educ. Programming Found., Inc. v. Gheewalla, 930 A.2d 92, 99 (Del. 2007) (“It is well established
that the directors owe their fiduciary obligations to the corporation and its shareholders.”); Revlon, Inc. v. MacAndrews & Forbes
Holdings, Inc., 506 A.2d 173, 179 (Del. 1986) (“[T]he directors owe fiduciary duties of care and loyalty to the corporation and its
shareholders”); Woodward v. Andersen, 627 N.W.2d 742, 751 (Neb. 2001) (“An officer or director of a corporation . . . occupies
a fiduciary relation toward the corporation and its stockholders, and is treated by the courts as a trustee”). See, e.g., N. Am.
Catholic Educ. Programming Found., Inc. v. Gheewalla, 930 A.2d 92, 101 (Del. 2007) (“When a solvent corporation is navigating
in the zone of insolvency, the focus for Delaware directors does not change: directors must continue to discharge their fiduciary
duties to the corporation and its shareholders by exercising their business judgment in the best interests of the corporation for
the benefit of its shareholder owners.”); Quadrant Structured Prods. Co. v. Vertin, 2014 Del. Ch. LEXIS 193, at *58 (Del. Ch.
Oct. 1, 2014) (“In a solvent corporation, the standard of conduct for directors requires that they strive in good faith and on an
informed basis to maximize the value of the corporation for the benefit of its residual claimants, the ultimate beneficiaries of the
firm’s value. In a solvent corporation, the residual claimants are the stockholders. Consequently, in a solvent corporation, the
standard of conduct requires that directors seek prudently, loyally, and in good faith to manage the business of a corporation
for the benefit of its shareholder owners.”); In re Bear Stearns Litig., 23 Misc. 3d 447, 475 (N.Y. Sup. Ct. 2008) (“The directors
still have the ‘duty to maximize the value of the insolvent corporation for the benefit of those having an interest in it’ and are
required to ‘engage in vigorous, good faith negotiations with individual creditors for the benefit of the corporation.”) (citing
N. Am. Catholic Educ. Programming Found., Inc. v. Gheewalla, 930 A.2d 92, 103 (Del. 2007)); Dodge v. Ford Motor Co., 170
N.W. 668, 684 (Mich. 1919) (“A business corporation is organized and carried on primarily for the profit of the stockholders.
The powers of the directors are to be employed for that end. The discretion of directors is to be exercised in the choice of means
to attain that end, and does not extend to a change in the end itself, to the reduction of profits, or to the nondistribution of
profits among stockholders in order to devote them to other purposes.”). See also James Gadsden, Enforcement of Directors’
Fiduciary Duties in the Vicinity of Insolvency, Am. Bankr. Inst. J., Feb. 2005, at 16 (“The corporation laws of all states agree that
directors owe fiduciary duties to the corporation.”); Royce de R. Barondes, Fiduciary Duties of Officers and Directors of Distressed
Corporations, 7 Geo. Mason L. Rev. 45, 63 (1998) (explaining that when the corporation reaches insolvency, “[t]he majority rule,
and the law in Delaware, is that . . . a board’s duties are owed to the creditors of the enterprise”); Bruce A. Markell, The Folly
of Representing Insolvent Corporations: Examining Lawyer Liability and Ethical Issues Involved in Extending Fiduciary Duties to
Creditors, 6 Norton J. Bankr. L. & Prac. 403, 404 (1997) (“Indeed, [when a company is solvent], most states impose fiduciary
duties of loyalty and care on the directors and officers in favor of shareholders.”); Ramesh K.S. Rao, et al., Fiduciary Duty a
la Lyonnais: An Economic Perspective on Corporate Governance in a Financially-Distressed Firm, 22 J. Corp. L. 53, 64 (1996)
(explaining that “[a]s the firm slides into insolvency;” fiduciary responsibilities are “extended to creditors in order to ensure
adequate protection of their interests”); Jeffrey N. Gordon, Corporations, Markets, and Courts, 91 Colum. L. Rev. 1931, 1977
(1991) (shareholder wealth maximization is “the bedrock of corporate law”). But see Margaret M. Blair & Lynn A. Stout, Specific
Investment: Explaining Anomalies in Corporate Law, 31 J. Corp. L. 719, 731 (2006) (“There is very little in corporate law that
supports [shareholder wealth maximization] and much that cuts against it”).

93 See, e.g., Berg & Berg Enters., LLC v. Boyle, 100 Cal. Rptr. 3d 875, 894 (Ct. App. 2009) (“[W]e hold that there is no fiduciary duty
prescribed under California law that is owed to creditors by directors of a corporation solely by virtue of its operating in the
‘zone’ or ‘vicinity’ of insolvency”) (using the trust fund doctrine to determine the directors’ fiduciary duties); N. Am. Catholic
Educ. Programming Found., Inc. v. Gheewalla, 930 A.2d 92, 101 (Del. 2007). But see Geiger & Peters, Inc. v. Berghoff, 854 N.E.2d
842, 850 (Ind. Ct. App. 2006) (“Indiana does not adhere to the ‘trust fund’ theory. . . ”); St. James Capital Corp. v. Pallet Recycling
Assocs. of N. Am., Inc., 589 N.W.2d 511, 516 (Minn. Ct. App. 1999) (““Corporate property is not held in trust. . . . [C]reditors
have the right to be repaid, [but] it is equally true that they do not have the right, absent an agreement to the contrary, to dictate
what course of action the directors and officers of a corporation shall take in managing the company. . . ) (citation omitted).
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2. The Chapter 11 Trustee

Recommended Principles:

o 'The standard for appointing a chapter 11 trustee under section 1104(a) of the
Bankruptcy Code should not change.

« The burden of proof with respect to requests for the appointment of a chapter 11
trustee under section 1104(a) should be based on the preponderance of the evidence
standard. Case law requiring application of the clear and convincing standard should
be overturned by statutory amendment.

o As is currently provided by section 1104(d), the U.S. Trustee should continue to
select and appoint a disinterested person to serve as chapter 11 trustee after the
court enters an order under section 1104(a) directing such appointment and after
consultation with parties in interest.”

o A party in interest should be able to object to the person appointed as the chapter
11 trustee. An objecting party should plead with particularity the facts supporting its
objection. The objection should be filed and heard on an expedited basis. The court
should approve the person appointed by the U.S. Trustee unless the objecting party
establishes by clear and convincing evidence that: (1) the U.S. Trustee did not properly
consult with parties in interest; (2) the person selected is not eligible to serve as trustee
under section 321; (3) the person selected has not qualified to serve as trustee under
section 322; (4) the person selected is not disinterested; or (5) the person selected has
a disqualifying conflict of interest. If an objection is filed, the court should approve
or disapprove the person appointed as chapter 11 trustee by the U.S. Trustee, but the
court should not otherwise be involved in the chapter 11 trustee selection process.

 Section 1104(b), which provides for the election of a chapter 11 trustee, should be
deleted.

 Once appointed, the chapter 11 trustee may take any actions and exercise any powers
with respect to the estate as authorized under section 1106 without the approval or
consent of the debtor, the debtor’s board of directors (or similar governing body), any of
the debtor’s officers or similar managing persons, or the debtor’s equity security holders.

« The appointment of a chapter 11 trustee should not terminate the debtor’s exclusivity
period to file, or its time to solicit acceptances of, a plan, but should preserve such
exclusivity period solely for the benefit of the trustee. Accordingly, the trustee should
receive the benefit of any remaining exclusivity period under section 1121, provided
that a party in interest should be able to file a motion seeking to shorten or terminate
such period as provided in section 1121(d). Section 1121(c)(1) should be amended
accordingly.

94

26

Bankruptcy cases in Alabama and North Carolina are not under the jurisdiction of the U.S. Trustee, but rather are administrated
by Bankruptcy Administrators in those jurisdictions. Accordingly, the applicable rules of those jurisdictions would govern the
appointment process.
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The Chapter 11 Trustee: Background

A trustee is appointed in a chapter 11 case only upon a motion of a party in interest or the
U.S. Trustee and the entry of an order of the court granting such motion. Section 1104 of the
Bankruptcy Code provides that the court shall order the appointment of a trustee “for cause,
including fraud, dishonesty, incompetence, or gross mismanagement of the affairs of the debtor
by current management” or “if such appointment is in the interests of creditors, any equity
security holders, and other interests of the estate” In addition, section 1104(e) requires the
U.S. Trustee to file a motion requesting a trustee “if there are reasonable grounds to suspect that
current [management] . . . participated in actual fraud, dishonesty, or criminal conduct in the

management of the debtor or the debtor’s public financial reporting.”*®

Notwithstanding this statutory authority, anecdotal evidence suggests that chapter 11 trustees are
the rare exception rather than the rule.”” The paucity of cases in which chapter 11 trustees serve
may suggest that the overall system is working and that stakeholders either have confidence in
the debtor’s management or have replaced troublesome managers prior to or shortly after the
petition date.”® Parties in interest may also be using the possibility of seeking the appointment of
a trustee in negotiations with the debtor in a way that fosters meaningful results and eliminates
the need for a trustee.” A case warranting a chapter 7 trustee may convert to a case under chapter
7 of the Bankruptcy Code, thereby eliminating the need for a chapter 11 trustee.'” Some contend
that a systemic antipathy to reorganization trustees, arising from pre-Bankruptcy Code practice,
found its way into early decisions that construed the language of the Bankruptcy Code.!*! For
example, courts may be discouraging parties from filing motions requesting the appointment of a
chapter 11 trustee by applying the clear and convincing standard to the determination.'®* Parties
in interest also may fear retribution by the debtor or other stakeholders if the court denies the
motion, or may prefer having individuals with whom they are familiar (even if they do not like or
necessarily trust them) rather than an individual they do not know. Moreover, some parties may
raise concerns regarding the costs associated with chapter 11 trustees, which may be driven by a
perception that chapter 11 trustees are inclined toward litigation to ensure that they fulfill their
fiduciary duties to the estate.'®

If the court enters an order appointing a chapter 11 trustee, the U.S. Trustee identifies a disinterested
and qualified individual to serve as the trustee.'™ Section 1104(d) requires the U.S. Trustee to

95 11 US.C.§ 1104(a)(1), (2).

96 Id. § 1104(e).

97  See, e.g., Dickerson, supra note 19, at 888-900 (explaining that “[t]hough the Code provides that managers can be replaced
or supervised by a public trustee, trustee appointments are, and always have been, rare”); Kelli A. Alces, Enforcing Corporate
Fiduciary Duties in Bankruptcy, 56 U. Kan. L. Rev. 83, 84-85 (2007) (noting rarity of chapter 11 trustees).

98 See, e.g., John D. Ayer, et al., Bad Words to a Debtor’s Ear, Am. Bankr. Inst. J., Mar. 2005, at 20 (“Creditors force out the old
management before the chapter 11 begins, and so the nominal ‘DIP’ is someone in whom creditors have faith, sent in to clean up
the mess that others left behind.”).

99  See, e.g, Stuart C. Gilson & Michael R. Vetsuypens, Creditor Control in Financially Distressed Firms: Empirical Evidence, 72 Wash.
U. L.Q. 1005, 1012 (1994) (discussing creditors’ threats to petition the court to appoint a trustee if managers do not resign).

100 See, e.g., Ayer et al., supra note 98.

101 Clifford J. White III & Walter W. Theus, Jr., Chapter 11 Trustees and Examiners after BAPCPA, 80 Am. Bankr. L. ]. 289, 314-15
(2006).

102 See, e.g., In re G-I Holdings, Inc., 385 E3d 313 (3d Cir. 2004) (applying clear and convincing standard). But see Tradex Corp. v.
Morse, 339 B.R. 823 (D. Mass. 2006) (applying preponderance of the evidence standard).

103 In addition, the increasing use of chief restructuring officers, at least in larger chapter 11 cases, may suggest that parties are
working around the concerns often associated with chapter 11 trustees.

104 See Clifford J. White III & Walter W. Theus, Jr., Taking the Mystery Out of the Chapter 11 Trustee Appointment Process, Am. Bankr.
Inst. J, May 2014 (“Beyond independence, the U.S. Trustee will consider a candidate’s experience, qualifications and ability to
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consult with parties in interest during this process, and the selection is subject to court approval.'®
Although section 1104(d) is silent on the scope of court review, the court generally will review
only whether the U.S. Trustee consulted with parties as required by the Bankruptcy Code and
whether the candidate is disinterested and is formally qualified to serve as trustee. A party in
interest may also request that the U.S. Trustee hold an election for the trustee in accordance with
section 702 of the Bankruptcy Code.'*

Once identified and approved, the chapter 11 trustee assumes all of the powers of the debtor’s
management, is vested with certain other powers, and is subject to certain duties under
section 1106 of the Bankruptcy Code. The trustee can, among other things, operate the debtor’s
business, manage and administer the bankruptcy estate, file and implement a chapter 11 plan,
and investigate the debtor’s affairs and prepetition activities.'”” The trustee must also ensure
that certain materials and reports are filed with the court on a timely basis.

The Chapter 11 Trustee: Recommendations and Findings

The debtor in possession model should not be the sole structure for a chapter 11 case. The
Bankruptcy Code needs an effective mechanism for appointing a chapter 11 trustee to displace
management in appropriate cases. The Commissioners discussed the kinds of cases that
warrant chapter 11 trustees, including instances of fraud or illegal conduct by management.
They also acknowledged the value of appointing a trustee to increase accountability in chapter
11 cases, to protect against “bankruptcy rings” and collusive conduct, and to create dynamic
tension by introducing an outsider to the negotiation process.'”® As referenced in the previous
section, however, the Commissioners also evaluated the potential disadvantages of appointing a
trustee, such as the potential collateral impact of the appointment, additional costs, delays, and
inefficiencies in the case. In light of the foregoing, the Commission determined to retain the
grounds for the appointment of a chapter 11 trustee set forth in section 1104(a) because they
are warranted and strike an appropriate balance between the benefits and drawbacks of such
appointment.

The Commission also considered the relatively low percentage of trustee appointments in chapter
11 cases. It was not able to determine if the relatively small number of trustee appointments
suggested a flaw in the current system or reflected the judgment of stakeholders that grounds
either did not exist to support an appointment or were remedied through prepetition changes

muster necessary bankruptcy, financial and business expertise”). Bankruptcy cases in Alabama and North Carolina are not
under the jurisdiction of the U.S. Trustee, but rather are administrated by Bankruptcy Administrators in those jurisdictions.

105 11 US.C. § 1104(a). See also Chapter 11 Trustee Handbook 7 (May 2004) (explaining that the U.S. Trustee consults, either by
telephone or in person, with parties in interest to identify candidates and then interviews potential candidates to determine if
they are qualified for the particular case and disinterested); White & Theus, supra note 104 (“Once the court enters the order,
the U.S. Trustee expeditiously consults with major creditors, the creditors’ committee, the debtor and other interested parties.
This consultation might be in person, by telephone or by email. U.S. Trustees take seriously and place a high value on the input
provided by parties in interest.”).

106 11 U.S.C.§ 1104(b) (providing that motion requesting an election must be filed within 30 days of the entry of the order appointing
a chapter 11 trustee).

107 Id. § 1106(a).

108 For a historical overview of the purpose of the U.S. Trustee in response to so-called “bankruptcy rings,” see 6 Collier On
Bankruptcy ¢ 6.01 (Alan N. Resnick & Henry J. Sommer eds., 16th ed.) (“[I]n many parts of the country, the Bankruptcy
Act principle of creditor control of cases had degenerated into a system of attorney control. That fostered the development of
‘bankruptcy rings, closed bankruptcy practices heavily favoring the appointment of insiders, who were obliged to one another,
to trustee positions. Cases were too often administered solely for the benefit of the members of the bankruptcy rings, with
creditors receiving nothing”).
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in management. The Commissioners were persuaded by the suggestion that the burden of proof
governing a motion to appoint a chapter 11 trustee under section 1104 could influence the decision
of a party in interest to file such a motion in the first place. Indeed, courts often expressly state that
the appointment of a chapter 11 trustee is the exception and that the standard for approval is very
high.'” The Commissioners evaluated the potential chilling effect of requiring the moving party
to demonstrate the need for a trustee by clear and convincing evidence and the justifications for
this standard.'"® They also discussed whether a lower standard, such as the preponderance of the
evidence standard, could be subject to abuse and cause unnecessary distractions in the chapter
11 case.

The Commissioners carefully weighed the competing considerations and relevant policy
objectives underlying the debtor in possession model and the Bankruptcy Code. Reflecting
on the discussion of cases that may warrant and benefit from a trustee, the Commission
determined that the lower preponderance of the evidence standard — and not the clear and
convincing evidence standard — should apply to motions to appoint a chapter 11 trustee under
section 1104(a). This change is likely to not only encourage parties in interest to seek the
appointment of a chapter 11 trustee in appropriate cases, but it would also resolve a split among
the courts on this important legal issue.

The Commissioners also discussed their various experiences with trustees in chapter 11 cases and
acknowledged that, particularly in cases involving massive fraud by the debtor, chapter 11 trustees
have served with distinction."! They discussed the value of having the U.S. Trustee, as an independent
agency with no financial stake in the case, identify and vet trustee candidates, because multiple
stakeholders may have competing interests in the selection process.

The Commission reviewed at length the current consultation process and believed that the U.S.
Trustee should, as under current law, continue to consult with parties in interest to both identify
potential candidates and to better understand the needs and circumstances of the particular case.
The Commission did not find any value in imposing a public meeting requirement on the trustee
selection process; rather, all evidence indicates that the private consultation practice currently in
place works well, and imposing a public meeting requirement is likely to add cost and delay to the
process and to chill participation and openness.

The Commission considered whether the election process incorporated into section 1104(b)
provides stakeholders with a sufficient alternative to a candidate selected by the U.S. Trustee. In
theory, the election process should enable stakeholders to nominate directly and then to vote on

109 See, e.g., In re Taub, 427 B.R. 208, 225 (Bankr. E.D.N.Y. 2010) (“The appointment of a trustee is an unusual remedy and [t]he
standard for § 1104 appointment is very high. .. ”) (quoting Adams v. Marwil (In re Bayou Grp., LLC), 564 E.3d 541, 546 (2d Cir.
2009)).

110 See, e.g., Inre LHC, LLC, 497 B.R. 281, 291 (Bankr. N.D. Ill. 2013) (“Applying the clear and convincing evidence standard appears

.. to be more consistent with the presumptions that a debtor should generally be permitted to remain in control and possession
of its business and that the appointment of a Chapter 11 trustee is an extraordinary remedy.”) (citation omitted).

111 But see Written Statement of Daniel Kamensky on behalf of Managed Funds Association: LSTA Field Hearing Before the ABI
Commin to Study the Reform of Chapter 11 (Oct. 17,2012) (“MFA therefore suggests that Congress should make clear that parties
in interest and the U.S. Trustee may seek appointment of a trustee in circumstances other than fraud - where management
entrenchment, misalignment of interests or other factors have significantly impaired the reorganization process such that a
neutral third party is necessary to break the logjam. Appointment of a trustee should be authorized if the court believes that a
trustee will be better equipped than management to navigate competing interests and facilitate a successful reorganization. The
preference of all creditors should be taken into account - both in the appointment of an interim trustee and in any subsequent
election.”).
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qualified candidates. Unfortunately, the anecdotal evidence suggests that stakeholders rarely request
an election process and are skeptical that the process benefits the estate for at least two reasons.
First, it is hard to displace a trustee that has already been put in place, even if a different person
with greater support among the constituents might have been picked in the first instance. Second,
several of the major constituencies are not entitled to vote under section 1104(b), including secured
creditors and unions.'?

The Commissioners found the election process unsatisfactoryinlight of these concerns. Consequently,
the Commission considered alternative ways to provide all stakeholders with a stronger voice in the
trustee-selection process, based on the belief that such a process may further mitigate any resistance
to trustee appointment in appropriate cases. The Commissioners discussed a variety of ways to allow
stakeholders to voice objections to trustee candidates and to have some role in the selection process.
In exploring these alternatives, the Commissioners were very mindful of the need for the U.S. Trustee
to maintain flexibility and discretion as the independent appointing official. Allowing the court or
stakeholders to second-guess the U.S. Trustee’s decision too easily could come with substantial costs,
including introducing bias into the process and paralyzing the debtor’s reorganization efforts while
parties in interest attempt to agree on a trustee candidate.

Section 1104(d) provides for court approval of the U.S. Trustee’s trustee appointments, but does not
specify any grounds upon which the court may disapprove an appointment. Furthermore, parties
in interest are given no role in the appointment approval process. The Commission concluded
that specifying grounds for disapproval and providing stakeholders with a more defined ability to
object to the U.S. Trustee’s appointment would be beneficial. The Commissioners explored how
to discourage frivolous objections and to encourage full disclosure in a manner that informed the
parties and the court about the issues relevant to the appointment of the trustee. The Commission
determined that any objections should be pled with particularity and that the objection process
should incorporate a strong presumption favoring the U.S. Trustee’s candidate. The court should
approve the person appointed by the U.S. Trustee unless the objecting party establishes by clear
and convincing evidence that: (1) the U.S. Trustee did not properly consult with parties in interest;
(2) the person selected is not eligible to serve as trustee under section 321 of the Bankruptcy Code;
(3) the person selected has not qualified to serve as trustee under section 322 of the Bankruptcy
Code; (4) the person selected is not disinterested; or (5) the person selected has a disqualifying
conflict of interest. A court should not reject the U.S. Trustee’s selection based on a party in interest’s
assertion that another individual would better serve the estate or is better qualified for the position.
Moreover, neither the court nor the objecting party should be able to displace the U.S. Trustee in
the appointment process. The court should only be able to approve or disapprove the U.S. Trustee’s
appointment. If the court disapproves an appointment, the U.S. Trustee should still maintain control
of the appointment process by vetting additional candidates and making a substitute appointment.

Once a chapter 11 trustee has been appointed, the Commission found that the current process
works for vesting the trustee with all control and management authority concerning the debtor
and the estate. Specifically, if grounds exist to warrant the appointment, the chapter 11 trustee

112 Eligibility to vote for the trustee is determined by section 702 of the Bankruptcy Code. In order to vote, creditors must, among
other things, hold an allowable undisputed, fixed, liquidated, and unsecured claim. Secured creditors are thus not eligible to vote
because their claim is not unsecured, and unions are frequently not eligible to vote because their claims are contingent, disputed,
or unliquidated.
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should be able to take any actions and exercise any powers with respect to the estate as authorized
under section 1106 without the approval or consent of the debtor, the debtor’s board of directors
(or similar governing body), any of the debtor’s officers or similar managing persons, or the debtor’s
equity security holders. Accordingly, the chapter 11 trustee should, for example, be able to cause the
estate to retain managers and employees deemed necessary to the reorganization process, but such
personnel should act only under the supervision of the trustee.

The Commissioners debated whether the debtor’s exclusivity periods to file a plan and solicit
acceptances of a plan should terminate upon the appointment of a trustee. The Commissioners
explored why termination may be appropriate; indeed, displacement of the debtor’s management
suggests a need for different approaches to the reorganization, and stakeholders should have some
say in the new process. The trustee, however, is appointed in large part to facilitate this new direction
and should have some ability to negotiate with the various stakeholders to try to reach a resolution
that benefits the estate and its stakeholders. Accordingly, the Commission determined that if
the debtor has any remaining exclusivity periods under section 1121 at the time of the trustee’s
appointment, the trustee should be able to step into the shoes of the debtor and receive the benefit
of such remaining exclusivity periods, but should not be able to seek extensions of those periods.

In discussing the chapter 11 trustee appointment process, as well as the estate neutral appointment
process described below, the Commission considered the current dual system for bankruptcy
administration: (i) U.S. Trustees for 48 states, Puerto Rico, the U.S. Virgin Islands, and Guam; and
(ii) Bankruptcy Administrators for Alabama and North Carolina. The Office of the U.S. Trustee
operates as a division of the Department of Justice, and the Executive Office for U.S. Trustees
coordinates and oversees the activities of the U.S. Trustees in 21 regional offices.'”’ This structure
promotes uniformity and consistency in the application of federal bankruptcy laws. The Bankruptcy
Administrator programs are separately administered in each state through the judiciary in those
states.''*

The Commissioners debated the efficiency of continuing these two separate systems. Some
Commissioners believed that unifying the administration and oversight of bankruptcy cases in all
jurisdictions under the Office of the U.S. Trustee would promote the uniformity in the application
of federal bankruptcy laws as envisioned by the Bankruptcy Clause of the Constitution'” and would
serve the interests of parties in the system. They encouraged the Commission to recommend making
the U.S. Trustee program a national program that would be responsible for bankruptcy administration
in all 50 states, as well as Puerto Rico, the U.S. Virgin Islands, and Guam. Other Commissioners
expressed a concern that this issue was not directly within the scope of the Commission’s mandate.
Consequently, the Commission decided not to address this matter.

113 For more information about U.S. Trustees and the Executive Office for the U.S. Trustees, see U.S. Trustee Program, http://www.
justice.gov/ust/index.htm.

114 For more information about Bankruptcy Administrators, see Bankruptcy Administrators, http://www.uscourts.gov/
FederalCourts/Bankruptcy/BankruptcyAdministrators.aspx.

115 US. Const. art. I, § 8, cl.4. See also Charles Jordan Tabb, The Bankruptcy Clause, the Fifth Amendment, and the Limited Rights of
Secured Creditors in Bankruptcy, 2015 I1l. L. Rev. __, at *1 (forthcoming 2015) (noting that the powers granted to Congress under
the Bankruptcy Clause are extremely broad), available at http://ssrn.com/abstract=2516841.
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3. The Estate Neutral

Recommended Principles:

« The Bankruptcy Code should be amended to delete any reference to an “examiner”
and to incorporate the concept of a more flexible “estate neutral,” as described in
these principles.

o Section 1104(c) of the Bankruptcy Code should be amended to set forth the
standards for, and potential authority and duties of, an estate neutral, as described
in these principles.

 Section 1104(c) should not mandate the appointment of an estate neutral in any
circumstances.

o The court should be permitted to order the U.S. Trustee to appoint an estate neutral
if (i) a trustee is not appointed and (ii)(a) the appointment is in the best interests
of the estate, or (b) for cause.!'¢

« An order directing the U.S. Trustee to appoint an estate neutral should specify the
scope of the estate neutral’s duties and the duration of the appointment. The court
may direct the U.S. Trustee to appoint more than one estate neutral in any given
case to serve different functions if necessary or warranted by the circumstances
of the case. Nevertheless, the Bankruptcy Code should include a presumption
against the appointment of more than one estate neutral in any given case.

o An order directing the U.S. Trustee to appoint an estate neutral should not
permit that individual to: (i) propose a chapter 11 plan for the debtor; (ii) act as
a mediator in any matter affecting the chapter 11 case, unless such action is the
primary purpose of the individuals original appointment; (iii) initiate litigation
on behalf of the debtor or the estate, unless such action is within the scope of the
individual’s original appointment and the individual was not previously engaged
to investigate or examine matters relating to the litigation or the debtor’s chapter
11 case; or (iv) except as provided in the principles for small and medium-sized
enterprise cases, operate the debtor’s business.

o Upon the entry by the court of an order directing the U.S. Trustee to appoint
an estate neutral, the U.S. Trustee should, in conformity with the procedures
established for the appointment of a chapter 11 trustee, appoint a disinterested
person to serve as the estate neutral. A party in interest should have the ability to
object to the person appointed as the estate neutral under the same procedures and
subject to the same standards established in the principles governing objections
to the person appointed as the chapter 11 trustee. See Section IV.A.2, The Chapter
11 Trustee.

116 Bankruptcy cases in Alabama and North Carolina are not under the jurisdiction of the U.S. Trustee, but rather are administrated
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by Bankruptcy Administrators in those jurisdictions. Accordingly, the applicable rules of those jurisdictions would govern the
appointment process.
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The Estate Neutral: Background

A chapter 11 trustee is not the only alternative to the debtor in possession. An examiner with a
specific directive may be appointed to investigate the affairs of the debtor.!”” An examiner does not
displace the debtor in possession or its management, and it is available only if no trustee has been
appointed and only upon request of a party in interest or the U.S. Trustee and after notice and a
hearing. In those circumstances, section 1104(c) requires the court to appoint an examiner if such
appointment is in the interests of creditors, equity security holders, or the estate, or if “the debtor’s
fixed, liquidated, unsecured debts, other than debts for goods, services, or taxes, or owing to an
insider, exceed $5,000,000.""®

Whether the appointment of an examiner is truly mandatory in any given case has met with resistance
by some courts and created a split in the law.'”® Professor Jonathan C. Lipson reviewed “dockets
from 576 of the largest chapter 11 cases commenced between 1991 and 2007” and discovered that
“examiners were requested in only 87 cases, or about 15 percent of the sample,” and that the “motions
were granted in only 39 cases, less than half of cases where [an examiner was] sought, and about
6.7 percent of all cases in the sample”'* Professor Lipson concluded that despite statements by
some commentators to the contrary, examiners “are neither ‘routinely’ sought nor ‘automatically’
appointed in large cases”'* Professor Lipson also concluded that examiners were more likely
appointed in “huge,” contentious cases, and that a request for the appointment of a trustee increases

the odds that an examiner will be appointed.'*

Setting aside the debt threshold in section 1104(c)(2), courts have generally interpreted the
“interests” test in section 1104(c)(1) to broadly encompass the interests of all parties in interest.
As one court explained, “the basic job of an examiner is to examine, not to act as a protagonist in

117 For a general discussion of the role and appointment of examiners in chapter 11 cases, see Jonathan C. Lipson, Understanding
Failure: Examiners and the Bankruptcy Reorganization of Large Public Companies, 84 Am. Bankr. L.J. 1 (2010).

118 11 US.C. § 1104(c).

119 See, e.g., In re Wash. Mutual, Inc., 442 B.R. 314, 324 (Bankr. D. Del. 2011) (“The Court denied the Initial Examiner Motion .
.. finding that there was no appropriate scope for an examiner to conduct an investigation given that issues pertinent to, and
even beyond the scope of, the chapter 11 cases had been ‘investigated to death.”); In re Spansion, Inc., 426 B.R. 114, 127 (Bankr.
D. Del. 2010) (“I find no sound purpose in appointing an examiner, only to significantly limit the examiner’s role when there
exists insufficient basis for an investigation. To appoint an examiner with no meaningful duties strikes me as a wasteful exercise,
a result that could not have been intended by Congress.”); In re Erickson Ret. Communities, LLC, 425 B.R. 309, 312 (Bankr.
N.D. Tex. 2010) (“At first blush, the issue here seems to be whether, because the $5 million unsecured debt threshold is met .
.. the appointment of an examiner is mandatory. Many courts have been confronted with this issue and have held yes — an
examiner is required whenever the $5 million unsecured debt threshold of Section 1104(c)(2) is met. This court agrees with such
courts that, where the $5 million unsecured debt threshold is met, a bankruptcy court ordinarily has no discretion. The only
judicial discretion that comes into play is in defining the scope of the examiner’s role/duties. The court can make the scope of
an examiner’s duties very broad or very narrow.” (citations omitted)); In re Vision Dev. Grp. of Broward Cnty., LLC, 2008 WL
2676827, at *3 (Bankr. S.D. Fla. Jun 30, 2008) (“[A] request for, and appointment cannot be waived by request made late in case
of, an examiner may be made ‘at any time before the confirmation of the plan.”) (quoting 11 U.S.C. § 1104(c)(2)). See also Walton
v. Cornerstone Ministries Invs., Inc., 398 B.R. 77, 81 (N.D. Ga. 2008) (“[E]very district court and nearly every bankruptcy court
that has confronted the question has also read the provision to be mandatory on its face”); In re Schepps Food Stores, Inc., 148
B.R. 27, 30 (S.D. Tex. 1992) (“This reasoning is both grammatically and contextually wrong. In the provision, ‘as is appropriate’
modifies ‘investigation. The statute allows the court to determine the scope, length, and conduct of the investigation, rather than
the appointment itself””).

120 Jonathan C. Lipson, Understanding Failure: Examiners and the Reorganization of Large Public Companies, 84 Amer. Bankr. L. J. 1
(2010). See generally supra note 66 and accompanying text (generally discussing limitations of chapter 11 empirical studies).

121 Id. at 4. Indeed, Professor Lipson includes this quote from the Honorable Robert Gerber of the U.S. Bankruptcy Court for the
Southern District of New York: “[M]andatory appointment [of examiners] is terrible bankruptcy policy, and the Code should be
amended . . . to give bankruptcy judges . . . the discretion to determine when an examiner is necessary and appropriate. . . ” Id.

122 Id. at 5. Professor Lipson also notes that examiners are more likely to be sought in cases pending in Delaware or the Southern
District of New York (where most of the “huge” cases are filed), and that allegations of fraud do not automatically result in either
a request for, or order appointing, an examiner. Id.
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the proceedings.”'* For this reason, “appointment under § 1104(c)(1) must, therefore, be in the
interests of everyone with a stake in the case, including creditors, equity security holders, and other
interests of the estate”'** When only certain parties (i.e., the movants) would likely benefit from
the appointment of an examiner, such request was not deemed to satisfy the “interests” test.!” In
deciding whether to appoint an examiner, courts have also considered the overall financial benefit
that an examiner could bring to the estate.’® Allegations of corporate fraud and misconduct by
a debtor’s insiders or affiliates are often cited as reasons for appointing an examiner so that the
examiner may investigate such allegations.'”

It is noteworthy that although the language in section 1104 is not explicit, some courts and scholars
have stated that the “interests” test for the appointment of examiners is the same “interests” test that
is applied to the appointment of trustees: the “best interests” test.'?® This reasoning may be based
on the fact that the “interests” test in section 1104(a) respecting trustee appointments and section
1104(c) respecting examiner appointments is substantially identical;'*’ indeed, the statute does not
explicitly provide for a “best interests” test.'*

123 Official Comm. of Asbestos Pers. Injury Claimants v. Sealed Air Corp. (In re W.R. Grace & Co.), 285 B.R. 148, 156 (Bankr. D. Del.
2002).

124 In re Gliatech, Inc., 305 B.R. 832, 836 (Bankr. N.D. Ohio 2004) (citations omitted). Another court explained that “[a] single
creditor group ‘cannot justify the appointment of a[n] . . . examiner simply by alleging that it would be in its interests.” In re
Sletteland, 260 B.R. 657, 672 (Bankr. S.D.N.Y. 2001) (citations omitted). See also In re Lenihan, 4 B.R. 209, 212 (Bankr. D.R.I.
1980) (“[W]ill such an appointment benefit the estate of the debtor and the interests of creditors? A bankruptcy court, which
must eventually pass upon questions of fairness, good faith, best interest, etc. prior to confirmation, cannot blindfolded by the
tactical jockeying of the parties in determining what is in the interest of the estate.”) (citations omitted).

125 See, e.g., In re Loral Space & Commc’ns Ltd., 313 B.R. 577, 583-84 (Bankr. S.D.N.Y. 2004), revd and remanded on other grounds,
2004 WL 2979785 (S.D.N.Y. Dec. 23, 2004) (“The Ad Hoc Committee’s motion clearly fails the ‘in the interests of the estate’ test
of section 1104(c)(1) of the Bankruptcy Code. First, under section 1104(c)(1) the appointment of an examiner must be in the
interests of the estate in general. Here, however, the appointment of an examiner would, at best for the shareholders, advance
only their interests in opposition to the Debtors’ plan.”). On appeal, the district court reversed and remanded to the bankruptcy
court, mandating the appointment of an examiner but solely on the ground that “[o]n its face, Section 1104(c)(2) mandates the
appointment of an examiner where a party in interest moves for an examiner and the debtor has $5,000,000 of qualifying debt.”
In re Loral Space & Commc’ns Ltd., 2004 WL 2979785, at *4 (S.D.N.Y. Dec. 23, 2004).

126 See, e.g., In re Loral Space & Commcns Ltd., 313 B.R. 577, 584 (Bankr. S.D.N.Y. 2004), revd and remanded on other grounds,
2004 WL 2979785 (S.D.N.Y. Dec. 23, 2004) (“[T]he appointment of an examiner would not be in the estates’ interest in the light
of the negligible benefits of the requested valuation balanced against its cost.”); In re Shelter Res. Corp., 35 B.R. 304, 305 (Bankr.
N.D. Ohio 1983) (“The appointment of an examiner would entail undue delay in the administration of this estate and most
likely cause the debtor to incur substantial and unnecessary costs and expenses detrimental to the interests of creditors and
parties in interest”); In re Hamiel & Sons, Inc., 20 B.R. 830, 837 (Bankr. S.D. Ohio 1982) (conducting cost/benefit analysis when
considering appointment of trustee or examiner).

127 See, e.g., In re Keene Corp., 164 B.R. 844, 856 (Bankr. S.D.N.Y. 1994) (“Often, appointment of an examiner is warranted when the
debtor’s transactions with affiliates should be investigated.”) (quoting M. Bienenstock, Bankruptcy Reorganization 299 (1987)).
Another bankruptcy court appointed an examiner because it found that it was in the interest of creditors to involve an examiner
in light of the significant amount of debt, receivables, and other obligations at stake and that “[t]he involvement of an examiner
will contribute valuable perspective to a case with many competing interests at stake” In re First Am. Health Care of Ga., Inc.,
208 B.R. 992, 995 (Bankr. S.D. Ga. 1996).

128 SeeIn re Lenihan, 4 B.R. 209, 211 (Bankr. D.R.I. 1980) (holding that the decision to appoint an examiner “rests on a determination
by the court that such appointment would be in the best interests of creditors, equity security holders, and the estate; the same
test used to determine whether the appointment of a trustee is warranted”) (emphasis added); Ryan M. Murphy, Does the Recent
String of Examiner Appointments in Delaware Represent a Sea Change in Approach or Merely a Perfect Storm of Cases?, Norton
J. Bankr. L. 2011.04-2 (2011) (“[A] bankruptcy court is authorized to appoint an examiner under two scenarios: (1) where it is
in the best interest of the estate and interested parties; or (2) where the debtor’s fixed, unliquidated debts (excluding claims for
goods, services, taxes and insider transactions) exceed $5 million.”) (citations omitted) (emphasis added); 5 Norton Bankr. L.
& Prac. 3d § 99:25 (“The ‘best interests’ test for the appointment of an examiner, like the Code § 1104(a)(2) provision for the
appointment of a trustee6 is a flexible and discretionary standard”).

129 Section 1104(a) provides that the court shall appoint a trustee if, among other reasons, “such appointment is in the interests of
creditors, any equity security holders, and other interests of the estate” 11 U.S.C. § 1104(a)(2). Section 1104(c) provides that the
court shall appoint an examiner if, setting the debt threshold aside, “such appointment is in the interests of creditors, any equity
security holders, and other interests of the estate” 11 U.S.C. § 1104(c)(1).

130 “Sections 1104(a)(2) and (c)(1) of the Bankruptcy Code, using identical language, authorize the appointment of a trustee or
examiner, respectively, if ‘such appointment is in the interests of creditors, any equity security holders, and other interests of
the estate! Under these provisions, a creditor group, no matter how dominant, cannot justify the appointment of a trustee or
examiner simply by alleging that it would be in its interests. It must show that the appointment is in the interests of all those
with a stake in the estate, which in this case would include the Debtor. As Collier points out, ‘Use of the word ‘and’ suggests that
creditors cannot on their own obtain the appointment of a trustee under the provision in order to disenfranchise equity security
holders or other interests.” In re Sletteland, 260 B.R. 657, 672 (Bankr. S.D.N.Y. 2001).
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Ifappointed, the primary duty of an examiner under currentlawis to (i) “conduct such an investigation
of the debtor as is appropriate, including an investigation of any allegations of fraud, dishonesty,
incompetence, misconduct, mismanagement, or irregularity in the management of the affairs of
the debtor of or by current or former management of the debtor”' and (ii) “(A) file a statement
of any investigation conducted . . . including any fact ascertained pertaining to fraud, dishonesty,
incompetence, misconduct, mismanagement, or irregularity in the management of the affairs of the
debtor, or to a cause of action available to the estate; and (B) transmit a copy or a summary of any
such statement to any unsecured creditors’ committee or equity security holders’ committee, to any

indenture trustee, and to such other entity as the court designates.”'**

The examiner’s investigation and report may have an important effect on the direction of the case, as
well as on the pursuit of claims for the benefit of creditors. For example, the examiner’s reports in the
chapter 11 cases of Lehman Brothers, Residential Capital, and Tribune Company assessed the merits
of claims asserted by parties in the case, identified additional potential claims and causes of action,
and provided parties in interest with substantial information concerning the debtor and its case that
otherwise likely would have been undiscovered or unavailable.”*® Commentators summarize these
benefits as follows:

If equipped with a mandate of sufficiently broad scope, an examiner may promote
efficiency by navigating among the frequent multiplicity of other investigations by
governmentauthorities, boards of directors, creditors, and shareholders. The examiner
may play the lead role among the players in the bankruptcy case by conducting an
expansive and timely investigation that will aid parties later in pursuing monetary
recoveries and other remedies. In many respects, the examiner should preempt the
bankruptcy field by vastly reducing the need for early and duplicative discovery
efforts by separate creditors or committees. '**

Notwithstanding the potential benefit to the estate, some observers argue that an examiner simply
adds another layer of cost and delay to the process and that the debtor in possession or unsecured
creditors’ committee can serve the same function.'* The primary response to this potential critique
is that an examiner comes to the process with a special, independent, and neutral role, which no
other party can claim. The principle that the proper role of an examiner is that of a disinterested,
nonadversarial officer of the court has been so widely accepted that it can hardly be doubted."*

131 11 US.C. § 1104(c).

132 Id. § 1106(a)(4) (referred to in 11 U.S.C. § 1106(b)).

133 See Report of Kenneth N. Klee, Examiner, It re Tribune Co., No. 08-13141 (July 26, 2010) [Docket Nos. 5130, 5131, 5132, 5133];
Report of Anton R. Valukas, Examiner, In re Lehman Bros. Holdings, Inc., No 08-13555 (Bankr. S.D.N.Y. Mar. 11, 2010) [Docket
No. 7531]; Report of Arthur J. Gonzalez, Examiner, In re Residential Capital, LLC, No. 12-12020 (Bankr. S.D.N.Y. May 13, 2013)
[Docket No. 3698]. (Kenneth N. Klee and Arthur J. Gonzalez are Commissioners.)

134 Clifford J. White III & Walter W. Theus, Jr., Chapter 11 Trustees and Examiners after BAPCPA, 80 Am. Bankr. L. J. 289, 290
(2006).

135 See, e.g., Dickerson, supra note 19, at 904 (“[H]aving an examiner in a case can substantially increase the costs of the
reorganization and, accordingly, reduce the amount available to pay creditor claims. Because examiners are often appointed in
cases that have active creditor committees, courts have refused to appoint an examiner if doing so would increase the number of
fiduciaries already involved in a case. Some courts have argued that examiners often duplicate the work already being performed
by creditors’ committees””).

136 Examples of cases stating this principle: Kovalesky v. Carpenter, 1997 WL 630144, at *3 (S.D.N.Y. Oct. 9, 1997) (“Examiners .
.. play a chiefly information-seeking role and, like the court itself, must remain a neutral party in the bankruptcy process.”);
In re Big Rivers Elec. Corp., 213 B.R. 962, 977 (Bankr. W.D. Ky. 1997) (“[The examiner is] a party who is not an adversary but
rather an independent third party and officer of the Court?”); In re Interco Inc., 127 B.R. 633, 638 (Bankr. E.D. Mo. 1991) (“[T]
he Examiner’s role is by its nature disinterested and nonadversarial. There is no doubt that the Examiner is a neutral party in a
bankruptcy case”); In re Baldwin United Corp., 46 B.R. 314, 316 (Bankr. S.D. Ohio 1985) ([The Examiner] is first and foremost
disinterested and nonadversarial. . . . [H]e answers solely to the Court.).
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Accordingly, the examiner provides an independent assessment of the matter at hand and can identify
value, encourage parties to recognize the strengths and weaknesses of their respective positions in
the case, facilitate quicker resolutions of disputes, and ultimately produce benefits for the estate.
Nevertheless, one criticism of the process is that the examiner’s report, which may identify this value
and was paid for by the estate, may not be admissible as evidence in prosecuting or defending the
causes of action investigated in the report.

Under current law, the role of an examiner is limited to the investigatory function described above.
Yet examiners may add value to cases in other capacities given their uniquely independent and
neutral posture. For example, courts have appointed mediators and facilitators to help chapter
11 cases progress, either when plan negotiations are stalled or major litigation threatens to derail
reorganization efforts."”” Such mediators and facilitators have proven effective in some cases, but
they currently are appointed on an ad hoc basis and with little governing authority. Expanding the
potential scope of an examiner to include the role of mediator and facilitator as well as similar
functions would allow parties in interest and the court to use an independent neutral party to address
specific issues in a particular case in an efficient and controlled manner. Many courts interpret
section 1104 as currently prohibiting this kind of appointment, whether termed an “examiner” with
expanded powers or a “trustee” with limited powers.'**

The Estate Neutral: Recommendations and Findings

The Commission reviewed the case law and academic literature concerning the frequency and
use of examiner appointments and the interpretation of the current statute, which mandates
the appointment of an examiner in certain circumstances. The Commissioners explored, in the
alternative, the utility of a new estate neutral, particularly in cases when, for example, stakeholders
found value in leaving the debtor in possession in control, but certain matters in the case needed an
independent assessment either because it was difficult for a debtor to investigate itself or because the
debtor and stakeholders were too vested in their respective positions to identify areas of potential

137 Examples of cases using court-appointed mediators: In re R.H. Macy & Co., Inc. 1994 WL 482948 (Bankr. S.D.N.Y. Feb. 23,
1994); In re Lehman Bros., Inc., Ch. 11 Case No. 08-13555 (JMP) (Bankr. S.D.NY.) (Jan. 16, 2009) [Docket No. 2569]. See also
Cassandra G. Mott, Macys Miracle on 34th Street: Employing Mediation to Develop the Reorganization Plan in a Mega-Chapter
11 Case, 14 Ohio St. J. on Disp. Resol. 193, 207-10 (1998); Harvey R. Miller, The Changing Face of Chapter 11: A Reemergence
of the Bankruptcy Judge as Producer, Director, and Sometimes Star of the Reorganization Passion Play, 69 Am. Bankr. L.J. 431,
437 (1995). For an example of a court-approved arbitration procedure in the context of claims resolutions, see Meyer v. Dalkon
Shield Claimants Trust, 164 F.3d 623, at *1 (4th Cir. 1998) (unpublished table decision) (explaining alternative dispute resolution
procedures used to address products liability claims).

138 See, e.g., Official Comm. of Asbestos Pers. Injury Claimants v. Sealed Air Corp. (In re W.R. Grace & Co.), 285 B.R. 148, 156-57
(Bankr. D. Del. 2002) (denying debtor’s motion to appoint examiner with expanded powers or trustee with limited purpose
to prosecute fraudulent transfer claims because “the basic job of an examiner is to examine, not to act as a protagonist in the
proceedings” and “[t]here is no such entity as a limited purpose trustee under the [Bankruptcy] Code”); Kovalesky v. Carpenter,
1997 WL 630144, at *3 (S.D.N.Y. Oct. 9, 1997) (“Examiners . . . play a chiefly information-seeking role and, like the court itself,
must remain a neutral party in the bankruptcy process”); In re Interco Inc., 127 B.R. 633, 638 (Bankr. E.D. Mo. 1991) (“[T]he
examiner’s role is by its nature disinterested and non-adversarial. There is no doubt that the examiner is a neutral party in a
bankruptcy case”); In re Baldwin United Corp., 46 B.R. 314, 316-17 (Bankr. S.D. Ohio 1985) (“[W]e never contemplated, nor
in our opinion does the Bankruptcy Code contemplate, that the examiner act as a conduit of information to fuel the litigation
fires of third-party litigants.”); In re Hamiel & Sons Inc., 20 B.R. 830, 832 (Bankr. S.D. Ohio 1982) (an examiner “constitutes
a court fiduciary and is amenable to no other purpose or interested party”). But see S. Rep. No. 989, 95th Cong. 2d Sess. 116
(1978), reprinted in 1978 U.S.C.C.A.N. 5787 (“The [bankruptcy] court is authorized to give the examiner additional duties as
circumstances warrant.”); In re Mirant Corp., 2004 WL 2983945, at *2-3 (Bankr. N.D. Sept. 1, 2004) (examiner authorized to
monitor and mediate plan negotiations); In re Pub. Serv. Co. of N.H., 99 B.R. 177 (Bankr. D.N.H. 1989) (examiner authorized to
mediate negotiations related to chapter 11 plan); In re UNR Indus., Inc., 72 B.R. 789 (Bankr. N.D. Ill. 1987) (examiner appointed
to negotiate chapter 11 plan and facilitate resolution of substantive differences).
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