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May 17, 2007, Maryland Governor
OnMartin O'Malley signed the
Maryland Clean Indoor Air

Act, which took effect on February 1,
2008. Advocateswho had worked for yearsto
gain passage of the bill celebrated briefly, then
|turned to the next step—agency regulations
required for implementation of thelaw. For
almost nine months, advocates worked to
ensure that the intent of the legislature was
|maintained in the regulations. And the
Department of Health and Mental Hygiene
worked methodically to assure an open
process and final regulations that both reflect
the legislature’sintent and make compliance
with and enforcement of the law manageable.
Center staff assisted the agency at every step
and will continue to support local health
departments as they consider applications for
waivers and answer questions on compliance.

The 2007 Special Session of the
General Assembly also provided an
opportunity for the Center to respond
[immediately to aproblem raised by the
Baltimore City Health Department regarding
youth use of Black and Mild small cigars. That
work continues today. We are also continuing
to develop our resources to assist residents of
multi-unit housing who are suffering from
secondhand smoke drift. Networking at the
National Conference on Tobacco or Health and
|the Smoke-Free Multi-Unit Housing Ancillary
Meeting provided us with ideas on how to
advance our smoke-free housing initiativein
Maryland. The bottom line: Even with the
Clean Indoor Act in place, there is much to do

|in tobacco control.

Kathleen Hoke Dachille
Director, Legal Resource Center for
Tobacco Regulation, Litigation &

Advocacy
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e smokefree City of
Minneapolishosted the 2007

National Conferenceon
Tobacco or Health from October 24
to 26. Theconferencetook place
over an upbeat three daysinwhich
tobacco control advocates shared
successesand challengesand learned
about innovativeand effective
policiesin tobacco cessation and
prevention. Entitled* Reaching Our
Goal in Tobacco Control,” the
conference opened with afrank
discussion of the Department of
Justicelawsuit against “ Big Tobacco”
and concluded with encouraging
words about achieving our short-
term andlong-term goals. Between
these opening and closing remarks
weredozensof engaging
presentations by |eading tobacco
control experts.

Asin past yearsstaff of the
Center contributed to and learned
much from the nationa conference.
Aspart of apand discussion entitled
“Smoke-FreeHousing: The Next
FrontierisHere,” Center Director
Kathleen Dachilleinformed attendees
of the causesof actionavailabletoa
tenant or owner experiencinga
smokedrift problemin an apartment
or condominium. Dachillereviewed
the scant caselaw ontheissueand
explanedwhy certainlega clams

Center Contributesto the 2007

National Conference on Tobacco or Health

aremore successful than others. Co-
presentersKaren Blumenfeld of New
Jersey GASP, Robin Salshurg of the
Public Health Ingtitute, and Susan
Schoenmarklin of the Smoke-Free
EnvironmentsLaw Project,
addressed specificclaimsinmore
detail, urging attendeesto seek
advicefromlega counsd when
assigingindividudsnegatively
affected by smokedriftintheir multi-
unitdwelings.

Center Research Fellow
Jacqueline McNamaraand Staff
Attorney Erin Smithengaged
attendeeswith their poster
presentation, “ Regulation of
Secondhand Smokein Public Parks.”
The presentation explained the
reasonswhy astateor local
jurisdiction should consider imposing
asmoking banin public parks,
including decreasingtherisk of fire,
eiminating cigarettelitter, and
protecting young peoplefrom
exposureto smoking behavior. With
alist of smokefreeparkspolicies
from acrossthe country, including a
fineexamplefrom the host sate,
Minnesota, the poster demonstrated
to attendeesthat smokefree parksis
an attai nabl e tobacco control goal.

During thethree-day
conference, Center staff reconnected
with tobacco control advocatesand

Continued on page 3
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attorneysfrom acrossthe country
and forged new relationshipswith
individualsworkingon policy

devel opment cons stent with that of
the Center. Asnoted by the
Conference Steering Committeein
itswelcome etter to attendees,
“[o]neof the hdlmarksof the
tobacco control movement hasbeen
itsongoing senseof community,
offering mutua support and
assistance acrossgeographic
boundariesinwaysthat are
sometimeshardto quantify.” The
Nationa Conferenceagain offered
that opportunity to tobacco control
advocatesand succeededin
educating and invigorating the
community to reach itstobacco
control goals. Thenext National
Conferencewill beheldin Phoenix,
Arizona, from June 10-12, 2009.

NATIONAL
NEwWS

Smoke-Free Housing
Ancillary Meeting
Succeeds in Educating and
Connecting Advocates

Conference on Tobacco or

Health, Center Director
Kathleen Dachilleand Staff Attorney
Erin Smith attended the Smoke-Free
Multi-Unit HousngAncillary
Meeting. Asacontinuation of the
work of the I nternational Smoke-
FreeMulti-Housing Codition, the
meeting served to educate members
about lega and policy developments
insmoke-freemulti-unit housingand

I n advance of the National

to providetheopportunity tolearn
about what programsarein place
and effectivein reducing smokedrift
in gpartmentsand condominiums.*
Dachilleengaged attendeesina
lively discussion about whether and
when an gpartment or condominium
resident can usethe common law
tort of nuisanceagainst aneighbor,
landlord, management company,
condominium board, or fellow
condo owner when smokedriftsinto
theresident’ sunit from an adjacent
unit. Becauseexigting caselawis
not encouraging, Dachilleaddressed
whether satutory changesin
nuisance law are necessary and
appropriate. Fielding numerous
guestionsfromtheaudience,
Dachilleexplained thebenefitsand
drawbacksof statutory changesand
explained how existing lawsmay be
sufficientin certain cases.

Following Dachille, Tina
Pettingill of the Smoke-Free
Housing Coditionof Maine, and
Robin Sa sburg of the Public Hedlth
Institute, presented “ Two
Approachesto Achieving Smoke-
FreeMulti-Unit Dwellings: Voluntary
and Legidative—IsOnePreferable
tothe Other?” Maine'ssuccessin
securing smoke-freemulti-unit
housing for public housing and
market-rateresdentscameasa
result of hard work by the Smoke-
FreeHousing Codlition, supported
by Maine' sAttorney Generd,
Steven Rowe; |legidative changewas
not necessary. Yet, insevera loca
juridictionsin Cdlifornia, smoke-
freemulti-unit housing became
availableasaresult of legidation
passed after significant advocacy by
tobacco control and public health
advocates. Thedynamicdiscusson
that followed Pettingill’sand
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Sashurg’spresentationsreveaded
that knowing theoptionsavailable
and pursuing those appropriatefor a
particular jurisdictionarecritica to
SUCCESS.

Theafternoon session
included presentationson how to
engage management companiesand
public housing authoritiesonthe
Issueof smoke-freemulti-unit
housing. Several statesand local
jurisdictionshavesucceededin
convincing management companies
to adopt smoking policiesthat
reducethelikelihood of smokedrift
ingpartmentsand condominiums.
Othershave persuaded public
housing authoritiesto adopt rigorous
smoking policiesthat prohibit
smokingingdepublichousing
buildings, includingindividud units.
Presentersexplained how these
accomplishmentswereachieved and
how other jurisdictionscan secure
smilar policies. Participantswere
also provided withampletimeto
contribute their own successstories
and challengesand to network with
colleaguesworking toward smoke-
freemulti-unit housing.

Inadditionto attending and
participatingintheancillary meeting,
Smith aso attended asmall group
meeting at whichthecritical problem
faced by those seeking to assist
multi-unit housing residentswas
discussed: Whether and how smoke
drift betweenindividua unitswithin
multi-unit housing can be measured
effectively and what standardscan
be used to determinewhether the
smokedriftisactionable. Although
measuring thesmokedriftisnot
easy, therearetoolsavailableto do
s0. But, determiningwhat leve of

Continued on page 4
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smokedrift crestesanuisanceor
health hazard isan open question that
will continueto be addressed by the
smdll group. The Center will continue
to participatein effortsto answer this
guestionand will continueitsactive
membershipinthelnternational
Smoke-FreeMulti-Housing

Cadition.

Footnotes

! Information about and PowerPoint
presentations from the meeting are
available online at http://www.tcsg.org/
sfelp/Powerpoint_Sfelp.htm.

What's New in Smokefree
Multi-Unit Housing

* Center Deputy Director, Michael
Strande spoke at the National Mullti
Housing Council conferenceheldin
Ddllas, Texas, inlate October. Along
with Rob Couch, President of First
Centrum, Strande explained why
multi-unit housing ownersshould
consider adopting smoking policies
that reduce smokedrift between
units. Coming at the end of theday-
long conference, the presentation
smply raised theissuefor ownersand
pointed them to appropriatere-
sourcesto helpthem develop an
effectivesmoking palicy.

*Belmont, CA —On October 9,
2007, Belmont, Cdiforniabecame
thefirst jurisdictionto prohibit smok-
inginall publicand privately owned
multi-unit housing. The3-2voteby
the Belmont City Council created the
strongest smoking baninthenation,
including al apartments, condomini-
ums, and townhousesthat share
commonfloorsor cellingswith other
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units; smoking isaso prohibited
within 20feet fromal buildingsin
which smokingisprohibited.
Current tenantsare grandfathered
infor fourteen monthsor until the
tenantsvacatetheunit. Smoking
ispermitted only in designated
outdoor areasof multi-unit
housing. Theordinanceaso
declared the uninvited presence of
secondhand smoke on property a
nuisanceand atrespass, giving
those exposed apotential legal
causeof action againgt the
smoker.

Resour ces for Smokefree
Housing

California -http://
www.smokefreeapartments.org/

http://ww.respect-ala.org/
drifthtm

http://ccap.etr.org
index.cfm?fuseaction=resources.

multiHousng

http://tal c.phlaw.org/pubs/
publicationsphpchoice=newbrowse
& search=1#housing

http:/mmww.cdifornidung.org/
thecenter/Smokefree
Hous ngTheNewFrontier.ntm

Colorado - http://
www.gaspforair.org/gasp/housing/
housng issues.php

Hawaii - http://
hawaiismokefreehomes.org/

Ohio - http://
www.ohiosmokefreehous ng.comy/

Oregon - http://
www.smokefreeoregon.comy/ or
http://smokefreshous ngnw.cony

Maine- http://
www.smokefreeforme.org/

Maryland - http://
mdsmokefreespartments.org/ -
Coming Soon!

Michigan - http://
www.mismokefreeapartment.org/

Minnesota - http://
www.mnsmokefreshousing.org/

Nevada - http://
www.gethedthyclarkcounty.org/
tobacco/

ankfree apatmentshtml#wo

Texas- http://www.s-fhc.com/

Utah - http://
www.tobaccofreeutah.org/
aptcondoguide.html

Washington - http://
smokefreehous ngnw.com/

http:/Amww.kitsapcountyhealth.com/
community _hedthvhedth promotion/
tp_fresh ar_housing.htm

West Virginia - http://
www.wysmokefreehous ng.com/

Wisconsin - http://
www.tobaccof reedanecounty.org/
resources/smoke free apts.asp

National -http://www.no-

smoke.org/
goingsmokefree.php?dp=di1l

http://mww.tobaccol awcenter.org/

http:/AMmww.wmitchd l.edu/
Tobaccol aw/resources/
SchoenmarklinWeb.pdf
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TCLC Ancillary Meeting:
Finding the Boundaries of
Tobacco Regulation

saprecursor tothe
National Conferenceon
Tobacco or Hedlth, the

Tobacco Control Lega Consortium
(TCLC) hosted a symposium,
“Going Too Far?. Exploringthe
Limitsof Smoking Reguletion.”
Held a theWilliam Mitchell College
of Law, home of the Tobacco Law
Center, thesymposium featured
prominent nationa andinternational
expertson the science, law, and
policy of tobacco and smoking
regulation.

PresentersSimon
Chapman, professor and director of
research at the University of
Sydney, Audtraia, and James
Repace, abiophysicist from Tufts
University, Massachusetts, debated
laws, regulations, and policies
imposing smoking restrictionsin
outdoor areas such asbeaches,
parks, and outdoor cafés.
Chapman and Repace soundly
defended their respective positions.
Chapman argued that outdoor
smoking restrictionsshould only be
sought for environmental or social
behavior modification reasons, not
for the protection of public health.
Becauseresearch demonstratesthat
outdoor exposureto secondhand
smoke doesnot present health
risks, Chapman asserted that
pursuing outdoor smoking bansfor
public health reasonsiswithout
sufficient scientific support and
contributesto the public perception
of tobacco control advocatesas
irrational and Single-minded.
Countering Chapman, Repace
presented data collected from

outdoor areasinwhich smokingwas
present and absent, showingthatin
the smoking areas, non-smokersare
exposed to measurableand
potentialy harmful levelsof
secondhand smoke. While Repace
acknowledged the need for
continuing research, he argued that
exiging evidenceisasufficient basis
for regulation. After anengaging
discussonwiththeaudience,
comprised mainly of tobacco control
attorneys, Chapman and Repace
yielded thefloor for the next debate.

The second debate focused
onwhether, when, and how an
employer shouldimposesmoking
restrictionson employees. Lewis
Maltby of the National Workrights
Institutein Princeton, New Jersey,
vigoroudy opposed employer
policiesthat discriminate against
employeesor applicantswho smoke.
Maltby argued that employees
lawful conduct outside of work
should not formthe basisfor
employment decisions. Helauded
themany statesthat have enacted
laws protecting employeesfrom
negative employment actionsbased
on smoking status. Dr. Robert
Crane, aphysicianfrom Columbus,
Ohio, who hasengagedin public
health advocacy, argued that
employersmay and should consider
smoking statusin decidingwhomto
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hireand whether and to what extent
employee health benefitsshould be
availableto smokers. Dr. Crane
presented economic dataon the
iImpact on health care costsand
productivity of smoking employees,
suggesting that for financia reasons,
employersshould consider hiring
only non-smokersor charging
smokersmorefor health benefits.
Moreover, Dr. Crane suggested that
suchemployment policieswill
encourage smokersto quit,
improvingindividua hedthaong
with makingimprovementsto public
hedlth. Intensequestionsfrom
attendees made clear that advocates
and policymakershave strong and
disparate opinionsonthisissue. Itis
clear, however, that ashealth care
cogtsincrease, moreemployerswill
consider such policies. Tobacco
control attorneysand policymakers
must be prepared to addressthis
issue.

According to Doug Blanke,
Executive Director of TCLC, “[t]he
purpose of the symposiumwasto
provideahighly interactive
environment inwhich participants
couldimprovetheir understanding of
divergent viewsand identify areasof
consensusaswell aspitfalsfor
policy initiatives.” That goa was
accomplished and thesymposium
hasingpired further discussonon
theseimportant issues.

at TCLC'sancillary meeting.

Jacqueline McNamara, center, looks on as Kathleen Dachille speaks
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Good Newsfrom R.J.
Reynolds?

e second largest tobacco
company intheUnited
States-and frequent

opponent of tobacco control
legidation- issued severd
announcementsin 2007 that may
have apositiveimpact onpublic
health and safety. In October, R.J.
Reynolds Tobacco Company
announcedthat all cigarettesit
manufacturesfor saleintheU.S. will
meet cigarettefire safety standards
by theend of 2009.t While 22
stateshave passed lawsrequiring
cigarette manufacturersto meet the
standards, effortsfor anational law
havefailedin Congress.? The
National FireProtection Association
andthe Coadlitionfor Fire-Safe
Cigarettes applauded the tobacco
company’sdecision and encouraged
other cigarette manufacturersto
adopt the same policy.® Because
cigarettes cause most of the
residentia firedesthsandinjuriesin
the U.S. and because of the quantity
of Reynolds' productsonthe
market, thispolicy should havea

positiveimpact on public safety.

Reynoldsasoannouncedin
November that the company will no
longer advertisein print media,
meaning consumer magazinesor
newspapers.* All such adswill
ceasein 2008. Althoughthe
company denied any link, the self-
imposed ban may have been aresult
of congtant complaint and litigation
by StateAttorneys General (AGS)
over Reynolds popular, youth-
centric marketing campaigns.® The
announcement that the company will
no longer utilize print mediacameon

Tobacco Regulation Review

thehed sof publiccriticismby
elected officialsand othersover the
company’sCamel No. 9 campaign.
Thiscampaign featurespackagingin
black, bright pink, and teal with
lettering strikingly smilar tothe
Chanel No. 5 perfumebox; give-
awayssuch aspink rhinestonesfor
decorating acell phone; berry-
flavored lip balm; and magazine ads
in Glamour, Elle, Vogue, and other
leading women’ smagazines popul ar
withteenagegirls. Regardlessof
whether the ad ban wasin response
to criticism of the Camel No. 9
campaign, young consumerswill not
be exposed to Reynolds' tobacco
adsin magazinesin 2008. Tobacco
control and public health advocates
expect that Reynolds' print media
budget will be shifted to direct-mall
and Internet-based campaigns such
that theimpact of thischange cannot
be measured in the near term.

One popular Internet-based
campagnwill notlikely berevivedin
2008, however. Having been sued
by severd AGs, including
Maryland’'sAG DouglasGander,®
R.J. Reynoldssuspendeditsindie
rock campaign, Camel “theFarm.”
“TheFarm” campaign wasanine-
pageadvertisement in Rolling Stone
magazine, inwhich Camel purported
to support independent record labels
and rock bands and had asignificant
online presencewith additiona
exposureat indierock venues. The
AGsalleged that the advertisement
promoting Camel “theFarm”, and
thereby Camel cigarettes, contained
cartoons, whichisaviolation of the
Master Settlement Agreement
(MSA). Further, CDscontaining

indierock music and given away as
part of the Camel “the Farm”
campaign constituted brand
merchandisedistributedinviolation
of theMSA. Inmid-December,
Reynolds suspended the campaign
and thefunky, music-infused website
wastaken down.” Reynolds
voluntary action indicatesthat the
Camd “theFarm” campaign has
been abandoned. Althoughitis
certainthat themarketing magic of
Reynoldswill continueto produce
effectiveandinnovative campaigns
that skirt at youth targeting, the
elimination of print adsandthe
Camel No. 9 and Camel “the Farm”
campaignstakesthese particular
schemesout of the public domain.

Footnotes

1 R.J. Reynolds Tobacco Company, State
and Local Regulation, Fire-Safe
Compliant Cigarettes, http://
www.rjrt.com/legal/stateFireSafety.asp.

2 For acompletelist of state laws, visit
thewebsite of the Coalition for Fire-Safe
Cigarettes at http://

www.firesaf ecigarettes.org/
categoryList.asp?categoryl D=77& URL
=L egislative%20updates/Adoptions.
Maryland's Cigarette Fire Safety
Performance Standards and Firefighter
Protection Act becomes effective July 1,
2008. Lawsof Maryland, Chapter 497
(2007); codified at Maryland Business
RegulationArticle, §§16-601 to 610.

8 SeeNFPA/Codlition for Fire-Safe
Cigarettes Press Release, Nov. 19, 2007,
http://www.nfpa.org/
newsReleaseDetails.asp?

categoryl D=488 & itemID=36908& rss=
NFPAnewsrel ease s& cookie%e5Ftest=1

Continued on page 7
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(“We congratulate R.J. Reynoldsfor its
leadership and ask other cigarette
manufacturersto follow suit.”).

4 See S. Elliott, Once a Mainstay of
Magazines, Cigarette Makers Drop
Print Ads, New York Times, Nov. 29,
2007, availableat http://
www.nytimes.com/2007/11/29/busi ness/
media/29adco.html?_r=1& oref=dogin.
Thearticle notesthat Philip MorrisUSA
discontinued print ads approximately
three years ago.

5 See American Legacy Foundation,
PressRelease, Nov. 27, 2007, “Under
Fire, R.J. ReynoldsPullsPrint
Advertisingin 2008" available at http://
www.americanlegacy.org/854.htm.

5 See Press Release, Office of the
Attorney General of Maryland,
“Attorney General Gansler SuesR.J.
Reynolds: Use of Cartoonsand CDsin
Advertising a Violation of the Master
Settlement Agreement,” Dec. 4, 2007,
available at http://www.oag.state.md.us/
Press/2007/120407.htm. Thepress
release contains alink to photos of the
ad and the CD. A copy of the Complaint
isonfilewith the Center.

7 Reynolds was also sued by two of the
bands featured in the ad; the plaintiff
bands allege unauthorized use of artists
names and unfair business practices.
See Sewart v. Reynolds, Superior Court
of California, Alameda County, Case No.
RG07361627, filed Dec. 17, 2007. A copy
of the Complaintisonfilewith the
Center.

SupremeCourt Hears
Argumentsin Maine
Internet Case

t theurging of the State of
Maine, several other
states and many public

health and tobacco control
advocates, theU.S. Supreme
Court agreed to hear achallengeto
Maine'slaw regulaing thesaeof
tobacco over theinternet. * The
pecific question presentedin
Rowe v. New Hampshire Motor
Transport Associationiswhether,
asapplied tocommon carriers, the
Mainelaw ispreempted by the
Federd AviationAdminidration
AuthorizationAct (FAAAA) of
1994.2 TheFirst Circuit Court of
Apped sconcluded that Significant
elementsof theMainetobacco
delivery law were preempted by
the FAAAA becausethose
provisionsrequireacommon
carrier to alter itsstandard
operationsto comply withthelaw.
Having granted certiorari in June,
the Supreme Court heard oral
argumentsinthecaseon
November 28, 2007.3

Arguing onbehdf of the
State of Maine, Deputy Attorney
Genera Paul Sternfaced an active
and sometimeshostile bench.
Fromthestart, Chief Justice
Robertsmade hisposition known:
“[TheMainelaw] talksabout what
carriershavetodo. . .in
connectionwith delivery, soit
relatesto the service of the motor
carrier.”* Mr. Stern explained that
thelaw hasonly aminima impact
on common carriersand that this
modest incidentd impact should not
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work to amelioratethe state’spublic
health police powers, asthelaw was
enacted for the purpose of preventing
youth accessto tobacco. Heoffered
that Sgnature-required ddiveriesand
specia package markings,
proceduresrequired by theMaine
law, are servicescurrently available
from many common carrierssuch that
compliancewith thelaw may impose
an additional cost to the vendor
shipping the tobacco, but does not
placeaburden onthe common
carrier. Unconvinced, Justice Breyer
opinedthat it would bea“ nightmare’
if states passed varying laws
governing how shipment of certain
products must be conducted.
Despitetheintense questioning, Mr.
Stern remained focused and | eft the
Court withtheclear understanding
that Maineiscommitted to reducing
youth accessto tobacco at all
venues.

The Center filed an amicus
brief in support of Maine at
the certiorari and merits

phases of the Rowe case.

Beth Brinkman, counsd
representing thecommon carrier
respondents, argued that alowing
Maine'slaw tosurvivechalenge
would be contrary to Congress
intentin passingthe FAAAA because
thelaw would diminishtheefficiency
and cost savings contempl ated by the
FAAAA. Althoughunableto
distinguishvoluntary restrictionssome
carriersagreed to in settlement with
several Attorneys Genera and those
set forth by theMainelaw, Ms.
Brinkmanfacedlittleobvious
oppositionfromthe bench. ®

Continued on page 8
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Although the Supreme Court
hasnot yet i ssued an opinion, the
Justices agpparent disposition against
theMainestatuteand in favor of
preemption provideslittle hopeto
Maine. Perhaps, asaresult, Maine
will ban the sal e of tobacco products
except during face-to-face
transactions, diminating al tobacco
product shipmentsinto and withinthe
sate. Interestingly, such abanwould
not face challenge based onthe
FAAAA andwouldlikely survivea
Commerce Clause challengeaslong
asin-stateand out-of -state sellers
are subject to the samerestrictions.®

Footnotes

1 New Hampshire Motor Transport
Association v. Rowe, 448 F.3d 66 (1st Cir.
2006), cert. granted, 127 S.Ct. 3037 (2007).
The Center filed an amicus curiae brief in
support of Maine's petition on behalf of
the Tobacco Control Legal Consortium,
American Lung Association, American
Cancer Society, and Campaign for
Tobacco-FreeKids.

2 Pub. L. No. 103-305, § 601, 108 Stat.
1569, 1605 (1994); specific provisions
codified at 49 U.S.C. §8 14501(c)(1) and
41713(b)(4)(A).

3 The Center filed an amicus curiae brief
in support of Maine on behalf of the
Tobacco Control Legal Consortium,
American Lung Association, American
Cancer Society, Campaign for Tobacco-
Free Kids, American Lung Association of
Maine, American Heart Association,
American Legacy Foundation, Americans
for Nonsmokers’ Rights, American
Medical Association, and the Maine
Medical Association.

4 A transcript of the oral argument in the
caseisavailable at http://
WwWw.supremecourtus.gov/
oral_arguments/argument_transcripts/06-

457 pof.

5 The United Statesfiled an amicus brief
in support of the respondents. At oral
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argument, Assistant Solicitor Douglas
Hallward-Driemeier briefly explained to
the Court why the federal government
concluded that the Maine law is
preempted by the FAAAA.

6 See Brown& Williamson Tobacco Corp.
v. Pataki, 320 F.3d 300 (2d. Cir. 2003)
(finding no Commerce Clause problems
with New York State's ban on the sale of
tobacco except by face-to-face
transaction or delivery directly by the
sdler).

CaliforniaPassesTwo
LawsAimed at
Protecting Children

n October, Californiapassed two
I lawsthat demonstratethe state's
continued successin tobacco

control. Onelaw will serveto
reduceyouth exposureto
secondhand smoke, diminishing
injury, illness, and likelihood of
smoking initiation. Theother law will
reduce youth accessto tobacco
products, contributing to adeclinein
youth smoking prevalence.

Following thelead of
Arkansasand Louisang, California
becamethethird stateto prohibit
smokingincarswhenachildisinthe
vehicle. WhileArkansasand
Louisanalimittheprohibitiontocars
carrying children under thirteenyears
of ageand six yearsold or younger,
respectively,* Cdifornidslaw
prohibitssmoking whenridingwith
anyone under the age of eighteen.?
Asof January 1, 2008, Cdlifornia
motorists may be subject to a$100
finefor violating thelaw. Because
thelaw isasecondary offense,

officersmay only citeadriver for
smoking around minorsoncethe
car has been stopped for a
primary traffic violation, suchas
speeding. Maineand New York
lawmakersare expected to
consider smilar lawsinthecoming
months

CdiforniaGovernor
Arnold Schwarzenegger dso
sgnedintolaw abill prohibiting
gift certificates, gift cards, and
smilar offerswhenusedinthe
distribution of freetobacco
products.® Thislaw closesa
loopholethetobacco industry had
beenusing to skirt existing law
prohibiting tobacco giveawaysat
public placesand events. Thelaw
aso clarifiesthat tobacco
companiesthat distributefree
tobacco productsthrough the mail
must verify that therecipient of the
product isat least eighteen years
old. Aswiththesmokingincars
bill, thislaw becameeffectiveon
January 1, 2008. Californiaand
Massachusettsarethe only states
to prohibit thisform of product
digtribution.

Footnotes

1 Ark. CodeAnn. §20-27-1903 (smoking
is prohibited unless the child is at

least six years of age and 60 pounds,
the Arkansas standard for use of a car
seat or booster seat); La. Stat. Ann.
§32:300.4 (smokingisprohibited if the
child is less than thirteen years of age,
the Louisiana standard for certain car
restraints).

2Cal. Health & Safety Code Ann.
§118948.

% Cal. Health & Safety Code Ann.
§118950.
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STATE AND
| ocaL NEws

And TheWinner Is. ..

The Quitters. Success of EX®

Foundation released theresults

of EX®, aunique smoking-
cessation campaign. Legacy
developed thecampaignin
partnershipwiththeMayo Clinic’s
Ni cotine Dependence Center and
piloted thecampaigninfour cities—
including Baltimore, Maryland—
between September 2006 and June
2007. See*Baltimore City Hopes
Pilot Program Will CresteMore
‘EX® Smokers,” Tobacco
Regulation Review, Vol. 6, Issue 1,
at p. 15 (April 2007). Inadditionto
Batimore, Legacy test-marketed
EX®inBuffao, New York; San
Antonio, Texas, and Grand Rapids,
Michigan. Thesecitieswerechosen
based ontheir locationintheU.S,,
adult smoking prevaence, and the
potentia toreach “priority
populations’—i.e., smokers
disproportionately impacted by
tobacco-rel ated disease and
subjected to intense marketing by
thetobacco industry.

I nfall 2007, theAmerican Legacy

Speaking to smokersina
language they can understand—that
of fellow smokers—EX® enhances
conventiona marketing and smoking
cessation techniqueswithinnovative
toolsto changetheway smokers
think and fed about thedifficult
processof quittingsmoking. The
campaign featuresacomprehensive
manual and easy-accesstel ephone

quitline. Evauation of thecampaign
andthesetools, specificdly, is
essentiad toimproving effectiveness
for smokersready to quit.

Theevduationyieded an
overal positiveresponseto EX®
televisonandradio ads, whichare
designed to steer smokerswho are
committed to quitting, but do not
know whereto start, to variousEX®
cessation services. Inparticular, the
evaluation demongtrated an ability to
increase consumer demand for
EX®’snationwide quitline, 1-800-
QUIT-NOW, and website,
www.BecomeAnEX.org. The
quitline experienced between afive-
fold (inBdtimore) and eleven-fold
(inGrand Rapids) increaseincall
volumewhen direct-response ads
weretelevised. Inaddition, the
websiterecelved about 27,000
“hits’ from new visitors, who spent
anaverageof Sx minutesviewing
ninepages. Legacy islookinginto
waystoimprove continued
participationintheonlinequitting
plan, however, after discovering that
many registrantsdiscontinued use of
theplan after completing thefirst
session.

TheEX® Quit Manual,
written by aformer smoker, was
well received but did not yield higher
quit ratesthan comparable New
York State cessation materials.
Legacy, therefore, intendstorevise
theManua toimproveefficiency
and cost-effectiveness.

Overdl, among thosewith
“confirmed awarenessof the
campaign,” EX® wasreceived
favorably acrossdl groupsinall four
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pilot cities. AmongAfrican-
AmericansintheBatimoretest
market, 76 percent reported that the
second-phase EX® ads, which focus
on shiftingsmokers knowledge,
attitudes, and beliefsabout quitting
smoking, said somethingimportant
to them, and 72 percent reported
that theadswere convincing. Sixty-
eight percent of Grand Rapids
smokersfamiliar withthese EX® ads
believed that the program had
information that could behelpful in
their next attempt to quit smoking,
while 69 percent reported that EX®
presented anew way to look at
smoking cessation.

Legacy will usethese
findingsin deciding how to proceed
withlaunchingthe EX® campaign
nationwide, aninitiative Legacy
appearsdevoted tolaunchtoturn
more smokersinto quitters.

For additional information about
these results or to learn more about
the future of EX®, please contact Bill
Furmanski at (202) 454-5752.
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Bethany Beach is Latest
Seaside Town to Consider
Banning Butts on its
Shores
November 16, 2007, the
Town Council of Bethany
Beach, Delaware, helda
public hearing on whether to ban
cigarette smoking onthetown’s
beaches, inthe ocean, onthe
boardwalk and bandstand, and in
town parks. Center Research
Fellow JackieMcNamara, and
School of Law Clinicd Instructor
ChrisBostic, madethetrip “downto
theocean” to testify in support of the
proposed ban. McNamara, who
vacationed in Bethany Beachin
August 2007, wasthefirst of
approximately sixteen membersof
thepublictotestify. McNamarafirst
discussed theimpact smoking hason
childreninafamily-oriented setting
like Bethany Beach. When children
observe adults smoking in outdoor
settingslike beaches, boardwalks,
parks, or playgrounds, childrentend
to view theadult behavior asnormal,
acceptable, and even hedlthy, and
tend to imitate that behavior when
they get to adolescence.! Exposure
to secondhand smoke can be
harmful to others—especidly
children—eveninoutdoor settings, if
thesmoker issituated closeenough
to thenonsmoker.? McNamara
assured the Council that dthough
such abanwould bethefirst of its
kindinthemid-Atlanticregion, the
family-friendly legidaionwould
ultimately beoneof many inthe
area.

Tobacco Regulation Review

ChrisBostic wasthe second
totestify. Bogticinitialy emphasized
theenvironmental and public health
harms caused by cigarette-rel ated

litter, especialy fromimproperly
discarded cigarette butts.® Cigarette
buttsaccount for most of thetrash
picked up during coastal beach
cleanupsin Delaware and around the
world.* Birdsand marinelifeare
harmed when they mistake buttsfor
food. Evenmoredarmingisthat
toddlersingest discarded cigarette
butts, alongwiththetoxic chemicals
they contain. Adoptingasmoking
banwould greatly reducethis
unsightly and dangerousform of
litter. Assuaging potentia lega
concerns, Bostic assured the Council
that enacting the proposed banis
lawful and that thereisno
condtitutional right to smoke.

Of thosewho testified, those
opposed dightly outnumbered those
infavor. Most of the concerns
involvedindividud rightsof smokers
and how theban will beenforced
and by whom. The Council has
received numerousl|ettersfrom
beachgoerswho support the ban; a

number of those may have resulted
from the Center making local
advocates aware of the proposal.

The Council was scheduled
tovoteontheban at its February
mesting.

Footnotes

1 SeeBrianA. Primack et al., Improving
Measurement of Normative Beliefs
Involving Smoking Among Adolescents,
161 ARcHIVES OF PEDIATRICS &
ApOLESCENT MEDICINE 434-439 (May
2007) (perceived prevaenceand
popularity of smoking affects
adolescents' susceptibility to initiate
smoking).

2Seegenerally Neil E. Klepeisetal.,
Real-Time Measurement of Outdoor
Tobacco Smoke Particles, 57 J. AIR &
WAasTE MGMT. Assoc. 522-534 (May
2007).

% For detailed information on cigarette
butts and smoking-related litter, see
generally Clean VirginiaWaterways,
Cigarette Butt Litter, at http://
www.longwood.edu/cleanva/
cigarettelitterhome.html.

4 See, e.g., INTERNATIONAL COASTAL
CLeanup RerorT 50 (2006) available at
http://www.oceanconservancy.org/site/
DocServer/Fina_ICC report_2007_
release.pdf 2docl D=2841.
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BaltimoreCity Troubled
by Black and Mild Cigars

by the Johns Hopkins School of
Public Hedlth, the Baltimore City

Health Department issued areport,
“Black and Mildsin Badtimore,”
describing the negative public health
implicationsof the prevaence of
Black and Mild cigar useintheCity.!
Thereport explainsthedynamicsof
the problem: Users, particularly
minors, misperceivethehealthrisks
associated with cigar use; singlesales
at lessthan $1 make the product
attractiveto youth and young adults;
and swest flavorslureyoung people
totry theproduct. Infollow-upto
thereport, the Health Department
hosted acommunity forumon
October 15. At that event, young
peoplewho formerly smoked or
continueto smoke Black and Mild
cigarsexplained why that product is
attractivetothemand their peersin
BdtimoreCity. Theability tobuy a
singlecigar at alow price(rather than
apack or box), enticing flavors, and
socia normswererepeatedly
identified asthebasesfor selecting
Black and Milds.

I n thewake of research conducted

Center Director Kathleen
Dachille spoketo the group about the
legal issuessurrounding the
manufactureand sale of productslike
Black and Mild. Notingthat thesale
of snglecigarettesisprohibited by
stateand local law, Dachille explained
that thesaleof singlecigars is
permissible; legidation passed by the
Maryland General Assembly may be
necessary to changethat. Dachille
a so explained that by marketing
intriguing flavorsthat mask the

harshness of the tobacco, the
manufacturer appearsto betargeting
minors.2 Again, legidativechangeat
thestatelevel could prohibitthesale
of flavored tobacco productsin
Maryland, includingin Batimore
City. Aninvited guest, Delegate
Shawn Tarrant of theMaryland
House of Del egates agreed that
legidativeaction wasappropriate
and necessary and he pledged to
pursue and support such legidation
during the 2008 session.®> Center
staff will continuetowork withthe
Batimore City Health Department,
Delegate Tarrant, and other
legidatorsto addressthe problem
posed by the prevalent use of Black
andMildcigars.

Footnotes

1 Baltimore City Health Department,
“Black and Mildin Baltimore City,”
October 2007, available at http://
www.baltimorehealth.org/info/
2007_10 09 blackmilds.pdf.

2 At thetime of the community forum,
Black and Mild cigars were manufactured
by John Middleton, Incorporated. In
November, however, Altria/Philip Morris
purchased John Middleton. Altria Group
Incorporated, Press Release, “ Altria
Group, Inc. Agreesto Acquire John
Middleton, Inc. for $2.9 Billion”,
November 1, 2007, availableat http://
www.dtria.com/media/
02_00_NewsDetail.asp?reqid=1070876.

3 Delegate Tarrant introduced relevant
legidlation during the 2007 Special
Session of the Maryland General
Assembly, but that legislation failed.
See " Special Session Brings Cigarette
Tax Increase and Attention to Little
Cigars’ on this page.
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Special Session Brings

CigaretteTax Increase

and AttentiontoLittle
Cigars

tha$1.7 billion budget
deficitlooming, Governor
MartinO' Maley cdled

theMaryland General Assembly into
Specia Session on October 27,
2007. Although any legidation may
beintroduced during aSpecia
Sesson, lavmakersprincipally
focused on the budget and how to
Increaserevenue and decrease
expenditures. Myriad tax increases
were considered aong with many
proposalsfor how the state should
regulated ot machinesto maximize
revenueand minimizetheimpact on
relevant communities. While
|egidatorsavoided the d otsdebate
by placing approva of dotswith
Maryland voters, many tax increases
were gpproved and becamelaw on
January 1, 2008.

Oneof thetax proposals
included inthe Governor’spackage
wasanincreaseinthe cigarettetax
from $1 to $2 per pack. Although
cigaretteretailers, wholesalers, and
othersopposed theincrease, the
legidaturevotedinfavor of the new
tax. EffectiveJanuary 1, 2008, the
cigarettetax in Maryland is$2 per
pack, a100% increasethat places
thestateinthetoptenfor cigarette
taxes.! Cigarettetax increase
proposalsthat failedin prior sessions
caledfor therevenueincreaseto
fund avariety of health-related
programs,; however, thisincreaseis
not earmarked for any particular

Continued on page 12
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Continued from page 11

purposeand will enrichthe Genera
Fund.

The Generd Assembly also
considered increasing thetax on
“littlecigars’ andrequiring that little
cigarsbe soldin packagesof at |east
five, withlittlecigarsbeing defined to
includeBlack and Mild cigars.
HouseBill 20, sponsored by
Delegate Tarrant, and SenateBill
23, sponsored by Senator
M cFadden, werefavorably received
by many legidators, particularly
those on the House Ways and
Meansand Senate Budget and
Taxation Committees.? Delegate
Tarrant had become aware of the
problemsfacedin Batimore City
duetotheready availability of Black
andMild cigarssold singly and for
lessthan $1. (See“Bdtimore City
Troubled by Black and Mild” at p.
11). Through HouseBill 20,
Delegate Tarrant sought to reduce
the public hedlth problem faced by
thecity. Senator M cFadden agreed
to sponsor the Senate version for the
samereasons. Inconjunctionwith
the sponsors, Center staff worked
feverishly during thethree-week
sessionto convincelegidatorsto
takeaction to reducethe prevalence
of littlecigar use. Nevertheless,in
theflurry of last-minute changes, the
littlecigar tax increaseand minimum
pack sizerequirement were
removed fromthe Tax ReformAct.
With moretimeto prepare and
maketheir case, Delegate Tarrant
and Senator McFaddenwill likely
introducesimilar legidationinthe
2008 regular session.

Tobacco Regulation Review

Footnotes

1 SeeHouseBill 5 (Specia Session 2007),
availableat http://mlis.state.md.us/
2007s1/bills/hb/hb0005e.pdf. The new
tax iscodified at Maryland Tax-General
Article, 812-105. The Campaign for
Tobacco-FreeKidsmaintainsareliable
list of state cigarette taxes. See State
Cigarette Excise Tax Rates and Rankings,
availableat http://
www.tobaccofreekids.org/research/
factsheets/pdf/0097.pdf.

2House Bill 20 (Specia Session 2007) is
availableat http://mlis.state.md.us/
2007s1/billfile/hb0020.htm; Senate Bill 23
(Special Session 2007) isavailableat
http://mlis.state.md.us/2007s1/billfile/
sb0023.htm.

WashingtonArea
HospitalsI mplement
Tobacco-FreeGrounds

November 15, 2007, a
dozen hospitalsinthe
Washington, D.C.,,

metropolitan areaimplemented
policiesprohibiting theuse of any
tobacco product on al hospital
grounds. Thenew policieswill apply
to employees, patients, and visitors
dike.

Thepolicy change, which
took effect the day of theAmerican
Cancer Society’s31st annud Great
American Smokeout, followsa
nationwidetrend meant to amplify
the message about tobacco useand
itsdangers. “Topermit anactto
occur onour campusesthat is
recognized asthesinglemost
common cause of death and disease
was s mply adisconnect that none of
uscould alow to continue,”
explained ThomasA. Kleinhanzl,

president of Frederick Memorial
Hospitdl.

Thechangeaffectssix
Marylandfacilities. Frederick
Memoria Hospital anddl five
hospitalsin Montgomery County.
The cooperativeeffortismeant to
bolster thelegitimacy of thepolicy
and enforcement efforts.

Recognizing that tobacco useisan
addiction, the hospital shave pledged
to be compassionate but firmon
enforcement. Tothat end, the
hospitalsprepared for
implementation by providing
sgnificant advance noticeto
employeesand patients, conducting
expert training for on-sitetobacco
cessation counsalorsand, inmany
cases, offering free accessto certain
cessation tools, such asstop-
smoking classes, nicotine patches,
and prescription medications.

Withthischange, morethan
seventeen of Maryland'shospitals
have completely smoke-free
campuses. For moreinformation
and tool kits, please seehttp://
www.mdhospitals.org/mha/
Community Hedth Resources/
Smoke Free Hospitd Campusesshiml.




