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THE BUSINESS OF INTIMACY 489

benefits.1”! Moreover, some jurisdictions recognize the rights of a same-sex
partner with regard to children born during the relationship when the biolog-
ical or legal parent refuses to allow the nonbiological parent to have contact
with the child.}72 In addition, as discussed earlier, many jurisdictions recognize
cohabitants’ contractual and equity claims when the relationship ends. Thus,
legal regulation already extends to intimate relationships other than marriage.
Making this regulation more comprehensive will respond to the need for back-
ground rules to govern breakups and will also serve expressive functions.

THE SIMILARITY OF LLCS AND POLYAMOROUS ARRANGEMENTS

The flexibility of the LLC model makes it particularly well suited for regulat-
ing polyamorous relationships. The wide variety of polyamorous relationships
lends itself to the tremendous contractual tailoring available with LLCs. More-
over, the hybrid nature of LLCs (part corporation, part partnership) mirrors
the hybrid nature of many polyamorous affiliations (which may include a
marriage or other primary relationship alongside relationships with more pe-
ripheral individuals). Some people have already formed what they call “rela-
tionship LLCs.”173

LLCs are a hybrid of corporations and partnerships that allow their mem-
bers to tailor the organization contractually to be more like a partnership or a
corporation.7* Because a primary characteristic of LLCs is their flexibility,
they may take many different forms. The following comparison of LLCs is
based on default rules in most LLC statutes. However, because members can
vary the terms by agreement, these default examples do not hold true for every
LLC. Such an alteration of the agreement would be equivalent to a prenuptial
or cohabitation contract, both of which are generally enforceable.1”

The characteristics that LLCs share with corporations include relative for-
mality, limited liability, perpetual life, and free transferability of ownership in-
terests.1”6 Unlike general partnerships, LLCs are formed by filing Articles of
Organization with the secretary of state or equivalent agency.l”7 Members
also enjoy limited liability unless a court pierces the corporate veil.178 LLCs,
like corporations, often enjoy perpetual life.!”? Finally, most LLC statutes pro-
vide that ownership interests are freely transferable.!30

LLCs resemble partnerships more than corporations with regard to the
number of members and management. Most LLC statutes require at least two
members. In this way, the LLC more closely resembles an intimate relationship
than a corporation in that one person can form a corporation.!®! Absent con-
trary agreement, LLCs are managed by their owners, unlike corporations, in
which ownership and control are often separated.'® Moreover, like partner-
ships, LLCs are relatively free of mandatory statutory provisions, leaving
members to order their affairs by contract.183 Many states allow oral LLC op-
erating agreements, and members may require unanimous agreement to allow
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arrangements), and close corporations are akin to marriages. Perhaps most
speculatively, this chapter seeks to expand conventional analysis to include
polyamorous affiliations, suggesting that such affiliations are most analo-
gous to limited liability companies.

Recognizing the analogies between business models and intimate affiliations
has the potential to improve family law by remedying the inadequacy and in-
equality of current doctrine, both of which are by-products of reliance on the
naturalized model of family. Business models could remedy the naturalized
model’s failure to account for nonmarital alliances and could alleviate inequal-
ity within relationships and among various kinds of intimate affiliation. For in-
stance, business models can counter inequality within relationships by
providing an appropriate set of default rules to govern affiliations, such as the
ffty-fifty distribution of assets upon dissolution. In marriage, business models
offer an entitlement-based theory of postdivorce income sharing. Entitlement,
based on homemaker contributions to family wealth, alleviates the economic
subordination of primary homemakers. The naturalized model of family, in
contrast, suggests that homemakers contribute to their family because of
moral obligation, biological destiny, or divine mandate, none of which presup-
poses the agency to leave the affiliation or addresses the inequality within the
relationship.

Recognizing the metaphorical connections berween business forms and in-
timate affiliations also remedies inequality among types of relationships by in-
tervening in naturalized understandings of family that view some affiliations
(such as marriage and heterosexuality) as natural and others as unnatural. In
contrast to the naturalized model, business law recognizes a range of equally
valid arrangements, such as corporations, general partnerships, and limited li-
ability companies. Just as these various business forms respond to the needs of
particular arrangements, domestic relations law could account for the needs of
particular intimate affiliations without designating one as superior to others.
Thus, differences among intimate affiliations would be morally neutral.
Choosing marriage over cohabitation would have the same social meaning as
choosing to incorporate rather than form a general partnership.

Business models also could remedy inequalities among relationships that re-
sult from current law’s provision of public safety net to those who need it
Jeast. People in legally recognized families often enjoy a public safety net in ad-
dition to the emotional, physical, financial, and social benefits of a relation-
ship. In contrast, those in legally marginalized relationships stand largely alone
in the world; if a financial, health-related, or other type of disaster strikes,
there may be neither a public nor a private safety net to catch them. Legal
recognition should extend beyond those who are in marriage or marriagelike
relationships to include those in a range of affiliations that may be neither sex-
ual nor romantic.
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