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Chiong raises the important question of “what compromises in the care offered patients in a
clinical trial can be justified by the potential benefits to third parties” (2006, 37)— a question that cannot
even be raised under the equipoise standard. But, he is mistaken, we believe, in assuming that this
guestion must have the same answer for researchers and physicians. That assumption would be warranted
if clinical research and medicine were different aspects of the same profession, governed by the same
rules. That, however, is just what is denied by proponents of what Chiong calls “the difference position.”
On this view, it is at least theoretically possible that a study could satisfy all the requirements to make
knowing and voluntary participation acceptable— addressing an important question in a way likely to
yield a valuable answer, and offering a reasonable balance of benefits to risks— and yet still involve too
great a departure from the standard of care for a physician to ethically recommend it to her patients. This
could be so even if the physician were not committed to absolute priority for her patients— an extreme
stance Chiong rightly urges us to reject. For proponents of the difference position, the qualified priority
that the physician should accord her patients might still compel her to withhold her recommendation from
a study that satisfied the researcher’s more limited duty toward those individuals.

The fact that one of Chiong’s principle arguments against the difference principle is that it would
not “serve the interests” of patients shows the strength of his assumption that research and treatment share
the same therapeutic, patient-centered orientation. But the defender of the difference position would
insist that determining whether role differentiation serves patients’ interests hardly settles the issue. The
difference position takes the primary goal of the researches to be the acquisition of “generalizable
knowledge” that may or may not serve the (medical) interests of her present subjects. The researcher
must treat her subjects with respect and may have duties to them that she would not have to strangers.

But their interests are not paramount in the way they are for the treating physician.

Chiong obscures the possible divergence between researcher’s and physician’s duties by his
formulation of the physician’s duty as one of offering “good enough” care. Chiong concedes that this
standard “required the exercise of judgment,” but he does not even suggest the considerations on which
that judgment is to be based. In leaving the content of “good enough” care underspecified, Chiong misses
the real and important possibility that both the treating physician and the researcher have duties to the
patient or participant that lie in between the pole of complete partiality and nonpartiality but that differ in
context nonetheless. Chiong’s use of Kantian universalizability does not help to clarify the content of the
physician’s or researcher’s role. He is surely correct that most of us would not will that physician-
researchers be prohibited from conducting studies that impose some medical burdens or risks on
participants (to call them either patients or subjects at this point may beg the question). He also is correct
that most of us would find it unacceptable for physician-researchers to impost extreme or unnecessary
burdens or risks on participants. But these thought experiments hardly show that we would will that
researchers display the same degree of partiality towards their subjects that physicians display toward
their patients. For proponents of the difference principle, the researcher, whether she has a medical,
nursing, or social work degree, or a doctorate, acts in a different role than the treating physician, and the
constraints we would will on the other. Because of the difference in their roles, what is “good enough”
for one might not be good enough for the other.

In the examples Chiong offers to illustrate his universalizability test, the researcher is conducting
studies with participants for whom he has, presumably, never served as a treating physician. For the



proponent of the difference position, the fact that he happens to be an M.D. has less relevance to the
moral rules under which he must operate than the fact that he has never served as a physician to the
individuals who will be his research subjects. A proponent of the similarity position like Chiong would
insist that those individuals became his patients as well as subjects when they enrolled in his research.
But that again assumes the role identity for which Chiong needs to argue. And the case against that
identity is reinforced by considering whether, or how, the existence of a prior physician-patient
relationship would constrain a physician-researcher.

Thus, most of us would agree with Chiong that a researcher arriving in an impoverished, AIDS-
stricken country could conduct a study that randomly assigned pregnant, HIV-positive women to long and
short courses of zidovudine (AZT). The harder question— building on Chiong’s use of the controversy—
is whether most of us would also agree that a physician already treating a group of pregnant HIS-positive
women who had the resources to give them all the long course of AZT could instead offer them a 50%
chance of a long or short course as subjects in a clinical trial. Thus, imagine that a physician with a large
practice in an impoverished East African country were offered a choice by a donor: a supply of AZT
sufficient to put all her pregnant HIV-positive patients on the long course or a supply of AZT sufficient to
run the kind of long-versus short-course trial of which Chiong would approve. We suspect most people
would regard her as obliged to take the former in her capacity as a physician. Either donation would be a
windfall, but the physician would be obliged to pick the one with the greater expected benefit to her
patients. In contrast, a researcher offered the means to either treat X number of individuals who had not
been his patients with long course, or run a clinical trial with those individuals testing short course against
long course would not be similarly constrained. Having acquired no duty to those individuals to give
them the best care he could, he would be ethically permitted choose the research over the treatment
option, although it gave those individuals less than the best expected care.

At the same time, Chiong is surely correct that the physician’s duty to each patient is not to
provide the absolutely best care— a standard that, as at least one commentator has pointed out, would
lead every physician but the hest to refer as many of their patients to the best physician as the latter could
(best) handle. A physician’s duty is only to do the best she can, above some vague, shifting threshold of
competence. Moreover, her duty to any one patient is qualified by her duties to her other current patients,
and by the constraints imposed by law, especially those that impose rationing. Thus, although the East
African physician has a duty to provide long-course treatment for all her patients rather than subject them
to long/short randomization, rationing considerations might justify her in choosing to provide enough
short-course treatment for all of them, rather than a more limited supply of long-course treatment, that
would leave some of her patients with no treatment at all. Or, consider another example. Suppose the
country adopts a law requiring that patients receive only short-course treatment and that any additional
AZT must be turned over to public hospitals to treat other patients, except when long-course treatment is
administered in the context of a clinical trial. In that case, the physician might be justified in offering his
patients the trial instead of the short course. This would depend on whether the greater expected benefit
of the trial made it acceptable for the physician to treat his patients as subjects— an issue we cannot
resolve here.

The difference between the physicians’ and researcher’s role is further reflected in the array of
duties that should be imposed on the researcher, according to several recent commentators (e.g., Emanuel,
Wendler and Grady 2000; London 2005), but which would arguably be inappropriate for a (treating)
physician: to healthy volunteers, to the host community, to the health-care infrastructure of the host
country, etc. While Chiong could respond that the physician merely takes on additional duties in acting
as a researcher without losing his primary duties to his patient-subjects, the nature of the former duties
again suggests that clinical research is a fundamentally different enterprise from clinical treatment, and
the roles of researcher and physician fundamentally different.
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