Assessing the High-Level Panel Report:
rethinking the causes and consequences
of threats to collective security
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Introduction

“First do no harm” is a creed now embraced well outside the médical
profession. It is certainly an apt motto to adhere to when thinking about
how to confront the complex and multifariously intertwined interests and
institutions that constitute our contemporary international system. Harm is
not simply the product of forces external to us, but can arise as readily from
our own actions; specifically, as much from the misdiagnosis of a situation
as from providing a wrong prescription, and the combination of both is
likely to be lethal. The value in the proper diagnosis of a condition lies not
only in the fact that it is more likely to yield the appropriate prescription, but
just as crucially in that it affords an opportunity for the proper balancing of
the cost of continued illness against the cost of the side effects that invariably
inhere in the administering of any prescribed medication.

In reflecting on the Report of the High-Level Panel that forms the
anchor for the collection of essays in this volume, onc should pay
attention to at least three sets of issues: (1) the diagnosis of the ailment;
(2) the prescribed cures; and (3) the fit of diagnosis and prescription. The
third is particularly important because of the possibility that even the
most well-intentioned of prescriptions may themselves generate side
effects that may constitute threats to the international order.” My inquiry

" The author thanks Prof. Peter Danchin and other contributors to this volume who
participated at the Venice workshop for stimulating the ideas expressed in this chapter.
He also acknowledges with gratitude the research and editing assistance of Ms. Lydia
Nussbaum and Mr. Garth Olcese of the University of Maryland School of Law, J. D. class
of 2009 and 2010.

* This suggestion borrows from pharmacology. 1t is a familiar stance in that field that
before establishing the efficacy of a medicine it must first be studied for its safety.
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into the Report of the High-Level Panel therefore proceeds along the
following lines. First, I evaluate how well it has diagnosed the malady of
the international legal order. My empbhasis here is on the legal rather than
the political; at least to the extent that one can sensibly comment on the
former without being bogged down in the expediencies of the latter.
Next, I take up the non-use of force prescriptions advanced by the High-
Level Panel. Here, I focus particularly on the panel’s advocacy of increase
in the collective use of sanctions as a legal tool to address or forestall

_ threats to the international order. I probe the extent to which this
prescription is, on its own terms, efficacious, but more importantly, the
extent to which it may itself generate threats to international order.
Finally, I critique the broad sweep of the High-Level Panel’s definition
of “collective security,” and its evident preference for a response that is
both coercive and nonmilitaristic. I contend that both the analysis and
prescriptions nonetheless miss the mark because they misstate the con-
cept of collective sccurity. In brief, while framing the concept as of one of
harmonious coexistence within an ordered world, the prescriptions that
are advanced focus essentially on preserving order through ostracism
rather than inclusion. That is, the Report, while adopting in its diagnosis
the postmodern stance of being all-inclusive, in its prescriptions exhibits
the all-too-familiar and parochial western criminal law culture that
emphasizes retribution and deterrence over the possible reconstitution
of flawed societal normative orders. The reason for this disjuncture is, of
course, the well-known reality that while anyone can talk a good talk,
prescriptive rules reflect power imbalances. Given the number of times
that “collective security” modeled on this reality has fallen short, the
ultimate issue that this contribution addresses is whether it is at all
feasible to depart from the familiar stance. :

Pre-Panel diagnosis of threats to collective security

A threat is a potential (that is, not yet actualized) harm.? In casting a
situation as a threat, we posit the possibility of avoiding the putative

* Whether, as a legal matter, the threat to engage in an unlawful act should, as a jurispru-
dential matter, be analyzed separately from actual engagement in the prohibited action is
an interesting epistemological question that this chapter does not address. Compare, ¢.g.,
Nikolas Sturchler, The Threat of Force in International Law (New York: Cambridge
University Press 2007) (contending that it is worthwhile to make such a distinction,
and doing so in the context of the prohibitions of the “threat” and “use” of force). See UN
Charter Article 2(4).
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harm through judicious action. The likclihood of a harm and the judi-
ciousness of actions taken to avoid that harm suggest trade-offs, the fair
values of which can only be gauged by reference to extant realities. The
edifice of the international order of the twentieth century amply embo-
died the view of the core threat to international order as arising from
organized interstate conflicts. This view was the product of the experi-
ences of the international system during the first half of the twentieth
century. Interstate wars were seen as symptoms of the efforts of states to
redress perceived imbalances in the distribution of power and resources.
“Aggression,” the dominant manifestation of that experience, could be
checked only by cnfolding states within a comprehensive system of
mutual interdependence knit together under a political umbrella. Yer.
the prototypes of interstate conflicts - at least those that were to be most
feared - were not (as they had been in the nineteenth century) of one-to-
one battles among states, but rather, as typified by the two “world wars,”
situations in which transnational alliances waged total war against each
other. The regulation of these threats had to be multifaceted, but at core,
it had 10 embody collectivized and comprehensive responses by the
international community of slates.

The creed and structures of the United Nations system reflect this
diagnosis of the twentieth-century perils 1o international order. The core
of the system was premised on the institutionalization of voluntary but
universal admission to membership and participation in collective
arrangements. The United Nations General Assembly was the epitome
of the concept. Allied to but not necessarily subservient to the General
- Assembly were to be a host of functional organs and institutions, some
with closcr ties to the political institutions of the organization, others less
so. The concept of the “sovereign equality” of members provided its
legitimating inoculation against the practical realities of a world in
which states in fact differed in size, military power, cconomic wealth,
and political skills. This was buttressed by a philosophy in which coop-
erative behavior among states was to be encouraged through persuasion
at virtually any cost, with coercion to be authorized only in the most
exceptional of circumstances. This creed applied especially to the poli-
tical organs of the United Nations, but it was also reflected in the
organization and management of affiliated technical (or “specialized”)
institutions. Diplomacy (more particularly the use of negotiations, con-
ciliations and ad hoc recommendations) was to be preferred, with the
minimalist use of collective coercion in the form of sanctions, and
ultimately military force, as weak last resorts.
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Two points thus stand out in the post-Second World War assessments
of threats to collective security. Threats, though they originated from a
variety of sources, were perceived as being primarily interstate and
military in character. Similarly, responses to those threats were to be
comprehensive, but for practical purposes, the focus was on avoiding
interstate warfare.

Whether one accepts the accuracy of the diagnosis of the threats to
collective security as seen by those who gathered in San Francisco in

1945, orthe efficacy of their institutional prescriptions, it should be
acknowledged that the world has in fact avoided the sorts of conflict
that they had seen as primary threats to the international order, despite
the existence of nuclear-armed camps. Moreover, the system as it was
constituted recorded successes in other areas of cooperative behavior,
notably the economic, and to a lesser extent, the social. In this sense, the
San Francisco arrangement was a success.

The demand for reform today of course is predicated on the view that
the nature of the threats to international order have changed materially.
Total warfare by and among interstate alliances no longer seems likely.
Undeniably, there are continuing military conflicts among states, but
their destructive consequences appear no greater than those that arise
from intrastate conflicts. Indeed, these latter wars may be more destruc-
tive because, aided and abetted by the concept of sovereignty, they have
by and large escaped effective international regulation.* And many of the
perceived threats to the contemporary order - genocides, ethnic cleans-
ings, terrorism, human righits violations, poverty, and diSease - have

< been spawned in the cauldron of internal conflicts. Aloqg_ with these‘

‘u

% In some ways, the architecture of the United Nations system as concei\"ed in Article’2 of
the Charter creates a rather perverse incentive for dealing with internal wars. Article 2(7)
clearly limits the authority of the United Nations to act in matiers that are deemed
internal. Article 2(4) superficially forbids member states similarly to intervene (at least
through force) in those situations where such intervention might be seen as “interfering”
in the “territorial integrity or political independence™ of a member stdte. Since that
decision is to be determined solely by the reigning government of a member state,
Article 2(4) implicitly permits intervention that favors the ruling leadership. Assistance
is most likely to be sought by a weak government whose internal hold on power is
genuinely threatened by lack of mass support within the national political order. It is
precisely in this situation of relative internal illegitimacy that support for the opposition
from the outside is most likely to be viewed favorably - at least from a moral stance,
although such support would run against the legal prohibition. The result, as demon.
strated frequently in the civil wars of Africa and Asia, has been the prolongation of many
internal wars fuelled by legally permissible external support for an unpopular government
and illegal but morally endorsed external support for an oppressed group.
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claims of cultural exceptionalism, religious fundamentalism, economic
inequalities, and environmental degradation have the capacity to gen-
erate both interstate and intrastate conflicts.

The potency of these putative conflicts has increased as the ever-
increasing velocity of global communications and transportation net-
works has made it casier to access, participate in, and influence the
outcomes of the conflicts. The proliferation and affordability of new
communication and transportations technologies, coupled with those
of powerful but miniaturized weaponry, and the privatization of socio-
political causes mean that states no longer monopolize (if they ever did)
the destructive capacity to wage wars. There is thus a massive disconnect
between an international order built around the regulation of interstate
behavior and the contemporary reality in which threats to the system
may arise just as readily from non-state (or at least non-governmental) as
from state behavior.

In this climate, how should threats be analyzed? Can the system
continue to deal with threats as flowing primarily from state behavior,
with the state being held derivatively responsible for the conduct of
non-state actors that are presumptively subject to state control, or
should the system confront directly these non-state sources of threat
to the system? In addressing these threats, should continued primary
reliance be based on persuasion, or does the efficacy of responses to
these threats demand more actively coercive measures? And how are the
costs of coercion to be weighed against the efficacy of the responses that
they: generate? These questions, it seems to.:me, form the backdrop

against which to view the High-Level Panel’siproposed reforms to the -*:

system’s assessments of and responses to anticipated threats to the
system of collective security that the institutions of the United
Nations have been crafted to realize.

The High-Level Panel Report’s diagnosis

The twenty-first century started with a lot of optimism, at least among
the decision makers whose views and outlooks determine international
relations. Some of the more horrendous examples of warfare in the post-
Second World War era had taken place in the 1990s, predominantly in
the peripheral societies of Africa and the Balkans. African wars, waged in
the backwaters of economic power and military might, and with hand-
me-down weaponry, were generally not treated as implicating the kind of
serious threats to international stability that had been the standard focus
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of collective security concerns.” It required the unusual cataclysm of
genocide, or a multinational confrontation in an especially resource-
rich country such as the Democratic Republic of the Congo (then
known as Zaire) for international society, outside of the continent itself,
1o become especially perturbed. The wars in the Balkans, waged in an
arena that had become a persistent and perennial source of conflagra-
tions among European empires, caused a good deal more consternation.
But even there, the Great Powers, restrained by a history of accumulated
—————errors-and-uncertainties-as-to-the-transference of those experiences into
the management of the fluid world of the 1990, initially hesitated and
equivocated as to the nature and scope of international intervention.
The management of events in the Middle East furnished a lodestar.
The chief pariah state of the region, Iraq, was effectively brought under
the thumb of the Security Council, which used its Chapter VII powers to
rigorously enforce a thoroughgoing sanctions regime. In the Balkans and
in Africa, the Security Council was seen to have learned from the mis-
takes of the 1990s and to have become a more effective body, highly
interventionist in wrestling with the political disorders and human rights
violations evident in what had come to be termed “failed states.” To be
sure, the conflicts between Palestine and Israel remained far from being
resolved, and the Security Council had been divided over NATO’s war in
Kosovo; but even in those situations, the disagreements had not led to the
sort of vituperative clashes between the big powers that a decade earlier
would have been expected as de rigueur. SR
Allin all, as the new century began, the United Nations sysﬁ:m, largely
.-under the direction atid control of:its.most prominent memdyer.and sole
superpower, the United States, seemed poised to establish aworld gov-
ernance system that could effectively herd, tame, and check: ‘the procliv-
ities of nation states to insist.on their right to act mdependeptly of any
binding supervisory authority. It seemed this new regime could be held
together through the affirmation of core neoliberal principles, notably
those of “democracy,” “human rights,” “rule of law,” and “free markets.”
This euphoria over the existence of an allegedly effective international
“legal” order contrasted sharply with the apparent incapacity of the

»«

* The massive European wars of the post-1848 world, ranging from the national conflicts
among the Germans and the French to the proxy colonial wars of the English, French, and
Italians and the proxy ideological wars of the United States and the Soviet Union,
involving, as they invariably did, reasonably organized interstate armies, were quintes-
sential examples of what the international system had in mind when it spoke of “threats to
collective security.”
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system during the first thirty-five years of its existence to come anywhere
close to the high aspirations for a just, peaceful, and ordered world that
had been so eloquently articulated in the founding document of the
United Nations system.® The launch of a permanent International
Criminal Court, the flaming-out of the much-dreaded “y2k” catastrophe,
the remarkable economic recoveries from the Asian and Russian con-
tagions, the seemingly unstoppable boom in financial markets across the
globe, successful development of democracy in Central and Eastern
Europe, exemplary “non-racial” politics of South Africa, the touted
universal acclaim for “human rights,” and the sense that we all now
marched to a single drumbeat, all gave a glorious tinge to the commence-
ment of a new decade.

So, when heads of states and governments from around the globe gath-
ered in New York in 2000 at a “millennium” summit, the focus was on the
limitless future possibilities for humankind, rather than on reconstructing a
demoralized civilization from the ashes of its self-destruction, as it had been
in 1945. These leaders could focus on the ideals of “preventive diplomacy,”
“millennium development goals,” “primary education,” “nation-building,”
“sustainable development,” the environment, economic development, and
similarly broad agendas, rather than confront the messiness of specific
regional crisis, or address the creaky machinery of the international system.

In particular, the 2000 conference could afford to suspend addressing
the numerous calls for reform of the system that had emerged following

» a

‘the collapse of the bipolar world system. These calls in.large measure

eould be (at least temporarily). dispensed -withnbecause of the unchal-

_.lenged dominance of Western ideals, interestssinstitutions;:and.coneerns
invthe corridors of power-.The seeming:unassailable position of.the
. United States during the 1990s effectively converted Western preferences.

into global policy. International agreement seemed not to be necessary
because Washington could be expected to decide for all.

Three years later, however, international society faced a quite different
landscape. The euphoria and triumphalism of “peace enforcement” was
stalemated (if not checked) by the costs of nation-building. The efficacy
of the neoliberal economic order, which had in part underwritten the
unassailable position of the West in the 1990s, had been frayed by
numerous financial crises, first in the so-called “emerging markets,”
and then in the dominant capital markets of North America and
Europe. The confidence of the “sole superpower” in its ability to direct

“ Sce, e.g., Preamble to the Charter of the United Nations; see also Article 1 of the Charter.
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the affairs of the globe had been shaken dramatically by the September
11, 2001 attacks on symbols of its financial and military prowess.
Notwithstanding the sympathy generated by those attacks, the confi-
dence of much of the world in the leadership capacities of the United
States in turn had been undercut by the shortsighted unilateralism that
underpinned many of the responses to those attacks. Most consequen-
tially, and partly as differing responses to those attacks, the Great
Powers vigorously and vituperatively disagreed in public about the

————rele-of-the UN-Security-Council-in-bringing Iraq to heel. In particular,

ST
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these powers, whose self-confident exercise of authority in the 1990s
had transformed the United Nations Security Council into a forceful
baton-wielding orchestrator of international law and politics, now dis-
agreed among themselves as to the appropriate steps for compelling
Saddam Hussein’s Traq to abide by longstanding Security Council
decrees. Outmaneuvered by France, the United States and the United
Kingdom, with minimal pretext of legality, dispensed with demands for
Security Council benediction of the invasion and overthrow of the
government of a member state of the United Nations system. In
the acrimony that followed, a re-elected Secretary-General, whose orga-
nization had just won the ultimate accolade - the Nobel Prize for
Peace - felt sufficiently emboldened to appoint a panel to revisit the
long-overlooked demands for reform. The High-Level Panel Report was
the result.

Given the rapid and kaleidoscopic changes in the mood&gpd realities

:vof intermational ‘society -just ‘described; one cannot*hel'p. bik-be empa-+

.thetic 10 the daunting task faced-by: thecmembers:, eﬁzﬁx@}iilgh Level:.

w+Panel. To be sure, they shared the attribute ofiall being.drawn:from the -
“most privileged cadres of - their national socteties; and.they. were of.

necessity committed to multilateral internationalism. Yef they had to
give voice to the claims and interests drawn from highly- diverse socio-
economic and political cultures, and to do so through complete con-
sensus. It’s hardly surprising, then, that the Report at best is an amalgam
of ideas that are held together only by the most elastic of principles. The
Report proclaims that:

individual sovereign states whose role and responsibilities, and right to be
respected, are fully recognized in the Charter of the United Nations must
form the backbone of any reform to collective security. But threats
recognize no national boundaries ... No State, no matter how powerful,
can by its own cfforts alone make itself invulnerable to today’s threats.
And it cannot be assumed that every State will always be able, or willing,



ASSESSING THE HIGH-LEVEL PANEL REPORY 12
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to meet its responsibility to protect its own peoples and not to harm its
neighbours.’

What constitutes a threat? The Panel’s working definition is “{a]ny
event or process that leads to large-scale death or lessening of life chances
and undermines states as the basic unit of the international system.”
These are grouped into six clusters: (1) economic and social threats
including poverty, infectious diseases, and environmental degradation;
(2) interstate conflict; (3) internal conflict, including civil war, genocide,
and other large-scale atrocities; (4) nuclear, radiological, chemical, and
biological weapons; (5) terrorism; and (6) transnational organized
crime.”

In evaluating the Panel’s Reporl, it must be acknowledged that it
identifies genuine and persistent problems with which contemporary
humanity must wrestle. To acknowledge the existence of problems,
however, is not the same as treating those problems, mutatis mutandis,
as threats to collective security. Comprehensiveness is clearly the watch-
word of the Report, but it might also be its primary shortcoming. It
suggests that all threats are of equal weight, and in doing so, it avoids the
hard task of providing grounds for prioritizing the expenditure of the
surely limited resources available to the system. Moreover, this grab-bag
approach avoids having to confront the possible trade-offs that may exist
among threats, and between threats and prescribed cures. What relation-
ships, for example, may exist between poverty, internal conflicts, and
‘other k;)f thése threats increase

< CEuSSERRorisin, and does add ressing one or the’
e Y eNikelihood of the other?” e vy .
b AtediBt B ererwe dre et with'aSecohd reldtddShortebmilig De Pitd'the well-
Lol “¥tifted argunients of the Report; and ‘theé Voluthes of Back:up'Wita, the
Eriteria' for ‘the selection of purported ‘Particulai thréats ate far from
~" "~ being transparently principled. To be sure, in virtually any circumstance,
~interstate warfare and genocide self-evidently implicate the likelihood of
large-scale death and the lessening of life chances and clearly pose
challenges of a collective nature to international order; but such clarity
of threat (using the Report’s own definition) is surely less evident in cases
of terrorism or transnational organized crime. This is not to argue that
these latter problems should not be of international concern, but what
elevates them to more international solicitude or concern than, for
example, “socio-economic discrimination” or inadequate access to

Yl

" High-Level Panel Report. Synopsis, p. 1. ™ Ibid., Part 2 Synopsis. p-23. 7 Ibid.
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mental health? But the point of this introductory chapter is not to take
issue with the specific diagnosis of threat (other chapters in this collec-
tion will do so), but to present a prism through which the Report as a
whole should be looked at.

A third set of difficulties with the diagnosis presented in the Report relate
to what might loosely be termed a deficit of causal linkages. As the report
properly observes (in the context of the legitimacy of the authorization of
militar) force as a response 10 a perceived threat), appropriate consideration

requires-evaluation—of—seriousness—of-threat—proper purpose, last resort,
proportional means and balance of consequences.”’ (And to these might
be added capability and intention.) No less would scem to be demanded in
evaluating whether an event or process constitutes an appropriate threat
meriting collective response. Generalized or diffused poverty, for example,
may generate a materially different type of threat to collective security than
does squalor within a refugee camp. Similarly, it can hardly be doubted that
the nature of the threat posed by HIV/AIDS is likely to differ materially from
the deliberate use of a virus as a biological weapon in warfare. Along the same
lines, the likelihood that an event or process constitutes a threat surely
depends in no small measure on the likely immediacy or fanciful nature of
the event. How remote is the capacity of the event or process to generate
large-scale deaths? What are the intentions of those capable of generating the
condition that is deemed potentially to constitute a threat, or their capacity to
exercise control over its actualization? The dynamic realities of life mean that
what might.appear as a thréat today may in:retrospect prove:to have been .

** nothing of the sort. The only wayof avoiding such’false: positives is in the -
«:=., rigor- of -analysis; a-statezof-affairs. that: unhappily:isshandicapped by the ..
. demand for-consensus among a politically: fFesponsive;group warking in. an
__environment of rapid and kaleidoscopic change. Just: asmtemat;onal society

cannot afford to be complacent about potential dangers, fear of the poorly
understood “other” should not be allowed to form the basis for policy
responses to purporied threats to collective security. The more generalized
and diffused the definition of “threats,” it seems fair to point out, the more
likely it is that the nature and sources of those threats are being exaggerated.

One last discrepancy between principle and analysis bears pointing
out. While the members of the Panel clearly side with those international
lawyers who continue to see the project of international relations as
revolving around the state, they also accepted that threats to international
security increasingly arise from non-state actors. The logic of this analysis,

' Ibid., Part 3 Synopsis. p. 61.
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however, is barcly followed through. In evaluating the responses to putative
threats to collective security, the Panel Report continues to be primarily
monochromatic, focusing almost exclusively on state action. There is thus a
disjuncture between diagnosis and prescription.

The purpose of this chapter, however, is not to skewer the High-Level
Panel for the rigor of its analysis. Indeed, as I have already suggested,
given the international climate in which it functioned there is much to be
favorably said for the conscientiousness with which it approached and
discharged its assigned tasks. Rather, in presenting these shortcomings, 1
want to indicate some of the handicaps the Panel faced in articulating
preventive measures. It is the efficacy of these measures, and more
particularly, the extent that the measures may themselves sharpen or
reinforce the threats and challenges identified by the Panel that is this
chapter's focus.

Post-Cold War collective prevention of threats to
international security

The reason for identifying threats to international security is of course to
permit the international system to fashion responses - preferably collec-
tive in character - to those threats. An advantage of the traditional view
of a threat as being essentially one that involved a transborder threat to
the peace and security of a member state of the United Nations is that it

NS

member state felt Lhreatened b a;wé)@ hagi the,_qptx‘on 10,

even primary economic boycotts) with the soutce of the threat If in

. ' Charter, had the legal right to employ limited force to address it. But a
Z- member state did not have to wait until the threat materialized in order
to request the auspices of the international community to address what it
perceived to be a threat. Under Chapter VI of the Charter, a member

state could always invoke the good offices of the system (especially the
Security Council) to address the threat.'' These two institutions had a
panoply of means that they could resort to, including negotiations,

"' See generally United Nations Charter, Articles 35-37. On the use of “good offices,” see,
e.g. Alys Brehio, “Good Offices of the Scerctary-General as Preventive Measures,” 30
NYUJ Int'T L. ¢~ Pol. 589 (1998). For case studies addressing the effectiveness of UN
“good offices” missions, compare: Claire Palley, An International Relations Debacte: The

_ provided a reasonably objective yardst;,ck with which both to gauge the .
... threat. and to determine’ thosp acnolnts that v would be: ,(esponswg:»,, Wherea,

eal duectl) I
: through non- -coercive actiop, (fo; .§xample neggtiationg;.and,. pe;haps',l‘,.

fact the threat materialized, the membcr state, under Artlcle 51 of the =
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conciliation, recommendations, and moral suasion to avert the looming
conflict. In the event of failure, the problem could be escalated and under
Chapter VII, the Security Council was fully empowered to take coercive
measures, including the use of collective military force to bring a deter-
mined wrongdoer to heel.'?

One of the shortcomings of the United Nations system between 1945
and 1990 was the hesitation with which it resorted to the use of the
Chapter VII powers. That hesitation grew out of the polarized politics of

————————the-Cotd-War—Thecoltapse-of-the-Soviet-Union-as a reflexive rival center

¢ gver Kosovo and later ovér- Hraqtmade xgnor

of power inaugurated a new era in which the Security Council was
afforded the opportunity to weigh on their own merits claimed threats
to collective security, and to take preventive measures in a dispassionate
manner. But the manner of the exercise of these powers over the next
decade and a half disclosed two obvious flaws in such optimism.

In the first place, the hoped-for objectivity proved to be forlorn. The
decision as to the exercise of Chapter VII powers depended almost
exclusively on the political preferences of the United States; preferences
that are configured by the country’s domestic interest groups rather
than any sense of a shared common wellbeing for the so-called “inter-
national community.” Secondly, the absence of counterweights in the
Security Council meant that any perceived threat was almost always
dealt with under the coercive authority of Chapter VII. Use of the more
conciliatory instruments of Chapter VI atrophied. The resulting grav-
lfatxon of ‘power to the Security Councxl ‘laid bave: ifs uiidémocratic -
sﬁ‘uctures, 4nd precipitated-quéstions" “of its? leg‘itimacr quy of these .~
guestions could and werc: avdidediuntil theishaopHisigregments first -+

"‘E':?them less. and less =

,:L- -

R

tenable.

A consequence of the rehance on Chapter VII was the need to flesh
out its preventive tools. in the aftermath of the Second World War,
coercive military force had been contemplated as a last resort, and the

‘United Nations Charter extensively provided the criteria for such use of

military force, as well as the means and manner for its organization.
Actual Cold War practice had rendered these charter provisions effec-
tively moot. In the wake of the return to the exercise of power under

UN Secretary-General's Mission of Good Offices in Cyprus, 1999-2004 (Oxford: Hart
Publishing, 2005) and David ]. Ludlow, “Preventative Peacemaking in Macedonia: An
Assessment of UN Good Offices Diplomacy,” Brigham Young University Law Review 761
(2003).

12 See generally United Nations Charter, Articles 39, 42.
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Chapter VII, little of precedent could be called upon. Much of the
subsequent behavior was dictated as much by ad hoc considerations of
cost and expedient politics as by any principled resort to Charter
provisions or established legal rules.

Coercion by military force can be both financially and politically
expensive. Early Chapter VII operations in Iraq, Somalia, Haiti, and
the Balkans brought these realities home. The system adapted quite
readily. Coercion through economic sanctions became the more favored
tool. This approach had two radical effects that must be considered in
any evaluation of the treatment of sanctions in the High-Level Pancl’s
Report. In the first place, precisely because sanctions, unlike military
force, impose relatively insignificant costs on those who seek their use,
the tendency to advocate their use is much greater. Secondly, because
their effects are concentrated on weak and vulnerable societies, their use
magnifies the distributive inequalities in the system and the troubling
issues of legitimation raised by the unrepresentative structure of the

. Security Council. In what follows, | explore how the High-Level Panel
Report confronts these two questions. I then go on to suggest alternative
responses to these twin deficits of accountability and legitimacy.

Sanctions and collective security

Dr. Jeremy Farrall, in his contribution to this volume, has thoughtfully
~.. s:canvassed the occasional strengths and many- wealq\esses of,the-implé-:/
~-gimenfatians of the: UnitediNatiops'- sanctions:regiines:'* 1 dé not:wish
wbere 10:reheatse manyyaf his.cageptly made points;Whatl dowanstade.
3. 1pis to:examine the useiof sanctions as-a systemic. pOl[Ey‘afDl? furthermg =

« collective security. Under such an inquiry, enforceability and-efficacy of:: G
-.specxﬁc regimes, while relevant, is not the subject of study. Rather, the.
- primary theme that I wish to pursue here is the value of sanctions as~
) instruments of policy, both in terms of the specific justifications for them
- -advanced by the High-Level Panel (and other members of the interna-
tional intelligentsia) and the overlooked discordant notes that sanctions
may present for an order based on the principle of collective security. In
so doing  am interested in the resort to sanctions not simply as a coercive

'* See Jeremy Farrall, “The World Summit Process and UN Sanctions Reform: Between
Rhetoric and Force,” below, Chapter 9; jeremy M. Farrall, United Nations Sanctions and
4 the Rule of Law (Cambridge: Cambridge University Press, 2007).
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policy tool in and of itself, but for its symbollc value in the international
system’s pursuit of collective security.!

The basic argument for economic sanctions (and by ° sanctlons, we
almost always mean “economic sanctions”) is straightforward.'” It is
seen as a middle point between doing nothing and using military
force.'® The creators of the United Nations system carefully orchestrated
the role of the Security Council as a graduated ratcheting-up of the
General Assembly’s non-binding recommendations to Security Council

—————— —recommendations-under-Chapter—~V-and then ultimately binding action
under Chapter VII. They also provided for a graduated and symmetrical
response under Chapter VII from a simple finding and declaration of
threats to or breach of international peace and security under Article 39,
to the use of sanctions under Article 41, culminating of course in the
outright use of force under Article 42.

On its face the analysis for determining the legal legitimacy of a
sanctions regime would appear to be fundamentally no different from
that for deciding upon the use of force under Chapter VII. Upon closer
scrutiny that syllogism exhibits its failing as an analytical 100l in matters
of policy. Because of the substantial costs that it entails, the use of force is
rarely employed as a policy solution. Specifically, the use of force requires
that member states be willing and able to raise and finance armies.
Furthermore, it requires that the international system be willing to
justify the all-too-visible consequences of waging war.! There are thus

. X e v ) o 4 ; N :. T i'qi £ .
st Forbook-length d:scussnons.éf 113; United Nmmg;&mnon; regimes iythe. pos[-pold '
55 Warworld, see Farrall, Uméeg Natwmgbanctw and the Rule of Law; David Cortright |
" and George A. Lopez, The' Sanctions Decade: 'Asséssmg UN Strateg;mn the’ 19905
(Boulder, Colorado: Lynne | Rxenner 2000). 7 . 2’» - A 2
The United Nations sancfions ostensibly . havc ceme in several vaugues mcludmg,
- diplomatic isolation, travel Bans, and outright refusals to deal. See, e.g., Farrall, United
Nations Sanctions and the Rule of Law. These on_theiz face are either obviously counter-
productive, or can be seen as being effective only in the light of their economic effects.
Further, use of economic sanctions under Chapter VII should be distinguished from the
imposition of arms embargoes. The latter legitimately can be seen as working in pari
passu with coercive military force. For this reason, the arguments presented below are
intended 10 be considered within the context of économic sanctions rather than of
embargoes on the shipment of arms and ammunitions into areas in which the existence
of conflict is determined by the Security Council to constitute threats to international
peace and security.
See, e.g., High-Level Panel, para. 178; See also Kofi Annan, In Larger Freedom: Towards
Security, Development and Human Rights for All, A/59/2005 (March 21, 2005).
Difficulties in staffing UN peacekeeping efforts illustrate this point. To avoid these
difficulties, the Security Council has simply either contracted out war waging under
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"% The extent to which these delernunanons may be sub)ect to dlspos:tnve legal-rules has
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substantial extralegal checks on the use by the Security Council of force
as a policy tool.

Before accepting resort to economic sanctions as the lesser evil of two
legally permissible tools, it is worth reflecting on the extent to which
similar extralegal considerations may influence - whether for better or
for worse - decision making regarding the use of sanctions. It is unfortu-
nately an issue that has not received much attention. The instinctive
understanding being to belicve that since sanctions scemingly pose lesser
intrusiveness or apparent social costs than the outright use of force, they
must necessarily be preferable. But sometimes a supposedly lesser evil is
not necessarily preferable.'®

As a jurisdictional matter, the Security Council’s legal authority to
impose economic sanctions is triggered only by a determination that
there exists a “threat to the peace, breach of the peace, or act of aggres-
sion, and that sanctions are necessary to remove such related threats to
international security, or to maintain or restore international security.”"”
These determinations are lodged exclusively in the Council itself. Neither
the Charter nor any extant authoritative text or interpretative decisions -
judicial or otherwise - have furnished any persuasive, let alone binding
determinations of the scope of this jurisdictional verbiage.”® One is thus
forced to rely on reading the tea leaves of the highly politicized and

Chapter V11, as in the case of the “Gulf War” (see Security Council Resolution 678), or

stood on the sidelines while the war is waged only to provide its imprimatur after the war
" (comparé Security |Countil' Resolution 1244 (after | the Kosm’o*‘War) zind "Security
Council Resolution 1511:{following.the US-led invasioh and occu‘panon oﬁltaﬂ))

wMilitarized, . Conflict,”, American Journal.. of, Poligicpl  Scienge. ;51 (Aggl] .2007),
K ~pp 4)3-43} (empmcall) dcmonslmtmg, that resort lo sancnons often docs nm ‘obviate
"« the use of military force). e . :, RS

!” UN _Charter, Anticle 39, - :

Cewi e

generated much discussion. See, e.g., Prosecutor v. Tadic, Case No.-IT-94-1-T;Opinion
and Judgment, May 7, 1997; see also Questions of Interpretation and Application of the
1971 Montreal Convcmion Arising from the Acrial Incident at Lockerbie (Libya v. UK;
Libya v. US), Provisional Measures (Orders of April 14, 1992), IC] Reports (1992), p. 32
(Judge Shahabuddeen, separate opinion), p. 64 (Judge Schwabel, Separate Opinion),
p. 65 (Judge Weeramantry, dissenting opinion). Compare Thomas M. Franck, “Powers
of Appreciation: Who is the Ultimate Guardian of UN Legality?,” 86 AJIL 519 (1992)
(analogizing the ICJ's authority to review the “political” decisions of the Security Council
to the famous US case of Marbury v. Madison, which enshrined the doctrine of judicial
review of legislative and executive actions within US domestic law). An interesting
development with potentially far-reaching possibilities for bringing under review and
ultimately cabining Security Council exercise of coercive power is the willingness of
domestic and regional courts to review for consistency with domestic law the exercise of

2% Seer &g David ;- Lektzian.and. Ghsistopher. M. tp;qchex, Sg,ucuaumﬁxgmﬂs, and-
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generally far-from-consistent practices of the Council. Even under the
most sympathetic of readings, the inescapable conclusion one arrives at
after reviewing those practices is that the Council’s behavior with regard
to determinations under Chapter VI is that it has been unprincipled.*'
The sole predictor of whether the Council would deem a situation to
constitute a threat to international peace and security often has been
(and, for structural reasons, likely will continue to be) the internal
politics of the five permanent members, and most espccnally those of
————————the-United-States—Fhe-conception-ef"collective security” and the con-
comitant invocation of economic sanctions are thus dictated by the need
1o satisfy the demands of interest groups within the domestic politics of
the permanent members of the Council.>* And here, we encounter the
first difficulty with the seemingly intuitive presumption that resort to
economic sanctions invariably should be preferred to military action.
The use of force demands a much more extensive mobilization by a
state of its resources than almost any other decision that a state makes.

power by governments that are subject to their judicial supervision, even when the claim
of such governments is that they are acting at the command of the Security Council. See,
e.g., ECJ Judgment 0904[1] (2008) (invalidating EU Commission Regulations that
sought to enforce Security Council Resolutions that required the freezing of the assets
of alleged supporters of terrorism without providing such persons any meaningful
opportunity to challenge their designation as such). Compare Munaf v. Geren, 128
S. Ct. 2207 (US Supreme Court, 2008) (holding that United States citizens detained by
United States soldiers purportcdly acting undcr.the authority ofthe “Multinational farce
in Iraq” nonetheless retain thqnght 1o seék YévieWr of their deténition desg)fe the fact that "
the forces are acting pursuant *o Security* Caoiiticil Résolutions): See al@, to'the satne =
effect, Al-Jedda v: Secrelq;y nf Sralg forﬂ)q{egg;gg()wmm&,
2007). . . “ P f .
Dr. Farrall presents th:s dxscrepancy in'the langnage of ° “the rule of iaﬁ,% by- whlch he’
means the “use and abuse of-power’~ L within ;‘:’rescnbed boundaries. Seei-?arrall United -
Nations Sanctions and the Rule of Laws p.11. Far-reasons that | explain Pélow, 1 do not
subscribe to the view that' the issues are-cssentially those of the ability: of permanent
members of the Security Council to.interpret and abide by legal rules, even if one
assumes that unavoidably political decisions can be so cabined. The difficulties in my
view are structural, not questions of intent or good faith obedience 1o rules.

Neither space nor the subject matter of this chapter permits substantial elaboration here
of this claim, but it is my contention that the claim is amply supported by any
dispassionale examination of the otherwise counterintuitive treatments under Chapter
V1 of the Arab-Israeli conflicts, when contrasted with the treatments under Chapter VII
of Libya, the Darfur civil war in the Sudan, and Liberia. And while the motivations for
Security Council actions regarding the Democratic People’s Republic of Korea and the
Islamic Republic of Iran may at first blush not fall within this framework. the specific
provisions of the Resolutions clearly have been dictated to respond to the internal
politics of the member states rather than to any overarching interest of the international
system.

22
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, t}m “first’ vgulf War of 1990~ fit the bill. ~ } A
‘.wResmﬁm szmcuons on-the. other: hand,.does: ,ot-,g Whﬁ} .mass \’,_"_‘4,.;,.“ ey
: .n;oblhzatxon of national resources. Their effects on societiés :
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This is because the modern state in large measure owes both its creation
and destruction to warfare.™ Governments, whatever their nature, do
not therefore lightly undertake measures that entail the use of force.”
With regard to such decisions, a government, whether democratically
elected or not, ultimately will have to account 10 its entire citizenry; for
after all, in choosing to deploy force, it is gambling with the welfare (if
not outright existence) of the entire society, not simply those of a
subsection.

Given the structure of the United Nations system, this hesitancy in
state behavior is transmitted to that of the system as a whole. Lacking any
armed force of its own, any decision to resort to force by the United
Nations system is entirely dlclaled by the willingness of individual
members to furnish that force.” In this sense, the notion of collective
action (seemingly embedded in the notion of “collective security”) is at
best deceptive. In reality, Security Council action authorizing the use of
force under Chapter VII is in fact a statement on behalf of a handful of
member states that deem the purported threat sufficiently weighty to
undertake a mobilization and commitment of their national resources to
the specified cause. Critically, the decisions of this handful of states are
driven as much by the dynamics of their internal politics as by any global
view of the welfare of international society. It is therefore hardly surpris-
ing that, putting aside the so-called “peacekeeping missions,” the United
Nations system has resorted to the collective use of force only very

aringly. Indeed, ‘only two instances - ther Korean Warof‘ 20; :nld .

-

e dxscretc o

with the greatest capacity to compel governments to account for their
policies. In imposingsanctions under Chapter VII, the Security Council,
far from simply articulating or giving its imprimatur to a decision taken
by national governments, is in fact directing that national governments

See, e.g., R. Harrison Wagner, War and the State: The Theory of International Politics

(Ann Arbor: University of Michigan Press, 2007).

Given humankind’s history, this might seem counterintuitive; but it is surely the case

thal in contemporary sociely, and given the destructive consequences of war, so-called
“wars of choice,” have become the exception rather than the rule: a lesson that even the
maost powerful country in the world is beginning to appreciate.

See United Nations Charter, Articles 43-48,




134 MAXWELL O. CHIBUNDU

adopt specific policies to isolate and punish the miscreant. Put in
straightforward terms, while the coercive use of force under Chapter
V11 essentially is a ratification by the international system of national
policies, the imposition of sanctions is a directive about proper national
behavior to sovereign states. Contrary to conventional teaching, then, the
latter is therefore undoubtedly a much more intrusive involvement by
the international system in the affairs of member states.

It is commonplace to point out that by acceding to the Charter and its

_  provision in Article 25, member states thereby consented to the authority
of the Security Council to dictate policies to them under Chapter VII.
The arguments just advanced do not necessarily dispute the legal merit of
such a position. The analysis here presented nonetheless challenges the
sufficiency of such a purely formalistic approach in evaluating the legal
and policy choices available to the Security Council under Chapter VILI.

In reflexively treating economic sanctions as the lesser interference in
the affairs of a state, the High-Level Panel (and indeed most other
commentators) simply and unquestioningly accepted the rather super-
ficial proposition that the use of force almost always entails greater
intervention than nonmilitary coercive measures. That presumption is
tenable only if one ignores the other checks that attend the willingness of
states to employ force. The value of the comparison, in terms of intru-
siveness, between actions under Article 41 and those under Article 42
requires one to consider the extent to which the implementation of .

-+ Article 42 is-taken in: t.mdem ‘with that of Article 43. Smce-lhe Umtc&‘;

_ Nations system has neyer satxsﬁed AmcleA4 3's requis
; «;finance and command, its p\m,ax;ny, hut ms:ead hasen
- in unsupervised outsoircing ofithe use of coezcive force;athe :ﬁlatnonshxp
* -between Articles 41 afid 42 hasbeen turned onifs head. "I'h‘é%cceptance ¥
..z . of Article 25, it can be.argued, presupposes a good faith implémentation
i 0w of Chapter VIE which wouldinclude compliance with the pmaedures and-
: structures laid out in the Chaprer ' :

It is evident that resort to sanctions under Chapter VII is driven inno
small measure by the fact that it can be precipitated by an active and
vocal minority acting below the radar of transparent politics. It is equally
evident that given this foundation, any sanctions regime will remain
effective only so long as its effects are confined and isolated. This is
true both with regard to effects on the countries being asked to withdraw
their goods and services, and, less obviously so, on the society being
boycotted. In countries that are asked to impose sanctions, widespread
effects similar to those incurred in waging a war clearly will precipitate
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the sort of scarching inquiries that typically attend military conflicts. The
most obvious criticism in such countries would be the unrepresentative
character of the decision-making process. Moreover, where those effects
are socially or economically significant, there will be a strong pull to
employ subterfuges to avoid or evade the sanctions. The more pervasive
the avoidance attempts, the more morally unacceptable the sanctions
regime will become. Lacking initial broad support, the sanctions ulti-
mately will likely collapse. Two examples should suffice to support these
claims.

Consider first the international system’s imposition of economic sanc-
tions on Libya following that country’s refusal to hand over two of its
citizens accused of terrorism for trial in the United States or the United
Kingdom.™ Those sanctions initially were imposed on a discrete service -
air transportation in and out of Libya - and a quintessential arca of
international security concern: the sales of arms and munitions.”” These
were sufficiently narrow in scope and related to an area of acknowledged
Security Council jurisdictional competence that, although adopted with
the barest of the required majority, there was initially little overt opposi-
tion from within the Security Council. Subsequently, the sanctions were
expanded to embrace the supply of the infrastructure and goods that
underpinned airline travel and the production within Libya of crude
0il.** This almost immediately g venerated opposition.-from members of
the Organization of African Unity.”® As long as there was a surplus of the

-3upply of crude’oil -in the ‘world market: (a state~ofaffairs. that was T
ékaracterwtio of the 19905) ‘the ctfects of th& sanctwn \tm the soumes"‘ :

-‘-hegan'to ch:mge.‘ s nlobal onl demand outpaced suppf[y leyas nelgh N rf
Gors, most of them thirsty for- Libya’s relatively’ “cheap oil to feed their .
" fragile economies, began to feel the negative impact of the UN Libyan -

- sanctions regime. Economic woes, coupled avith the“iéver-intensifying
sentiment that prohibiting Libyans from being able to-ly safely to Mecca

See generally lan Hurd, After Anarchy: Legitimacy and Power in the United Nations

Security Council (Princeton: Princeton University Press, 2007), pp. 137-172 (arguing

- ‘ that Libya outmaneuvered the United States and the United Kingdom in deploying
) arguments about the legitimacy of the exercise of power by the UN Security Council).

See United Nations Security Council Resolution 748 (1992).

See Security Council Resolution 883 (1993).

See Organization of African Unily, Resolution on the Crisis between the Great

! Jamahiriya and the USA, UK, and France, OAU Res. 1525 (1994).
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for the Haj was imposing an unnecessary hardship on a civilian popula-
tion trying to practice its religion, caused African and Middle-Eastern
governments to rethink their hitherto passive acceptance of the Security
Council directive that they boycott Libya.

Although starting gradually, as the new century began there was a
groundswell of opposition to sanctions against Libya from African and
Middle-Eastern countries that were bearing the brunt of a sanctions regime
in whose creation they had had virtually no input. Disregard for the sanc-

——_tionsregime increased in frequency, and the writing was on the wall. The
countries that had espoused and promoted the sanctions regime cked out
the best compromise they could under the circumstances. The termination
of the sanctions regime, far from endangering international security, may
have enhanced it. The United States, the United Kingdom, and Libya
engaged in active bilateral negotiations that have in fact resulted in sub-
stantial economic interactions and reasonably friendly political relation-
ships among these countries. Indeed, the United States now hails Libya as
having contributed substantially to the US-led global antiterrorism cam-
paign, and to global efforts to resolve the thorny political and human rights
problems in Darfur.*

The imposition, continuation, and management of sanctions by the
Security Council on Iraq following its defeat in the first Gulf War further
illustrate some of the perversities that flow from a simplistic mindset that
endorses sanctions as an acceptable intermediate tool between blithe
x “:acquiescence in Wrongdbirrg’,m”d Incurring the costs of full fledged-war.
oo e A The ongmal sanictions regnnehad been insntuted asa mean§of avoxdmg
e ~war.” Notwithstanding:iis fafhire - ;Jreyem, the.war,; 5anguons rione-
theless retained. approbatwmﬁrst. as-a.means of. coercing: ‘compliance wﬁh
‘the imposed terms of Irag’s defeat, dnd subsequently as:a 1¢8§ belhgerent
alternative to an international humanitarian interventionon behalf of

“the Kurds of Northern Iraq: arid the-Shia- populatlon in:Souithern Irag>

The unsuitability of sanctions for these tasks soon became evident.

Sanctions could not succeed-as a means of coercing Iragi compliance

with the terms of the 1991 truce in part because different members of the

Security Council had different views as to what would constitute

% Jay Solomon, “Second Thoughts: Libya Sours on US Ties Amid Boom in Economy,” The
Wall Street Journal (May 16, 2008), p. 1.

3 See, e.g., UN Security Council Resolution S/RES/661 (1990). August 6, 1990; UN Security
Council Resolution S/RES/665 (1990), August 25, 1990; UN Security Council Resolution
S/RES/674 (1990), October 29, 1990.
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adequate compliance. Although Resolution 687 purportedly articulated the
relevant terms, it was quite obvious that for the most important member of
the Securit) Council, the United States, nothing short of regime change
would do.™ For many, whether motivated by international legal norms or
internal domestic interests, the use of Security Council sanctions power for
such an unspoken end was not only improper, but it directly threatened a
core political norm of the system, namely that the international system
ought to refrain from direct involvement in shaping the domestic political
order of member states of the Organization.

The challenge to the legitimacy of sanctions was not simply ideological
or philosophical. Those attributes that rendered the glib resort to sanc-
tions so appealing also undermined their effectiveness. One reason why
many in the West found sanctions so acceptable was that their infliction
of pain could easily be masked. Unlike the televised “turkey shoot”™ of
Iraqi soldiers that had undercut the 1991 march to Baghdad, sanctions
were seen as more likely to succeed precisely because they operated away

- from the apertures of television cameras and would, therefore, be less o
likely to elicit outrage from the squeamish, liberal middle class. By 1996,
however, the real human costs of sanctions were becoming all too
evident. Five hundred thousand visibly diseased and malnourished
Iraqi children no less cogently raised the morality of the cost-benefit
trade-offs in the use of sanctions than had footage of the massacres along I
the highways of death in the Gulf War.? ~ '

-y Thesedirect ‘human costs were amplified b}*po;mgtlon'—f both finan-

s@mal.and@t)iltlcal en{,enderedby the,remarkab};egaaque adm;mstratlonl;g.”

cg,pf the sanchons regune ,Stones‘abaunded ,of,ab A Vil kgmﬂ fexi thamost fae e

e
o 435 b
s v

'*.Commzttee 660 of the: Secunt) Counal whlchxwas ﬂharged thh effec—lt :

T
Ztively unrev1ewable power to: admmlster all aspects-of the sanctmns N SRR
i

LY SN e~ : e -, .- N Lr gt ¢.l B .',!‘,,, Fue e . B R

-
n’

T hls v\as the position of the United States government. See, eg. the lraq Liberation Act,
© H.R.'4655, Public Law 105-338 (10/31/98).

The symbolism of a television interview on America’s premier television news magazine
show “60 Minutes” by the show’s first female reporter of the United States’ first female
Secretary of State, Madeleine Albright, in which the latier indicated that the sufferings of
Iraqi children was of little moment, illustrates the undermining of the moral legitimacy
of sanctions. In one of her most notable and notorious statements, Mrs. Albright
dismissed claims that 500,000 Iragi children may have died as a result of United
Nations sanctions by characterizing it as a “price [that is] worth it” for bringing Iraq
and its then leader. Saddam Hussein. to heel. Interview with Lesley Stahl. CBS, “60 :
Minutes,” (May 12, 1996). f
Y See, e, Joy Gordon, “Cool War,” Harper's Magazine, November 2002. :
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The disclosure of the pervasive financial corruption within the sanctions
regime took a while to receive confirmation, but its existence was hardly
doubted.”

These failings, which differed from those experienced by other sanc-
tions regimes only in their magnitude, would nonetheless have been
overlooked but for two additional failings. First, the utter failure of
sanctions to obtain any of the sought-for objectives was simply too
glaring to be ignored. The frequent use of military force by the United

—————Statesend-the United Kingdom-as-backup coercive measures showed the
shallowness (if not outright falsity) of the claim that the international
system was faced with an either/or proposition between military force
and economic sanctions. While Iraqis were being subjected to the penal-
ties of economic sanctions, United States citizens were also being asked
to bear the cost of a low-intensity war for which the nation had not been
mobilized. The ordering of a sustained bombing campaign by the
President of the United States at a time when he faced likely impeach-
ment for lying about his sexual escapades could not but illuminate the
moral and political failings of the reliance on sanctions as a means of
keeping Iraq in check.

Second, the weaknesses of the sanctions regime were magnified when,
following the cessation of the bombings, both the United States and the
Security Council appeared entirely at a loss as to how to follow up. Both
meekly accepted Iraq’s ordering out of the United Nauons arms inspec-

“ance with- the terms of Resolution:687.°¢ Yet; the sdictignsgontinuéd. -
- But for what purpose? The world thuggeenied poissdiforll-indefinite .
¥ . sanctions regiffié with' no. means:for feﬂihw'ﬁvhen t}gﬁgh‘mﬂd ‘be con- .

" sidered a succéss or a'failure. That dilemma® llustrated .h“‘"s"-i_ﬁﬁlﬁc‘ant and -
777 devastating challenge for the use of sanctions. No. state or3ociety can
” remain in a perpetual state’of siege. Military force Has' %t least one
important check on its use: namely that at some point, one side or both
give up and sue for pcace. Given the asymmetrical structure of sanctions,

it is conceivably possible for one country to maintain sanctions for an

** See generally the mulii-volume Report of the Independent Inquiry Committee into the
United Nations Oil for Food Program (The “Volcker committee™), available at: www.iic-
offp.org/.

* See generally Scott Ritter, fraq Confidential: The Untold Story of the Intelligence
Conspiracy to Undermine the UN and Overthrow Saddam Hussein (L.ondon: Tauris,
2005).

‘tors, who had supposedly been: charged~w1th momtoﬁﬁg’\lt ’s compli-
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indefinite period of time.*” This was precisely what the Iraqi sanctions
regime seemed to foreshadow.

It was thus hardly surprising that by 2002 much of the world had lost
patience with the Iraqgi sanctions regime. As with the Libyan sanctions
regime, many countries outside of the Western world were beginning to
see Security Council sanctions less as a device for collective security and
more as a means for punishing independent-minded governments that
operated outside of the West’s orbit. The United States seemed to under-
stand this and tried to alter the dynamics of the discourse by calling for
“smart sanctions.” Unable to obtain the requisite consensus, it ultimately
chose the outright waging of war, and thereby gave the coup de grace to
the sanctions regime.

Considering the above, a resort to sanctions should not be viewed with
pacific equanimity. Sanctions may on their face appear as an attractive
alternative to the use of force by a hegemonic Security Council.™ They
certainly act as a salve to the conscience of humanity. But this alternative
has its own - and by no means insignificant - costs. As evident from the
brief discussion just presented, these include the following: First, there
are the genuinely humanitarian and social costs that are disproportio-
nately born by the poorest and weakest individual members of those
societies that sanctions seek to ostracize from what passes as an interna-
tional community of states. Second, like any politically induced regula-
tory regime, the administration of sanctions regimes invariably appears
to: Baibor the seeds for far-reaching corruption of:the administering

: muﬂmnﬁxes Fhird; while-it-might be:hoped.that sanctions.work in the
«&m@mploficoerungathe preferred;behaviorfrom: those an whomithey are
 icbiinposed,ithere- can be ‘nonassurance; thak- they. will: so- work. slndleed;
histbry:suggests otherwise. What seems indisputable is: that when they
do fail, the international political-system is left with two bleak and equally

“uripalatable choices: to employ the force that sanctions originally were
‘i_ntended to avoid, or to capitulate in abject surrender to the detested evil.

- Perhaps these shortcomings can be ignored if the likelihood of sanc-
tions succeeding is the norm rather than the exception. Notwithstanding
the enthusiastic support of sanctions, there is in fact virtually no history

* The United States has maintained a more or Jess complete boycott of Cuba for almost
fifty years. Its boycott of North Korea has been longer, and its use of sanctions against
Iran has been ongoing for almost thirty years.

(,omp.m José E. Mmru. “Judging the Security Council,” 90 AJIL 1 (1990); José
E. Alvarez, “Hegemonic International Law Revisited,” 97 AJIL 873 (2003).
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to support such optimism. Indeed, it is virtually impossible to come up
with any instance in which sanctions can be said to have had unqualified
success.” These systemic shortcomings, although scrupulously avoided
during discussions of sanctions regimes, are all too obvious to policy
makers. Attempts to address them by such tactical changes of policy as
those embodied in so-called “targeted” or “smarter” sanctions that aim to
narrow the range of persons, products or services covered may reduce the
interest groups that are affected, but they are unlikely to address the

———————systernie-shorteomingsjust-diseussed-More significantly, such expedien-
cies are as likely to reduce the practical effectiveness of a sanctions regime
as to improve their moral acceptability.

That the illusion of sanctions as an effective tool of collective security
was so unquestioningly embraced by the hard-headed diplomats, politi-
cians, academics, and statesmen of the High-Level Panel speaks as much
to the seeming absence of alternatives as to anything else. That the table
is so barren of choices may be as much a testimonial to the failings of
human imagination in the age of power and glory as it is to the triumph
of idealism. What then is to be done? It is to this question that the
concluding part of this chapter turns.

Rethinking the concept of collective security

The focus on the use of sanctions, it should be remembered, has been for

" Liével Panél (andjby exténdion; thelnited’ katlonses?%m)fto address
' ;vtﬁe de’niahﬁsféncolleEtf‘ie@éqﬁ»ritwj;;;ﬁm&inffzma'tio

“the default’ approach s to:evaluate ‘theic: efﬁcacy, it- s'ﬁould*not be for-
. gotten that it is;just as 1mpr9per to comisider sanctions asan end, in and of
“itself, as it would be to think of the use of force in this'manner. After all,
the resort to sanctions, even if effectively applied, is dlréady a statement
about the failure of the system to provide the necessary security to at
least some of those for whose benefit the system supposedly exists.
Unfortunately, this tendency to substitute means for ends is all too

* The example typically adduced in support of sanctions is its use against the apartheid
system in South Africa. For a variety of reasons, the discussion of which is beyond the
scope of and space permitted by this chapter, the example is inapposite. That the South
African example has superficially underpinned the moral case for sanctions cannot be
denied. The international system might do well, however, to treat it as sui generis.

=the purpose of: explomng gne of the: several-gools; cHogén by the High-..- .

~i.in’ thinking about’ sancnons*and th' ather. taols avada e toithe system:- |
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pervasive in contemporary thinking about international law. The costs
that this tendency poses for international law should not be overlooked,
and it is with some reflections on them that this chapter closes.

The collapse of communism at the end of the 1980s and early 1990s
offered liberal states an unparalleled opportunity to reshape the world
order. The balance of power system that de facto had structured inter-
national relations during the Cold War was swept away, leaving the scene
open for the implementation of the collective security norms that had
formed the foundations of the San Francisco Charter. Under the Charter,
collective security was framed in two dimensions. On the one hand, it
was assumed that there were interests common to all peoples and states
and that, in the interest of peace and justice. all member states of the
United Nations system would strive for their realization."

Those transcendent interests were framed in unexceptionable terms;
they needed to be because of the second feature of the Charter’s concep-
tion of collective security. That feature assumed the existence of shared
interests, but it was also grounded in the view that societies and their
political orders can be and frequently are different. Coexistence, coop-
eration and collaboration, rather than assimilation or coercion, should be
the operational norms of collective security. The implementation of
collective security thus demanded a healthy respect by member states
of the United Nations and the organization itself for those differences.*’
This view that the concept of collective security requires bifurcation

- between- transcendent, ends.and_ practical-means, between shared uni- - .
:~:versaligoals articulated-throughideliberation.and, consensus,.on the-one .-,
hand;:and implementation thrpughdnghly Lestricted means OI)“dle;,thQl‘, A
i« is.embedded in the structure ofithe:system, The diffusions of representa-. .,
. tions and: power between the General:Assembly; the Security. Council,
~and the functional agencies (including the International Court.of Justice)
-exemplified the cooperative. contractarian-view of the maintenance of
- international order through the concept of collective security. Collective
:security, as envisioned-by the Charter, was-thus not a super-norm to be

achieved at all costs. Rather, it was accepted under the San Francisco
Charter as being viable only if the ends were shared, and the means
achieved through cooptation and consensus.

The Cold War experience challenged the effectiveness of the system
that had been thus created. The bipolarity of the conflict between

0 See United Nations Charter, Preamble and Article 1.
" See generally UN Charter, Article 2.
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Communist and market-based societies and the pressures put on so-called
“nonaligned” states within the system undermined the claims of shared
norms and frustrated the means for their realization. Indeed, far from
resting on the concept of collective security, the international order of the
Cold War seemed to be a reversion to the discredited balance of power
arrangement with which both the League of Nations and the United Nations
had been intended to dispense. Understandably, then, the triumphant
liberal states of the post-Cold War order did not simply want to return to

—he originat interpretation of the SanFrancisco Charter. Adopting a posture

that is perhaps innate in victors, they emphasized those ideals that were
more consonant with their own domestic systems, and did so with little
regard for their effects on societies that differed from theirs.*” The search for
universal justice rather than for peace was to be the defining goal, in the
service of which guaranteeing the proclaimed rights of the individual,
whether in the political or the economic sphere, was to be privileged over
the promotion of the complex network of group interests that euphemisti-
cally is referred to as “self-determination.” More controversially, coercion
(by economic or judicial means, when feasible, but military force, when
otherwise necessary) rather than cooperation and persuasion became the
accepted means for achieving these ends.
The Security Council, whose enforcement powers had lain dormant, was
the one preexisting institution that could be pressed into service. It did suffer
from one not insignificant shortcoming: its lack of r<zpre§entativeness of the

" peoples over whom "int:.:;lorded. Fack of representativenes
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pacific, and therefore are/immune from themisuse of pive

*“aphorism that’ “power-corrupts.-absolute-power “coprupts
“himself a denizen of a liberal democracy when those"were’indéed extrémely rare. Both
. William Jefferson and John. Stuart Mill were all too aware of the -possibility that

majorities can be tyrannical. Indeed, it is precisely to check the propensity for abuse of
power even in a democratic society that foundational documents such as national
constitutions and the United Nations Charter serve pivotal roles in constraining the
potential for abuse of power. What is true about power relationships within the internal
structures of liberal democracies is even more so when the governments of those
democracies are not answerable to the people over whom they wield their power. In
modern times, some of the most aggressive forms of European colonization and coercive
subjugation of non-European peoples were superintended by two quintessential liberal
democracies: Victorian England and the French Third Republic. See. e.g.. Anthony
Anghic, Imperialism, Sovereignty and the Making of International Law (Cambridge:
Cambridge University Press, 2004); Jennifer Pitts, A Turn to Empire: The Rise of
Imperial Liberalism in Britain and France (Princeton: Princeton University Press, 2005).
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necessarily fatal; however, since the dominant post-Cold War liberal order
had come to see democracy as the birthright of all peoples, its absence from
an institution that increasingly exercised powers of life and death over the
least privileged members of the international society clearly created a dis-
sonance between asserted norms and the actual functioning of power and
politics. This was the milieu in which the High-Level Panel was created, and
within which its report was formulated.

The High-Level Panel Report is in many ways an attempt at balancing
the preferences of the dominant post-Cold War intelligentsia for indivi-
dualized and universalist claims with the realitics of practical politics in
which the focal points of international order continue to revolve around
state power and domestic politics. To appease the desires of the former
group, the Report proposed a wide-ranging laundry list of claimed
challenges to collective security that, if taken seriously, would convert
the vast majority of socio-economic and political problems into issues of
international concern, and thereby extinguish virtually any line of
demarcation between the functions of the state and those of international
society. Of course, given the constellations of hard power and the com-
position of the panel, the Report did not and could not seriously intend
such an outcome. In such an environment, the Report opted for the
means that appeared the least threatening to the role of the state within
the international system. The result is a lack of fit between the broad
sweep of claimed threats to collective security, and the very modest

:ymeaps chosen, to:realize .those- objectives. The one. sxgmﬁcan X
., ithat. might_have ‘made a_difference, .the ‘fadical’ reconsmunon.of ‘the
T vSecumy'Councﬂ was., underphyed b) the Pz\nel Report ege}b,@s it

‘.f~restate two models of Seumty Counu] ‘reform that had been under
"consideration “for at least a dozen. years, .and which, even if-adopted;
would only minimally improve upon the current unrepresentative char-
acter of the Security Council, and would do virtually nothing to address
the power (rather than law) orientation of the decisions of the Council.*?
This disjuncture between asserted threats and recommended means
for addressing them, while easy to understand, is nonetheless imprudent
for the maintenance of international order - that is, for collective secur-

ity, properly understood. The inclination of the panel in its analysis of the

ST «.._-u -
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For a perceptive analysis of the effect of Security Council composition on membership
reform, see Farrall, United Nations Sanctions and the Rude of Law.
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sources of threats to collective security is to favor the postmodern pre-

ference for inclusiveness. Collective security, the Panel Report tells us, is

as much about furthering the welfare of the individual citizen as the

object of international law as it is about safeguarding national sover-

eignty; perhaps more so. Therefore, poverty and disease, like terrorism

and warfare, are treated in an undifferentiated manner as posing threats

to collective security.

Yet, in prescribing responses to these threats, there is a marked

———————difference-imthe mature-of-the-legal-obligations that the Report imposes

on the international system. Socio-economic threats to collective security

(such as those involving poverty, the spread of infectious diseases and

environmental despoliation), however widespread and lethal, are to be

addressed through discretionary collective action, in which traditional

norms of state consent and voluntary cooperation predominate.

Institutional mechanisms within this framework are at best ad hoc, and

depend as much on charity and a sense of moral or ethical obligation as

on any conception of binding legal' undertakings. On the other hand,

threats that emanate from the political sphere - notably those flowing

from interstate and internal armed conflicts, terrorism, and the prolif-

eration of weapons of mass destruction - are addressed in a bifurcated

manner. In some instances, such threats are to be resolved by employing

essentially the same mechanisms as those that dominate in the socio-

... economic sphere. In other instances, however, they are to be dealt with

“through the Security Coungil's Chiaptér VIL.powers, which impose man-*

- datory compliance on'dll Eiemberistaies of the Vnited:Nations. &% -7 ¢

The question still rémafhs, whabidetermines whethera palitical threat'.

s'to'be confronted ufidelthie:Sectitity Cotincil’s awesordeiChapter VI

" powers, or weakly tlixjdug[f;the:léﬁsfé:f;gohcili};ﬁéﬁ%n@:ébgl';};étiép? The -

" answer appears to be practical geospolitics. One could Hardly be upset

with the High-Level Panél for treating this issu¢ solely “as a matter of
politics, rather than one of law, forin that sense the Panel-has merely
acknowledged reality as it is practiced. Infused with the post-Cold War
neoliberal sensibility in which politics is seen simply as a branch of law
(rather than the other way around), it posits an unprincipled legal regime
in which big power choices are framed as legal rules. The assumption
appears to be that by pretending equality exists, we thereby create it. To
be sure, this facade is effective from time to time. There are indeed many
good reasons why the international system not only accommodates, but
in fact accepts policies that are based on hypocrisy and double standards.
The chances that such acceptance can become the norm, rather than the
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exceptional case, is much less likely. A regime of collective security that is
grounded on the creed that “the strong do what they can, the weak suffer
what they must” can be at best unstable and therefore prone to reverting
to a balance of power arrangement.

What then should a stable collective security arrangement entail? In
the first place, there is need for a definition of collective security that
hews more to implementable policies than to providing the intelligentsia
with a virtuous sense of self-righteousness. That contemporary interna-
tional society, taken as a whole, is immeasurably materially better off
than it was even a generation ago is indisputable. That it is morally
superior, or even intellectually more sophisticated is, I think, much
more debatable. But even if it were, a sense of humility about our
individual abilities, or of the human capacity to comprehend and deal
with the complexities of the emotions of others, should make the inter-
national intelligentsia think twice about the efficacy of policies that are
drawn up in post-industrial settings but which are intended to regulate
the behavior of operatives well outside that milieu.

The idea of collective security both assumes the existence of inextric-
ably intertwined interests, and that those interests can be selflessly
protected by a cabal of international diplomats, civil servants, lawyers,
and politicians. Stated in sufficiently abstract terms, there are indeed
interests shared by all of humanity. All of humanity would benefit from
cleaner rather than dirtier air. It might even be the case that less rather

.+, than more. poyert) fewer rather than more cases of infectious disease,
s and; certamly a lqt le$s \'lolence would be :o ;he\good gf humamty But .-
wéachieving, {hese'gqals would unpose costs, and tjéle dxstnbu.non of those
PR ﬂ(xnds\of costs isoften: at the heart of dxqpuleé} tl:un and actrbss societies. - oL TR
anie o Ttmay feel vn'tuous moverlook those costs in the name of some abstract - R
i ..concept of collective ‘secunty, but that bliss is purchased at a real costto -
""many- that are not involved in the decision-making process.

. Among other considerations, these insights imply .a-definition of
collective security that is less all-encompassing and that is restricted to
those areas of interactions whose costs and benefits and, more impor-
tantly their distribution, are immediate and transparent. This, in essence,
was the seminal insight of the definition of collective security that
focused on addressing wars of aggression. It may also be applicable in
other areas of human interactions such as dealing with or avoiding
imminent transnational financial failures, or the control of pandemic
sicknesses. What it does mean is that in elevating concerns over poverty,
ordinary infectious diseases, or the transnational trade in narcotics into
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matters of “collective security,” this brand name may well be cheapened.

This is not because concerns over poverty or the narcotics trade are not

well founded, or that such concerns do not deserve international atten-

tion, but that in equating issues of international concern with the need

for collective security, the international system would be ignoring an

essential fact of any successful management scheme: the need to prior-

itize, and to assign to organs of administration those functions that they

are best equipped and competent to resolve. If collective security

— becomes-no-more-than-a-synonym for_international cooperation, then

we need not assign to the Security Council the special functions and
powers that it now enjoys under Chapter VIL

These observations lcad to a second crucial point. In the interest of a

genuinely practicable collective security regime, the international system

needs less, not more centralization. The idea of an all-embracing order,

however intuitively appealing it may be to those bred in an ethos of

cosmopolitanism, and no matter how technologically feasible, is ultimately

debilitating as a legal norm. The point and effect of providing for collective

security under Chapter VII is to indicate those instances in which the

bulwark of state sovereignty involuntarily must yield to assertions of inter-

national power. In these situations, state consent, which is the fuel on which

international law ultimately runs, is deemed irrelevant in the face of con-

certed Security Council action. For reasons provided in the previous para-

graph, an overly broad definition of collective security, far from enhancing

"+ ‘the legitimacy of the EXErgise:f, gwer tndér Chapter V11, Yndercuts it-

“Employing such & broad dehinition wouldgreate a lacuna in international -

.. law: the allocation’of fungiiomsiorthe Sécriffty: Cauncil, thatitisd 1capable:of
*.“discharging whllesxmﬂ}gf@@y@e]egﬁﬂnmngmdmdua istagesand other.
~“radifional intérriational;A6tors;by: preventing them froni prayiding order .

within a legal framework. oo ns o T e TE T

The portended gap may-appéar theoretical and-of minifum conse-
‘quence for those living in the secure states of Western Europe and North
America, but it is real for many whose societies fall into the category of
so-called “failing” or “failed” states. International law tends to treat states
as static and finished products. That, of course, is far from being an
accurate representation. As events in the post-Cold War era have
reminded us, states, no less than individuals, are organic living entities
that metamorphose from within and respond to external stimuli. Much
as one might want them to avoid making mistakes, it is essential that they
do in fact make mistakes. There is simply no substitute for learning from
the experience of having made errors.
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There is today a tendency to imbue contemporary international
paternalism with the sort of altruism that was not uncommon in the
decolonization process. It is doubtful that the members of today’s inter-
national intelligentsia are any more capable of “fixing” the world than the
decolonizers were of correcting the mistakes made by their predecessors
who were responsible for colonization. What is more, a centralized
collective security regime has the potential of denying to the assumed
beneficiaries of intervention the experience of shaping their own destiny.
[n the short run, that may appear fulfilling to those who want to see
immediate and tangible results to Security Council actions, but in the
longer run, the result, as cases like Somalia amply demonstrate, is likely
to be a prolonged arch of insecurity. How long the Security Council, in
the name of collective security, would be willing to have the peoples of
these societies as its wards is highly dubious. Experiences in the Balkans
and Africa raise genuine doubts of the longevity of benign Security
Council interest in the affairs of these societies.

A related third reason for a less ambitious and more concrete definition of
the concept of collective security is to be found in one of the values of
decentralization. In much the same way that biological diversity is more
likely to assure ecological survival, it can be said that diversity among
political processes is more likely to promote the collective survival of the
whole than a standardized uniform political structure. The reasons are
several. Human institutions do not arrive fully formed. They are hardly

- -immutable:In fact, much of their value derives from the:fact that in-being

hnke,red'mth -and comtam;Ly reordered,( they prq\qde,-
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o ﬁt}tSs zenithi(a posmon that appears sometlmest pndeﬁpm the; sancnmo- ‘
‘ious réverence with which the. democratn cree&’"ls often. professed) the

“international system would be bettér off if it wéré ic. .encourage experimen-
-tation among its component parts. To do so, it will have to learn not only to
tolerate divergent approaches to problem solving, but to affirmatively sup-
port if not empower the independent capacities of members to make correct
judgments. A top-down regime of collective security in which purported
answers have little more to commend them than that they are backed by the
superior material wealth and power of some players within the system is
highly unlikely to permit such experimentation. The more broad sweeping
the areas of international relations that are deemed to fall within the
province of regulation under the concept of collective security, the less
room there will be for experimentation.

.laeartedl}wubscnbes to. the View, that human qwl,;a.%ghas‘ mdeed arrived nr
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The view that the trade in narcotics, for example, poses a threat to
collective security nicely illustrates the point. There is no question that
the criminalization of the use of certain narcotics renders illicit the trade
in such narcotics, and that the illicitness of the trade breeds violence.
There is also evidence that acts of terrorism may be financed by the high
profit margins that are derived from the illicit trade. But there is nothing
that is implacably intrinsic in the relationship of the trade in narcotics
and collective security within the international system. Change an cle-

———  ment—within—the—equation,—and—a —very_different structure emerges.
Suppose that instead of criminalizing the use of narcotics, a society
determines to treat such use as a “disease”; that instead of punishing
users, they are provided with medical care. We may well find that the
incidents of illicit trafficking are reduced, and with it the high profit
margins with which the trade is currently associated. In such an envir-
onment, it may well be that the transnational trade in narcotics would
amount to little more than hiccoughs in international trade such as those
that are now associated with the smuggling of contraband such as cigar-
ettes. The scenario just described can be projected to other areas that the
Panel’s Report asserts are sources of threats to collective security. Taking
a decentralized approach to policy analysis when grappling with state-
level poverty or internal strife, for example, may bear more fruit than
treating such issues as threats to the collective security of all within the

 international system. o
““Though it inay $eefif:queer, perhaps:more emphasis shotld-be placed - -

on what distifiguishesTWo events: thdn 6in"what they:hawgiincommon.s .- -

For instance, the diffeérenites betweeri civil wars wagedin theDr

Republic of the Congd:and those, waged:ifiy Golombia andtPeniiare so.

much more profound than their simailarities that anyeffor o freat them... -

S “equally as threats to callective ‘security seems misguided:"Conflicts of

& “ideology over the distribution of national wealth amongaii entrenched:
elite do not pose the safiie threats to international collective security that
conflicts between the elite and those struggling for -subsistence do, any .
more than civil wars of secession, fights over who should control the
central government, and proxy wars of regional domination do.

Internal wars, especially, cannot be categorically lumped into a collec-
tive security threat as are transnational wars. The reason is not that they
necessarily entail less human suffering. The quantity of suffering has
never been and cannot be the yardstick for gauging the propriety of
classifying a situation as constituting a threat to collective security. The
measure must be qualitative. The question to be answered must be

s
[
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qualitatively framed: Is the situation capable of being resolved effectively
by those closest to it; that is, those who are bearing the burden and who

will receive the benefit of a resolution? Only if one can confidently state

that the affected parties are incapable of independently resolving the
conflict, and that there exists a substantial likelihood of the spread of the

conflict, should the situation be viewed as one that does in fact involve

issues of collective security. Civil wars are notorious for the bitterness,

ferocity and lawlessness with which they are waged, but their internatio-

nalization does more to prolong their durations than to resolve them. In
any event, each case demands particularized assessments of the situation,

not a blunt waving of the cudgel by those who at best have an incomplete
and sentimental attachment to human suffering. In short, what is needed
often is imagination and accommodation, not the superior compassion
of those who now view themselves as beyond all of that.

These definitional difficulties are symptomatic of a much more pro-

found source of concern. What makes contemporary debate over the

concept of collective security more than an academic one is the reality
and pervasiveness of the enforcement role that the Security Council has :
taken on in the post-Cold War period. That role may have been envi- *
saged by the framers of the United Nations Charter, but it remained for 5
the most part dormant until 1990. The assertiveness of Security Council
authority under Chapter VII since 1990 has rendered sngmﬁcant the use
of the Security Council in its resolutions of such verbs as “decides,”
2 “ﬁe{ermm,es, etc. These. verbs invariably, call jinto being -a:series of . .
V;xqg;rgwe mieasires that: guto_maﬂcally impose, le,_,;)lly binding obligations’
mggm to whom the) are dlrected, hou _the dec:s;ons may bew
- xatgived.on. pelitical grounds,.and their morakand. philosophical legiti-3.
YAy .ungugued on. representanveqess grounds, ulnmately they are
“fieithier legally reviewable nor appealable.. . "7 -

T The- -willingness of the Council to employ cercive measures has been . i

'c1ted with much approval as indicative of the international system’s i

ability and willingness to live up to its post-Second World War animat- ‘

ing visions. The twin debacles of defining the situations in which the

Council may exercise its powers too broadly, and deploying those powers

excessively in situations where Council action is appropriate, can be

obviated by a much more judicious determination of the choice of the

means employed under Chapter VIL It is certainly the case that the

Charter provides for at least two distinct approaches by the Security

Council with regard to issues of international security. In the one situa-

tion, the Council’s role is essentially advisory. Under Chapter VI, it may

PR
-
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cajole, recommend, and implore parties to resolve their disputes amic-
ably. By contrast, under Chapter VII, the Council is a decision maker. It
can command and enforce its decisions through coercive measures.

It is the latter role that has become highly controversial, in part
because decisions under Chapter V11 have become analogous to criminal
law enforcement. The Council sets itself up as a prosecutor, purports to
render definitive judgments of culpability, and then secks to punish the
miscreant. This approach has been defended on grounds not unlike those

——typically—invoked—bypenologists.. The allcgedly. culpable state (or,
increasingly, individual person) having been convicted must be suffi-
ciently punished to deter others from engaging in similar conduct; or
else, the international order would be infected by the virus of “impunity.”
Furthermore, the punishment must be such that the international com-
munity obtains retribution from the miscreant. This typically means that
the violator must be shamed and ostracized, and be made to give back
whatever benefit it may seem to have gained from the violation. To
achieve these objectives, the “international community” should be will-
ing to employ coercive measures such as economic sanctions and, if
necessary, military force. The Charter clearly contemplates and
authorizes these measures; however, the singular focus on coercion is
not compelled by Chapter VII. Indeed, it may undermine the efficacy of
Chapter VIL .

One source of concern about the system’s reliance on piinitive mea-
- .+ * sures s that, as'démionitratéd-above, decision making withjz the Council;
“zan be extremely biased: Querly politicized. decisions argiless likely to:

: generaterevalt"lftheft'{toliét?ﬁmpmxsbmeptB:eyond,ﬁj sthere.is a

“*fiirther reason why the Secgrity Gouicil diight to récorisidgibits apparent. -

" -View thdt actionis under Chapfer VII mustdhwdys bt back :d¥p by threats” -

of punishment, Were it'to free itself of thig mindset;it might discover the
rich afray of administrative incentives that if properly deployed may -
encourage cooperative behavior-among states, -and thetéby enhance
collective security. The absence of coercion in these instances need not
mean that Security Council decisions under Chapter VII would be any
less binding. Rather, implementation of decisions under Chapter VII can

* See, e.g. Gerry Simpson, Great Powers and Qutlaw States: Unequal Sovereigns in the
international Legal Order (Cambridge: Cambridge University Press, 2004) (noting how
the Security Council has adopted increasingly intrusive mechanisms of enforcement
against “rogue” or “outlaw” states which it has judged to have defied the basic principles
of the international community).
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be based on the same sort of compliance regimes that regulate behavior
elsewhere in international law. For example, there is no philosophical or
legal reason why the Security Council could not make a determination
under Chapter VII, and then require that the parties enter into a binding
negotiated or even adjudicated resolution of the dispute. Indeed, this was
the method used in resolving the Kuwait-Iraq boundary dispute, and
that resolution has commanded more acceptance than virtually any of
the other Chapter VI decisions taken in regard to the Iragi conflicts.*
Similarly, the provision in the Charter of the International Criminal
Court (ICC) which permits the Security Council to make referrals that
are then adjudicated by the ICC can be emulated in the Council’s practice
with regard to issues of collective security. Itis true that these approaches
facially appear to lack the commanding supremacy ol Security Council
authoritativeness that has been hailed by post-Cold War neoliberal
internationalists, but this disadvantage (if that is what it is) would be
amply mitigated by the reconfiguration of ideas of power and legitimacy
-that would follow.
~ A division of labor within the international system between the deter-
mination of the existence of a threat to collective security, and the ‘
adoption of binding means to address that threat, will likely have the ;
salutary effect of depoliticizing the initial determination. Just as prose-
cutorial decisions are often insulated from political interference by the

reality that the ultimate finding of guilt or innocence is entrusted to a
vz e omithid: party, itmay be that many genuing threats:to ¢ collective security that . ;
ool mdpy go unaddressed will finda heanngm 'orldm which Clmpter i

-glct,ermmatlons are.not. bound up as:a- tp.gle pqckage W T
i ;§ucha dlsai,gregatlon wor.ild also be in keepingwitha: reallty thqt 35 too P
garelyacknowlcdged that evel:ybodyormsmqnou‘however consututed ;
w. . intime develops (or at least prefers) a mode of shaping its competence in
~az 7 "djmanner that may not have been anticipated; let‘alone blessed by its

* At
iy

32 This is not to suggest that the role of the Security Council in mandating the demarcation
of the boundary between lraq and Kuwait was uncontroversial. To the contrary, there
were disagreements among diplomats and academics as to the competence of the
Security Council to decide the issue. But the tenor of the disagreements has been along
the lines that “reasonable persons” reasonably can disagree on the issue. See, e.g.
Frederick L. Kirgis, Jr. “The Security Council’s First Fifty Years.” 89 AJIL 506 (1995),
p- 532; Sean . Murphy, "Assessing the Legality of Invading Iraq.” Geo. L] 173 (2004),
pp. 187-188. In any event, the Security Council’s role in forcing Iraq to accept the
boundary lines between her and Kuwait have generated nowhere the level of disenchant-
ment in Iraq nor among legal scholars as other actions taken purportedly pursuant to
Resolution 687,
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creators. Today’s Security Council sees every issue in terms of the
exercise of coercive power. In many situations, coercion may be inapt.
In such situations, the Security Council either ignores the problem or it
resorts to a means that is ill suited to address the problem. Sure, there are
sometimes clumsy efforts to transcend the roadblocks of limited compe-
tence (such as attempting to create investigative panels over the murder
of politicians in polarized societies*®), but the disaggregation of functions
would make such cfforts less clumsy than they are.

— Anotherpositive-result-(and one of the often unsung advantages of
negotiation as a problem-solving tool) is that it leaves finding an answer
in the hands of those who are most competent to do so. Unhappily, in the
name of collective security, the myopic tendency increasingly is to
assume that the answer lies in the hands of those who can exercise
military power. Moreover, criticism of the representativeness (and by
extension legitimacy) of the composition of the Security Council, more
particularly that of its veto-wielding membership, is likely to diminish in
an environment in which the path to “justice” does not automatically and
obligatorily lead down the same road. Likewise, parties may be more
willing to accept findings of wrongdoing if they are confident that the
pronouncement of punishment will not invariably be made by the same
biased institution acting as both prosecutor and judge.

Much more can be said about the need to decentralize decision making

~ about collective security. Some have focused on régionalization as the
Answer, others’on’ the incFgased use of specialists:vall af these cases, -

‘howevet, thé Security:Council tétiins ultimite and wrgvigyable author:!

ty. The cfficacy of Som@of these ;proposals-js-dubygbur they. do.

‘Highlight the‘fiéed for dnd-valug ‘of disdpgregating ponts oficompetence,

“even'in the Sphere of political decision ‘iiaking, My-owii suggestions

.

would go beyond simply-having the “Sectrity Countil gontract out”
" some of its Chiapter VII functions: It would'demand @retffinking of the
division of ultimate power in addressing issues of collective security.
Nonetheless, the existence of even these other more modest proposals
points to the possibilities of dramatically different approaches to the
concept of collective security.

The High-Level Panel Report tries to be creative in its articulation of
what constitutes collective security. It dares to imagine expanding the

# See Panel Report paras. 251-253 (proposing two models for the enlargement and
reconstitution of the makeup of the Security Council, but explicitly declining to recom-
mend the model that should be adopted).
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scope of the concept.’” It is far less imaginative in offering means for
addressing the expanded threats. Its answers default to the existing
creaky institutions of the system, with a face-lift here and there. There
is clearly an unacknowledged tension in these divergent approaches. A
narrower definition of collective security would not necessarily result in
human needs going unaddressed. It might result simply in empowering
other mechanisms and institutions within the system to recognize and
address those needs. Similarly, it may be that better results can be
achieved from devolving the power and competence of the Security
Council; at least the benefit of committing intellectual resources in this
direction may be much greater than the perennial head butting that goes
into trying to restructure the Council.

Conclusion

As the last lines of this chapter are being written, the news media are
replete with tragic stories of deaths, suffering, and widespread property
destructions that have been caused by two natural disasters in Asia. In
the one case, a massive earthquake has destroyed huge swaths of popula-
tion centers in the Sichuan Province of China. Deaths are being mea-
sured in the tens of thousands. Nonetheless, the work of the Chinese
government has received quite sympathetic coverage, with the openness
of the current government’s measures being favorably contrasted with
that'of a previous Chinese government in an earthiquake that-occurred in

JES 3 Foreign' Mlmster, Bernard Kouchner, relying on the concept of *collec:
tive security” and the asserted “responsibility to protect,” has called for
Security Council action that would-displace and override the policies of
the Myanmar government to decide, manage, control, or otherwise
regulate the distribution of assistance to sufferers within Myanmar.

Mr. Kouchner, who served, under the auspices of the European Union,
as the supreme overlord of Bosnia-Herzegovina, poignantly cuts to the
heart of the matter. Nobody, not even the High-Level Panel, had

¥ See especially Chapter 5 in this volume on the expanded notion of “responsibility to
protect.”

1976 Fhe second disaster im Myanmar; a devastating: icyclone, haskilled -
7 tens'df thousands, of pt;op]g andJeft-an even Jargér. numberhomeless. .
=F S Opinion shapersin the West, have Been anything but sympathetlcto this.
tragedy :(or” more- accurately t - the; response tof ‘the’.government -of
“#Myanmar-to the tragedy): The French government; spearheaded by its - -
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previously argued that natural catastrophes, however extensive, should
be deemed threats to collective security.*® But given the propensity of
natural forces such as earthquakes, hurricanes, and tsunamis to cause
massive death and destruction of property, why shouldn’t they be viewed
as threats to collective security? Mr. Kouchner’s comments bring to mind
the writings of another well-known Frenchman, Dominique Moisi, who,
when addressing differential treatment by continental Europeans and
Anglo-Americans over the collective security implications of the inva-

— sionand occupation of Iraq on-the one hand, and NATO’s intervention
in the Balkans on the other, opined, in language remarkably reminiscent
of “balance of power” politics:

The result might amount to something like the acceptance of two Monroe
Doctrines, with the transatlantic partners each holding sway in certain
areas, and on certain issues, that reflect their de facto spheres of interest.
Europeans would concentrate on Europe, with a special emphasis on the
Balkans and the Mediterranean, and the United States would have prior-
ity in the Americas and in Asia. Both Wests would support moderate
leaders and promote the rule of law in their respective spheres of influ-
ence. They would collaborate in the Middle East, attempting to close the
emotional gap between them over the Israeli- Palestinian dispute. And the
two sides would also come together over a new doctrine of enlightened
interventionism in Africa.*’

Collective security, it thus might be said, ultimately is about keeping

~ Testive.societies in check whlle the rest of us get.on.with the business of

' ; ;l‘z:lght big: \goxgwenl for. asking if

d hxc un erguded h quest for - a

-.;balance of power among the" }S:grbpqan states of}!}e mnetcenth century

.. The extent of the security- ‘that ¥ Aachleye is nd(—unrelated»to the means .
.. ... we choose. The real difficulty. in assuring: collective secunty is that in
:* ... having excess military power, thie cost of.smployiny it may appear small,
with the temptation to resort to it before exhausting other means of
control, correspondmgly greater. A policy that is based on forcefully
keeping the deviant in check renders unnecessary the need to incur the
often substantial costs of seeking to understand the sources of the
deviancy.

-

** On the issue of “nonmilitary” threats, see Chapter 6.
9 See Dominique Moisi, “Reinventing the West,” Foreign Affairs 67 (November-December
2003).



