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the lessons of misrule and mismanagement, and had come to understand
that governments must be made accountable to the people and that eco-
nomic well-being depended on the initiatives and institutions of market
arrangements rather than those of centralised planning. With these les-
sons in mind, Africans desired to work collaboratively with non-Africans
to rejuvenate the welfare of the continent.® Mbeki and President Obasanjo
reiterated these views to Western leaders of the G7 at their Genoa confer-
ence later that year. African leaders were then mobilised to endorse these
views at the inaugural meeting of the African Union, the successor to the
widely reviled Organization of African Unity (OAU).?

That NEPAD represented a new way of doing business in Africa is
readily conveyed in the rhetoric and style of its founding document,
which lacks the usual legal formalism commonly associated with a foun-
dational document. It is framed neither as a treaty nor a charter, but is
simply referred to as a ‘framework’ document. It reads as a pastiche of
draft ideas, occasional analysis, frequent statements of objectives and
proposed courses of action.’® And as for substance, the “framework’
document follows in the line of the neo-liberal development theory and
analysis that have become conventional since a pessimistic World Bank
Report on Africa that was issued in 1989.1

8 See Thabo Mbeki, ‘Briefing at the World Economic Forum Meeting—Millennium
Africa Renaissance Program—Implementation Issues’ (Davos, Switzerland, 28 January
2001) <http://www.anc.0rg.za /ancdocs/history /mbeki /2001 /tm0128 html> (accessed 30
January 2006). Mbeki had espoused the idea at least as early as June 1997. See Tom Lodge,
Politics in South Africa: From Mandela to Mbeki, 2nd edn (Bloomington, IN, Indiana University
Press, 2003) 227. According to the Financial Mail, the concept can be traced even farther
back, to 1994: see | Malala, ‘High on Ideals, Low on Substance: African Renaissance’ (1998)
Financial Mail (South Africa), 9 October, 41.

% See ‘The New Partnership for Africa’s Development’ (NEPAD) (Abuja, Nigeria,
October 2001) <http://www.nepad.org/2005/files/documents/inbrief.pdf> (accessed 30
January 2006), at paras 45, 46 (hereinafter ‘NEPAD Doc’).

10 Indeed, the rhetorical flourishes replete in the document might make for an interesting
anthropological or literary case study. Typical is para 27:

The New Partnership for Africa’s Development seeks to build on and celebrate the achieve-
ments of the past, as well as reflect on the lessons learned through painful experience, so as
to establish a partnership that is both credible and capable of implementation. In doing so,
the challenge is for the peoples and governments of Africa to understand that development
is a process of empowerment and self reliance. Accordingly, Africans must not be wards of
benevolent guardians; rather they must be the architects of their own sustained upliftment.

(Ibid.)

1 See Ismail Serageldin, Poverty, Adjustment, and Growth in Africa (Washington, DC,
World Bank, 1989). Perhaps not so coincidentally, the seminal statement of the ‘Washington
Consensus’, while addressed primarily to ‘Development Economists’ concerned with Latin
America, was published a year later, in 1990, and addressed many of the same concerns
of economic underperformance confronted in the 1989 Africa Report. See generally John
Williamson, “What Should the World Bank Think about the Washington Consensus?’ World
Bank Research Observer 15, no 2 (Washington, DC, International Bank for Reconstruction
and Development, August 2000) 251-64 (reviewing the controversies over the meaning and
reach of ‘the Washington Consensus’).
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within the economy.?* Almost always, the proposed answer is closer
interaction among African governments, their foreign counterparts, mul-
tilateral financial institutions and foreign private investors. This answer
has not always worked out, but NEPAD’s contribution is to suggest expla-
nations for the past failures and explain why, unlike the past, these new
efforts will yield desirable results.

III. PAST AS PROLOGUE

NEPAD’s obvious objective is to promote African development. Just as
obvious is that this is no new project.”> While acknowledging the fail-
ures of prior development programmes, NEPAD glosses over that past
as if it were irrelevant to the new undertaking 6 The appropriate focus,
as NEPAD's framers see it, is the complete integration of contemporary
African economies and values into a global system that marches reso-
lutely forward to the drumbeat of neo-liberalism and which would do so
with or without Africa:

[Tlhere is today a new set of circumstances, which lend themselves to inte-
grated practical implementation. The new phase of globalisation coincided with
the reshaping of international relations in the aftermath of the Cold War. This
is associated with the emergence of new concepts of security and self-interest,
which encompass the right to development and the eradication of poverty.
Democracy and state legitimacy have been redefined to include accountable
government, a culture of human rights and popular participation as central
elements.?”

The core ideologies of NEPAD thus may be summarised in this way:

1. Africa’s development metrics lag well behind those of much of the

globe.
o

2. Correcting the disparities requires Africa to be more actively engaged
in the globalisation process.

* For an insider’s account of the early practices involved in government planning in a
post-independent African economy, see WF Stolper, in Clive S Gray (ed), Inside Independent
Nigeria: Diaries of Wolfgang Stolper 1960-1962 (Aldershot, Ashgate, 2003).

= See eg Gino J. Naldi and Konstantinos D. Magliveras, ‘The African Economic
Community: Emancipation for African States or Yet Another Glorious Failure?’ (1999) 24
North Caroling Journal of International Law and Commercial Regulation 601; Chibundu, n 24
above; Oladele Q. Akinla II, ‘Economic Reform in Sub-Saharan Africa: The Changing
Business and Legal Environment’ (1987) 7 Boston College Third World Law Journal 19.

* Past prograrmmes are cursorily dismissed as follows: For a variety of reasons, both
internal and external, including questionable leadership and ownership by Africans them-
selves, these [previous efforts] have been less than successful’; NEPAD Doc, n 9 above, at
para 42.

7 Ibid at paras 42-3.
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upon attracting private foreign investment. To this end, NEPAD makes it
clear that gone are the days of sentimental nationalism and that foreign
investors need not fear the nationalisation of their assets. To the contrary,
state parastatals would be privatised, and foreign investors would be free
to acquire privatised property. And beyond that, African governments
would enter into ‘public-private partnerships” in which those aspects of
the national economy that cannot be fully privatised may nonetheless
benefit from the expert management and incentives orientation of the
private sector. The use of credit guarantees and acceptance of investment
insurance schemes such as those sponsored by the World Bank-affiliated
Multilateral Investment Guarantee Agency and the US government-
backed Overseas Private Investment Corporation will provide additional
incentives for foreign investors.

But NEPAD’s most significant contribution to both the theory and the
praxis of development is its ratification of the neo-liberal consensus that
governments have an obligation to create and nurture an aggressively
hospitable environment for foreign investment. NEPAD declares:

A basic principle of the Capital Flows Initiative is that improved governance
is a necessary requirement for increased capital flows.” ... The first priority
is to address investors” perception of Africa as a ’h1gh—nsk' continent, espe-
cially with regard to security of property rights, regulatory frameworks and
markets.”

Transparency in regulation, functioning and reasonably efficient adminis-
trative and judicial systems, an attentive bureaucracy and, ultimately, an
accountable government are obvious elements of the bargain, and afford-
ing and securing these elements to the foreign investor are objectives to
be aimed for. Further, as already indicated, NEPAD explicitly requests
that developed country governments implement policies that would
encourage their nationals to invest in Africa. Here, for example, the use
of insurance schemes that guarantee against losses flowing from currency
devaluations, political instability or property expropriations, despite the
obvious constraints such schemes place on ‘sovereignty’, are actually
favoured under NEPAD.”®

In recognising that the macro-environment may well be more impor-
tant than any specific policy in influencing capital inflows, NEPAD falls
into step with current received wisdom. And there is little doubt that
‘good governance’ contributes significantly in shaping the perception of
the foreign investor. But even if one accepts the primacy of foreign invest-
ment in the development equation, one might nonetheless query whether

76 Ibid at para 144.
77 Ibid at para 151.
78 See ibid at para 185.






























