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1. INTRODUCTION

The ‘weapons’ used by the peacekeeper in achieving his objec-
tives are those of negotiation, mediation, quiet diplomacy, tact
and the patience of Job — not the self-loading rifle.!

Peacekeeping and peace enforcement are concepts which have
their origins in the United Nations (UN) Charter. Among other things,
the UN Charter is based on principles of sovereignty, non-intervention
and the peaceful settlement of international disputes. Although
peacekeeping was not explicitly provided for in the Charter, it has
evolved since 1945 into a well-developed concept based on certain
agreed principles. With the end of the Cold War, the United Nations
has willingly taken on a new and more aggressive role as “peace en-
forcer.” Iraq’s aggression in Kuwait, for instance, was soundly met by
an international coalition of armed forces acting under the authority of
the UN. The humanitarian aspects of the Iraqi oppression of the Kurds
and the inability to supply food and assistance to starving Somalis have
also presented the UN with new challenges to its foundational princi-
ples of sovereignty and non-intervention.

As the fighting mounts in the former Yugoslavian republics, the
UN appears committed to settling the dispute diplomatically if possi-
ble, and by force if necessary. The propensity of the Security Council
to authorize humanitarian interventions, however, has led to an anom-
aly — peacekeepers, generally guided by the principle of neutrality and
traditionally limited to self-defense, are finding themselves in the more
aggressive role of peace enforcer. The dynamic nature of humanitarian
assistance operations has resulted in a gradually expanding mandate
for the peacekeepers’ authority to use force. As their objectives change
and their authority to use force alters, peacekeeping missions are be-
coming increasingly less impartial and more assertive. The challenge is
for the peacekeeping forces to adapt to a more hazardous environment
without jeopardizing their safety while accomplishing their mission.

The purpose of this paper is to analyze the full range of the use of
force under UN auspices in the context of the UN Charter and inter-
national law. Under the Charter, the UN has engaged in peacekeeping
and peace enforcement actions which have covered “the spectrum of
conflict.”? At one end, the spectrum is peacekeeping, with little or no

1. INDAR JIT RIKHYE, PEACEKEEPING: APPRAISALS & PROPOSALS 6 (1983).
2. WiLLiaAM J. DurcH, THE EvVOLUTION oF UN PEACEKEEPING 4 (William J.
Durch ed., St. Martin’s Press 1993).
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force beyond self-defense authorized and the full consent of the host
government. At the other end is a peace enforcement action such as the
Persian Gulf war, characterized by the use of “all necessary” force and
a total lack of consent by the local government to peacekeeping and
peace enforcement actions. This paper addresses the more obscure cir-
cumstances where an ostensibly neutral peacekeeping force finds itself
gradually engaged in the contentious role of peace enforcer as it pro-
gressively moves along the sliding scale of the spectrum.

After an initial introduction to the background of the UN, the
Charter and its principal norms, this paper will survey UN actions,
from serving as observers and armed peacekeepers to employing en-
forcement actions and humanitarian interventions, taking a historical
and political perspective. The paper will then examine the legal bases
and foundations for these operations, focusing on the legal norms di-
rectly from the Charter and “guiding principles” from the Charter in
practice, which have directed past operations. Because of the Security
Council’s recent willingness to authorize humanitarian interventions,
the paper will also examine the legal development of these missions in
some detail, concentrating on the Council’s expanded interpretation of
the Charter’s Article 39 requirement of a “threat to the peace.”

Using the present conflict in the former Yugoslav republics as a
model, the paper then will analyze the enforcement action in Bosnia-
Herzcegovina and examine the status of the Charter’s norms and other
principles which have traditionally guided peacekeeping operations.
Lastly, the paper will discuss the peculiar situation which occurs when
the authorized use of force in a peacekeeping operation escalates be-
yond the traditional norm of self-defense and examines the UN’s ongo-
ing efforts to address this problem.

II. GENERAL BACKGROUND OF THE UN CHARTER

For the purposes of this paper, it is useful to look at the twentieth
century efforts to establish 1) international organizations, 2) conven-
tions, and 3) military arrangements designed to create norms by which
force would be restricted.

A. Historical and Political Perspective

The belief that there was a need for a world organization to con-
trol the use of force originated from the destruction left in the wake of
World War I. Prior to 1919, the justifications for war had evolved from
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moral to legal bases.® The emergence of the state as a political struc-
ture helped to create the idea that states had a sovereign right to go to
war lawfully.* The havoc wrought by the First World War convinced
the Great Powers of the time that an international structure was
needed to prevent similar crises in the future.

The League of Nations sought to protect the “territorial integrity
and existing political independence of”’ member states from “external
aggression” by developing detailed rules to define the circumstances
under which states could use force.® The League devised procedures of
arbitration, judicial settlement and inquiry by the League Council to
reconcile disputes or “rupture(s)” between member states. Although
states could follow the decision of the Council, non-compliance by a
state with that decision allowed the affected state to resort to war after
a three-month waiting period. Likewise, the Council’s failure to make a
decision would create no restrictions on a state’s ability to resort to
war.®

The League Covenant did not explicitly outlaw the total use of
force. A subsequent attempt to limit the right of states to go to war
~was the Kellogg-Briand Pact. The Kellogg-Briand Pact, ratified in
1929, renounced war “as an instrument of national policy” and “con-
demn[ed] recourse to war for the solution of . . . international poli-
cies.”” Although the Pact did not address the issue of the use of force
short of war, it did recognize that aggression was distinct from self-
defense. Generally, the parties to the Pact accepted that the use of
force was allowable in cases of self-defense.® It will later be seen that
the Kellogg-Briand Pact was the precursor to Article 2(4) of the UN
Charter.

Although the Kellogg-Briand Pact did not prevent the Second
World War, the Allied nations quickly realized that an international
political infrastructure was necessary to govern international conflicts.
In San Francisco in April of 1945, the victorious Allied powers met
along with the delegates of 45 states to formulate the UN Charter.

The UN Charter was intended to provide rules which managed the

3. For a detailed discussion on the early history of the use of force and the moral
and legal reasons used to justify war, see A. C. AREND & R. J. BECK, INTERNATIONAL
Law AND THE USE OF FORCE, BEYOND THE UN CHARTER PArRADIGM 11-19 (Rutledge
1993) [hereinafter AREND].

4. Id. at 16-17.

. Covenant of the League of Nations, art. 10.

. AREND, supra note 3, at 19-20.

. Kellogg-Briand Pact, Aug. 26, 1928, art. I, 94 L.N.T.S. 57.
. AREND, supra note 3, at 23.

00 ~J O\ W



1995] PEACEKEEPING TO PEACE ENFORCEMENT 5

behavior of states towards each other. The primary purpose of the
Charter was to maintain international peace and security. Several
Charter provisions, discussed below, directly address conditions under
which the use of force is appropriate.

B. Legal Bases and Norms

We now turn to a discussion of the law as it relates to the full
spectrum of the use of force under the auspices of the UN. It first is
helpful to discuss the legal norms of international law which have
served as general principles which indicate how nations have treated
each other over the past fifty years. Due to the dynamic nature of this
subject, it is essential to look at the UN Charter, which has been de-
scribed as the “authoritative statement on the use of force,” in light of
the subsequent practice of the member states in accordance with Arti-
cle 31 of the Vienna Convention on the Law of Treaties.?

As noted above, the UN Charter has set forth the norms upon
which laws governing the use of force are based. Professor David
Scheffer has listed the principal norms of international law as state sov-
ereignty, the non-use of force, and non-intervention in internal affairs.*®
Professor Scheffer notes that these norms are “evolving”!! and reflect
the view that the Charter is a “flexible document.”*?

The norm of the “non-use of force,” and to a lesser extent state
sovereignty,'® is established in the UN Charter. Article 2(4) contains a

9. See Louis Henkin, The Use of Force: Law and U.S. Policy, in RIGHT V.
MIGHT: INTERNATIONAL LAW AND THE USE OF FORCE 38 (Council on Foreign Rela-
tions Press, 1991) [hereinafter Henkin]. See Vienna Convention on the Law of Trea-
ties, May 23, 1969, art. 31, 8 LL.M. 679. See also Vienna Convention on Treaties
Between States and International Organizations, Mar. 21, 1986, art. 31, 25 LL.M. 543
(not in force).

10. David J. Scheffer, Toward a Modern Doctrine of Humanitarian Intervention,
23 U. ToLr. L. REv. 253, 259-64 (1992) [hereinafter Scheffer].

11. Id. at 259.

12. David J. Scheffer, Commentary on Collective Security, in LAw AND FORCE IN
THE NEW INTERNATIONAL ORDER 103 (Lori Fisler Damrosch & David J. Scheffer,
eds., 1991) [hereinafter Scheffer II]. Professor Scheffer notes that the actions of the
international community during the Irag-Kuwait crisis were proof that a “[n}arrow,
rigid interpretation of the Charter . . . may have the unintended result of creating
unnecessary obstacles to the effective implementation of critical Charter provisions.”
Id. at 103-4.

13. Sovereignty, according to Professor Scheffer, is the “central pillar of interna-
tional law,” and thus legitimized the nation-state as entitled to the protection of inter-
national law. The character of sovereignty, he asserts, is evolving as the state takes on
numerous obligations through international treaties and conventions, and is challenged
by international organizations and domestic ethnic groups. Scheffer, supra note 10, at
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prohibition on “the use of force against the territorial integrity or polit-
ical independence of any state,”** providing: “All members shall re-
frain in their international relations from the threat or use of force
against the territorial integrity or political independence of any state or
in any other manner inconsistent with the Purposes of the United
Nations.”

The Article is broader than the Kellogg-Briand Pact in that it pro-
hibits the use and the threat of use of force rather than just recourse to
war. Although Article 2(4) was first thought to outlaw the use of force
of any sort by one state against another, exceptions to the Article —
both explicit and implicit — were subsequently used to justify unilat-
eral interventions.'® One exception expressly built into the Charter was
Article 51’s recognition that “[n]othing in the present Charter shall
impair the inherent right of individual or collective self-defense if an
armed attack occurs against a Member. . .” and the enforcement ac-
tions authorized by the Security Council under Chapter VIL.'® Implicit
exceptions to Article 2(4) have been derived from the Article. For in-
stance, an argument can be made that Article 2(4) prohibits only the
use of force against the “territorial integrity” or “political indepen-
dence” of another state, and would not apply to an intervention which
is not intended to withhold or even temporarily occupy the state’s terri-
tory or to interfere with the state’s political autonomy or sovereignty.?

The condemnation by governments of almost every use of force
which has occurred since the signing of the UN Charter could lead to
the conclusion that Article 2(4) is restrictively interpreted. In fact, the
prohibition on the use of force would appear to have been enlarged by

259-60.

14. See also UN Charter, art. 2(3) (“All Members shall settle their international
disputes by peaceful means in such a manner that international peace and security, and
justice, are not endangered.”).

15. Henkin, supra note 9, at 39.

16. One commentator has noted that the general prohibition of Article 2(4) on the
use of force is limited by three factors: (1) the reservation in Article 51 with respect to
self-defense;(2) expressed provisions of the Charter pertaining to collective measures of
force by member-states; and (3) the limitation of the word “force” in Article 2(4)
covering only armed or physical force. R. AMER, THE UNITED NATIONS AND FOREIGN
MILITARY INTERVENTIONS, 23 (Department of Peace and Conflict Research Uppsala
University 1992).

Other exceptions in the Charter to Article 2(4) include Article 106’s collective use
of force before the Security Council is functional and the Articles 107 and 53 use of
force against “enemy” states. AREND, supra note 3, at 31-32.

17. See Henkin, supra note 9, at 39-40. Professor Henkin points out that ques-
tions such as this could be effectively answered by the development of international law
by a court with “comprehensive jurisdiction and recognized authority.” Id. at 40.
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the General Assembly’s adoption of instruments designed to limit ag-
gression and armed intervention.'® States, however, have claimed that
use of force and intervention have been justified by numerous excep-
tions to Article 2(4). Some of the noted exceptions to the prohibition of
the use of force have included interventions to support self-determina-
tion, socialism (Brezhnev Doctrine), democracy (Reagan Doctrine)'®
and humanitarian interventions.?°

As noted above, a primary exception in the Charter to the prohibi-
tion of the use of force is the enforcement action procedures contained
in Chapter VII. Article 42 expressly authorizes the Security Council to
take “action by air, sea, or land forces as may be necessary to maintain
or restore international peace and security.” There are three prerequi-
sites which must exist before an Article 42 procedure can be author-
ized. First, the Security Council must determine that a threat to peace,
breach of peace or act of aggression exists in accordance with Article
39. Article 39, though originally read rather narrowly, has taken new
meaning in the post-Cold War period. Before, the Security Council
only considered that Article 39 had been triggered by the actual use of
international military force with two exceptions.?® Recently, however,
the Council has determined that a threat to international peace and
security existed in the repression of Kurds in Iraq, the rampant starva-
tion in war-torn Somalia and the secession of the former republics of
Yugoslavia.?? This broader interpretation of Article 39 by the Security
Council has led to more liberal determinations of when a humanitarian
violation constitutes a threat to international peace and security.

The second prerequisite is that the Council should call on the par-
ties concerned to comply with provisional measures as the Council

18. For discussion of the General Assembly’s adoption of The Declaration on
Principles of International Law concerning Friendly Relations and Cooperation among
States in Accordance with the Charter of the United Nations (1970), and the Defini-
tion of Aggression (1974) (both adopted by consensus). See Henkin, supra note 9, at
4].

19. See Military and Paramilitary Activities in and against Nicaragua (Nicar. v.
U.S.), Merits, 1986 1JC 14 (Judgment of June 27) (ruling for the first time since the
Corfu Channel case on limits of the right of self-defense, the determination of what
constitutes an “armed attack” and the principle of non-intervention).

20. Henkin, supra note 9, at 41-44. Nothing in the Charter expressly prohibits
civil wars or internal revolutions. Id. at 42.

21. See Jost Delbruck, A More Effective International Law or a New “World
Law”?: Some Aspects of the Development of International Law in a Changing Interna-
tional System, 68 INp. L.J. 705, 707 (1993) [hereinafter Delbruck]. The Security
Council had found that a “threat to the peace” had been met by apartheid in South
Africa and by racism in Rhodesia. Id. at 708 n.14.

22. Id. at 707-10.
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deems necessary. Provisional measures usually include a cease-fire or
withdrawal. In accordance with Article 42, the Council must consider
that measures not involving the use of force in Article 41 “would be
inadequate or have proved to be inadequate” to satisfy the third condi-
tion. The Article 41 measures include economic embargoes, disruption
of communications and severance of diplomatic relations.??

In addition, Article 43 was included to provide for “special agree-
ments” by which nations would contribute armed forces to the Security
Council for the maintenance of international peace and security, and
Article 47 provided for a Military Staff Committee (MSC) to “advise
and assist the Security Council on all questions relating to the Security .
Council’s military requirements for the maintenance of international
peace and security.”?4

It should be noted that the Charter in Chapter VIII recognizes
that regional organizations such as the North Atlantic Treaty Organi-
zation (NATO) or the Organization of American States (OAS) can
potentially perform a role in regional or international conflict manage-
ment as regulated by the Security Council. Article 52 empowers re-
gional organizations to deal with “matters relating to the maintenance
of international peace and security . . . provided that such . . . activities
are consistent with the Purposes and Principles of the United Nations.”
Members are compelled to “make every effort to achieve pacific settle-
ment of local disputes.” Article 53 requires that “no enforcement ac-
tion shall be taken under regional arrangements . . . without the au-
thorization of the Security Council.” While scholars agree that regional
organizations can use force in self-defense and pursuant to an enforce-
ment action authorized by the Security Council, others claim that uses
of force have proven more controversial.?®

The principle of state sovereignty, long protected by the concept of
non-intervention into the domestic affairs of states, is both recognized

23. See Oscar Schachter, Authorized Uses of Forces by the United Nations and
Regional Organizations, in LAW AND FORCE IN THE NEW INTERNATIONAL ORDER 67
(Lori Fisler Damrosch & David J. Scheffer, eds., 1991) [hereinafter Schachter].

24. See J. M. LEg, R. vON PAGENHARDT & T. W. STANLEY, To UNITE OUR
STRENGTH, ENHANCING THE UNITED NATIONS PEACE AND SECURITY SYSTEM 49-50
(University Press of America 1992) [hereinafter LEE].

25. AREND, supra note 3, at 61-62. When the OAS recommended action against
Cuba during the 1962 missile crisis, it was considered not to be a permissible enforce-
ment action because the Security Council had not authorized the action. Id. at 63. In
addition, the claim that regional organizations may intervene in civil wars to promote
self-determination has been hotly debated. Id. at 63-65. Cf. JoHN NORTON MOORE,
LAaw AND THE GRENADA MissioN (1984).
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as customary international law and codified in the UN Charter.?® Arti-
cle 2(7) acknowledges that “[n]othing contained in the present Charter
shall authorize the United Nations to intervene in matters which are
essentially within the domestic jurisdiction of any state.” The article,
however, is limited by an exception which allows the ‘“application of
enforcement measures under Chapter VII.”

Article 2(7) is a prohibition against the United Nations, not states,
from intervening in the internal affairs of member-states.?” However,
the principle of non-intervention has been eroded by the numerous in-
trusive treaty obligations to which states have committed themselves.?®
The large body of human rights law that has developed in conventional
and customary law has also contributed to the development of Article
2(7), which indicates that violations of internationally recognized stan-
dards are not always matters completely within the internal jurisdiction
of a member-state. This erosion of the principle of non-intervention set
forth by Article 2(7) has contributed, in part, to the increase in UN
interventions in the post-Cold War world, which in turn has occasion-
ally led to complex operations that include elements of both peacekeep-
ing and peace enforcement.

III. THE UN CHARTER AND PEACEKEEPING

The grand designs of the UN in the aftermath of World War 11
were diminished by the emergence of the Cold War. The drafters of
the UN Charter expected that the UN would be summoned to confront
forces on the size and scale of the Second World War. The previously
mentioned articles were created to form a pre-arranged UN force that
would be available when needed by the Security Council. With the on-
set of the Cold War, this expectation quickly became unrealistic.?®

Soviet fear of a U.S.-dominated Security Council led to the failure
of the five permanent members to agree on a collective security regime.
The MSC’s incapacity to develop a military force “on call” for Secur-
ity Council action had two primary effects. The first was the advent of
numerous regional defense pacts such as the North Atlantic Treaty Or-
ganization (NATO) and the Warsaw Pact. The second result was the

26. AREND, supra note 3, at 715.

27. See Vladimir Kartashkin, Human Rights and Humanitarian Intervention, in
Law AND FORCE IN THE NEW INTERNATIONAL ORDER 206 (Lori Fisler Damrosch &
David J. Scheffer, eds., 1991) [hereinafter Kartashkin].

28. Scheffer, supra note 10, at 262.

29. Richard Connaughton, Military Intervention and UN Peacekeeping, in To
Loose THE BaNDs oF WICKEDNESs 171 (Nigel Rodley, ed., Brassey’s (UK) 1992)
[hereinafter Connaughton}.
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emergence of peacekeeping as a method of maintaining international
peace and security.3°

A. History and Background

Generally, peacekeeping can be separated into two categories: ob-
server missions and actual peacekeeping forces.3® One of the first
peacekeeping operations established by the Security Council was the
United Nations Truce Supervision Organization (UNTSO), which still
operates today. UNTSO was created to supervise the truce and Armi-
stice Agreements between the newly formed state of Israel and four of
her Arab neighbors in 1948-9. The observers were (and remain) un-
armed. Significantly, the observers operate only with the consent of the
parties. The observers’ mission does not include enforcement of Agree-
ments or prevention of any violations of the truce. When complaints
arise, observers either settle the dispute on their own or report the com-
plaint through their chain of command to the Mediator, the senior
member of UNTSO. The Mediator could then report the complaint, at
his discretion, to the Secretary General and the Security Council. In
certain cases, the observers would initiate investigations as needed.3?

One of the more recent peacekeeping operations similar to
UNTSO is the United Nations Irag-Kuwait Observation Mission,
known as UNIKOM. UNIKOM, set up in the aftermath of the 1991
Persian Gulf War, was authorized by Security Council Resolution 689
to assist allied coalition forces in the demilitarized zone (DMZ) in
withdrawing from Iraq.?® In accordance with the request of the Secre-
tary General’s Report, UNIKOM'’s duties included the deterrence of
“violations of the boundary through its presence in and surveillance of
the demilitarized zone; and to observe any hostile or potentially hostile
action mounted from the territory of one State to the other.”*
UNIKOM, distinct from the Special Commissions that were created to
dismantle Iraq’s nuclear, chemical and biological warfare capacity and

30. LEE, supra note 24, at 46-47.

31. Id. at 72.

32. UNITED NATIONS DEPARTMENT OF PuUBLIC INFORMATION, THE BLUE HEL-
METS, A REVIEW OF UNITED NATIONS PEACE-KEEPING 18 U.N. DOC. DP1/1065,
Sales No. E.90.1.18 (1990) [hereinafter The Blue Helmets].

33. William J. Durch, The Iraq-Kuwait Observation Mission, in THE EVOLUTION
OF UN PEACEKEEPING 261 (William J. Durch ed., St. Martin’s Press 1993) [hereinaf-
ter Durch].

34. United Nations, Report of the Secretary-General on the Implementation of
Paragraph 5 of Security Council Resolution 687 (1991), Security Council Document
S/22454, April 5, 1991, 1.
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the forces over-flying northern and southern Iraq to protect the Kurds
and Shiites, was an unarmed peacekeeping force. The Mission’s opera-
tions have been limited to observing activity and reporting violations in
the DMZ.2®

The Suez conflict in 1956 provided the UN with its first opportu-
nity to deploy an armed peacekeeping force. The first United Nations
Emergency Force (UNEF I) set the precedent for funding, logistics
and command structures for future peacekeeping forces. UNEF’s pri-
mary mandates under General Assembly Resolution 1000 were to se-
cure a cease-fire between British, French, Israeli and Egyptian forces in
the Sinai Peninsula; to direct the withdrawal of the non-Egyptian
forces from Egyptian territory; and to patrol the border areas. In addi-
tion, the Emergency Force was responsible for trying to achieve the
aims of the Egypt-Israeli Armistice Agreement.®® The Secretary Gen-
eral, Dag Hammarskjold, indicated that he wanted to ensure that the
Emergency Force “was in no way a military force temporarily control-
ling the territory in which it was stationed.”®” UNEF troops, while
more than just observers, were clearly intended to be deployed for
peaceful purposes alone.

An essential — and at the time, unique — feature of UNEF I was
the broad political support which it received from all parties to the con-
flict, including the superpowers. The Secretary General was able to se-
cure “good faith” agreements from President Nasser of Egypt regard-
ing the activities of UNEF and thus, Nasser’s consent to allowing the
force to operate in Egyptian territory while recognizing Egypt’s na-
tional sovereignty. The United States and Soviet Union, seeking to
avoid a direct confrontation in the conflict, were eager to arrange a
cease fire and establish the Emergency Force.® The British and
French, widely condemned for the attack and wishing to clear the Suez
Canal in order to import oil, agreed to remove their forces and to rec-
ognize the UNEF’s mandate. The Israelis, while not allowing UN
troops on Israeli soil, also reluctantly observed the Resolutions.*

UNETF deployed to the area as the British and French troops with-
drew from the Suez Canal territory. The Emergency Force oversaw the
withdrawal of Israeli forces, which was delayed until March 1957.

35. Durch, supra note 33, at 267.

36. Mona Ghali, United Nations Emergency Force I, in THE EvoLuTioN oF UN
PEACEKEEPING 112-13 (William J. Durch, ed., 1993) [hereinafter Ghali].

37. The Blue Helmets, supra note 32, at 48.

38. Ghali, supra note 36, at 110-11. The Soviets were preoccupied with violent
anti-communist student demonstrations in Hungary at the time. I/d. at 111.

39. Id. at 112.
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UNEEF continued to patrol the border frontier until Egypt rescinded its
consent to the Force’s presence in May 1967.4°

A larger and potentially more dangerous deployment of UN
peacekeepers occurred when the UN established the Operation in the
Congo (ONUC) from 1960 to 1964. Originally, ONUC was set up to
defuse the separatist civil war taking place in the recently decolonized
Congo. Belgium, the former colonial power, was required to remove her
troops from the Congo under the UN’s mandate. The complex political
situation in the area resulted in the granting of vague responsibilities to
the peacekeeping force. There was no authorized use of force, except in
self-defense.** Although not deployed for the purpose of initiating any
use of force, ONUC’s mandate included assisting the Congolese gov-
ernment with the restoration of law and order. After the central gov-
ernment disintegrated and attacks on UN personnel took place in Feb-
ruary 1961, the Security Council authorized ONUC to “take
immediately all appropriate measures to prevent the occurrence of civil
war in the Congo, including . . . the use of force, if necessary, in the
last resort.”*? ONUC’s mandate was again expanded in November
1961 when the Security Council authorized ONUC troops to use force
to remove foreign mercenaries who were fighting alongside Congolese
forces.*® In addition, the ONUC troops were authorized to have free
movement throughout the Congo.** By January 1963, ONUC troops
numbered nearly 20,000, including fighter jets from Sweden, Iran, and
Italy.*®* The UN troops, under the rationale of securing their freedom
of movement, had advanced to Elizabethville in Katanga and success-
fully prevented a Katangan secession.*®

B. Law and Practice

As explained above, peacekeeping is a United Nations non-en-
forcement action which is not expressly delineated by the UN Charter.
Since the signing of the Charter in 1945, there have been twenty-six
distinct UN peacekeeping operations — thirteen during the Cold War

40. Id. at 119. The UNEF troops withdrew at the request of the Egyptian govern-
ment in accordance with a good faith agreement. Withdrawal of the forces was a pre-
cursor, though not a cause, of the Six Day War. Id. at 127.

41. The Blue Helmets, supra note 32, at 220.

42. G.A. Res. 161, U.N. SCOR, (1961).

43. G.A. Res. 169, U.N. SCOR, (1961).

44. See The Blue Helmets, supra note 32, at 250.

45. William J. Durch, The UN Operation in the Congo, in THE EVOLUTION OF
UN PEACEKEEPING 336 (William J. Durch, ed., 1993) [hereinafter Durch II].

46. Id. at 344.
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(1945-1985) and thirteen operations afterward (1985-present).*” Al-
though peacekeeping operations have been functionally used for many
different purposes,*® the legal basis for the concept was a matter of
debate from the beginning.

A basic argument first arose out of a strict reading of the Charter.
Some argued that the only authorized use of military force under the
Charter was in Article 42 and Chapter VII. An ancillary claim was
that the Charter in Article 43 provided the only basis for establishing
these military forces. However, those in favor of initiating peacekeeping
missions contended that this proposed use of military units was not for
enforcement purposes. The proposed use, thus, fell outside the scope of
Chapter VII. Originally, the UN Secretary General proposed that a
UN guard be set up to protect UN missions around the globe.*® The
Secretary General justified this proposition under Articles 97, 98 and
100 of the Charter, which all refer to the organization of the UN Sec-
retariat and the Secretary General’s powers to develop a staff. The re-
sulting resolution from the General Assembly created the UN Field
Service, a precursor to later peacekeeping proposals, which assisted
field missions and provided a certain amount of security.®®

The early peacekeeping missions, which involved unarmed observ-
ers, were impliedly authorized by the Security Council under Articles
24 and 36. These articles provide for procedures of the Security Coun-
cil on “the settlement of dispute[s].” The legal authority for the UNEF
and ONUC operations, however, was a subject of great controversy.
When the Soviet Union and France refused to pay their apportioned
dues for those missions, the International Court of Justice (ICJ) had an
opportunity to issue an advisory opinion on the legality of withholding
the funds, as well as on the overall lawfulness of peacekeeping opera-
tions. In the Certain Expenses Case,®* the ICJ ruled that Article 14
empowered both the Security Council and the General Assembly to

47. DURCH, supra note 2, at 7-11. For a comprehensive list of the operations and
more in-depth study of peacekeeping history, operations, politics and funding, see id.;
and The Blue Helmets, supra note 32.

48. Some commentators have simply separated the operations into two categories
— observer groups and military contingents. See AREND, supra note 3, at 66. But see
Schachter, supra note 23, at 80 (classifying peacekeeping operations into eight
groupings).

49. This proposal was made shortly after the assassination of Count Bernadotte,
the UN Mediator in Palestine. Schachter, supra note 23, at 81.

50. Id.

51, “Certain Expenses of the United Nations,” 1962 1JC 151 (advisory opinion of
20 July 1962).
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authorize peacekeeping operations.®® Significantly, the ICJ rejected the
view that Article 43 agreements were required to establish the
peacekeeping forces and found that the operations were not “coercive
or enforcement action[s]” which would require Security Council au-
thorization.®® The Court noted that the Security Council commenced
missions “at the request, or with the consent, of the States con-
cerned.”®* Based on the ICJ’s opinion, commentators have generally
agreed that authority for peacekeeping operations is contained in both
Chapter VI and Chapter VII, or as Dag Hammarskjold quipped,
“Chapter VI and a half.”®®

The early peacekeeping campaigns had several elements or “guid-
ing principles” in common which led to their operational success.®®
First, the UN operations had the political support, or at least acquies-
cence, of the five permanent members of the Security Council, particu-
larly the United States, which was the principal financier of the opera-
tions.®” Second, the consent and cooperation of the local parties to the
dispute was seen as essential to the deployment of the UN
peacekeepers.®® For example, the mandate of ONUC was seriously
frustrated after the Congolese government collapsed in September
1960. As such, peacekeepers were considered distinct from troops in an

52. UN Charter art. 14 provides that “the General Assembly may recommend
measures for the peaceful adjustment of any situation, regardless of origin, which it
deems likely to impair the general welfare or friendly relations among nations.” The
ICJ’s holding in Certain Expenses of the United Nations was significant in that the
Security Council, hampered by French and British vetoes in the Suez situation and
paralyzed by a Soviet vefo in the Congo crisis, was unable to take action. The General
Assembly eventually debated both issues and recommended, rather than demanded,
that states take action. AREND, supra note 3, at 67.

53. Id.

54. Certain Expenses at 164. See Schachter, supra note 23, at 82.

55. Connaughton, supra note 29, at 174. See also Schachter, supra note 23, at 82.
The author would distinguish the Congo operation as Chapter VII-authorized even
though not an enforcement action per se.

56. The ‘term “guiding principles” is borrowed from the “Concept and Guiding
Principles” devised by Secretary General Dag Hammarskjold for the UNEF I forces.
See The Blue Helmets, supra note 32, at 47-48. The principles in this paper were not
initially penned by the Secretary General, but reflect precepts which have developed
through subsequent peacekeeping operations.

57. See Connaughton, supra note 29, at 171. The author suggests that a ‘“basic
understanding” has also been that the peacekeeping troops are not drawn from the
permanent members of the Security Council. See also Nikolai Krylov, International
Peacekeeping and Enforcement Actions After the Cold War, in LAW AND FORCE IN
THE NEW INTERNATIONAL ORDER 97 (Lori Fisler Damrosch & David J. Scheffer, eds.,
1991) [hereinafter Krylov].

58. Schachter, supra note 23, at 84.
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enforcement action and were limited to “proportionate and necessary”
self-defense.®® Third, the neutrality or independence of the UN was a
primary factor in an effective peacekeeping operation.®® Again, when
ONUC began to take an enforcement role in place of the central gov-
ernment, attacks on the UN force occurred and the UN’s mandate ap-
peared blurred at best and biased at worst. These “guiding principles”
have come to distinguish peacekeeping operations in the “spectrum of
conflict” from more aggressive enforcement actions.

Likewise, the use of force in peacekeeping operations has always
officially been limited to self-defense. Professor Oscar Schachter, how-
ever, has pointed out that self-defense has been interpreted broadly in
order to suit the circumstances of the particular operation. For in-
stance, although the ONUC forces were originally authorized to use
force only if attacked, the Congo mandate included the maintenance of
law and order.®* In addition, as Professor Schachter has noted,
ONUC’s free movement throughout the Congo enabled the UN force
to control strategic parts of the Congo and, ultimately to prevent the
secession of Katanga.®? The concept of self-defense, as well as the prin-
ciples of non-intervention and sovereignty, were loosely defined and
greatly modified in the Congo operation.

While peacekeepers today continue to heed to the principle of self-
defense, the size and complex mandate of operations such as those in
northern Iraq and former Yugoslavia have again blurred the strict
“neutrality and impartiality” of these operations.

IV. THE UN CHARTER AND PEACE ENFORCEMENT
A. History and Background

Unlike peacekeeping, the concept of peace enforcement had its ex-

59. Schachter, supra note 23, at 84-86. The toncepts of “necessity and propor-
tionality” are borrowed from the Carolirie case, which recognized that the “necessity of
self-defense is instant, overwhelming, and leaving no choice of means, and no moment
of deliberation.” AREND, supra note 3, at 18. See also Connaughton, supra note 29, at
172-73.

60. Lee, supra note 24, at 78.

61. See also The Blue Helmets, supra note 32, at 267. The United Nations Secur-
ity Force was set up primarily as an “internal law and security force” to monitor the
transition of the administration of West New Guinea (West Irian) from the Nether-
lands to Indonesia. The United Nations Temporary Executive Authority (UNTEA)
was also created in West New Guinea with a broad mandate that included appointing
government officials, legislating for the territory and guaranteeing civil liberties and
property rights. Id. at 270.

62. Schachter, supra note 23, at 84-85.
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plicit origins in the UN Charter under Chapter VII, as noted above.
Security Council authority to use force under the Charter has been
primarily limited to two different types of collective uses of force: en-
forcement actions and humanitarian interventions.

1. Enforcement Actions

The first occasion on which the UN Security Council authorized
the use of force in a military enforcement action was in June 1950
after North Korean troops crossed the 38th parallel into South Korea.
The Security Council met on June 25 to note that “the armed attack
on the Republic of Korea by the forces from North Korea . . . consti-
tutes a breach of the peace” in accordance with Article 39 of the Char-
ter.®® Two days later, the Security Council in Resolution 83
“[rJecommend[ed] that the Members of the United Nations furnish
such assistance to the Republic of Korea as may be necessary to repel
the armed attack and to restore international peace and security in the
area.”® Unable to utilize the MSC to direct the military action, the
Council established a unified military command with an American
commander who reported to the United States Joint Chiefs of Staff and
the President.®®

Although the Korean enforcement action was the first time that
the UN authorized Chapter VII use of force, it must be noted that
these resolutions mention neither Chapter VII nor Article 42. The reso-
lutions also were not binding decisions, but rather were recommenda-
tions.®® Lastly, the UN was able to act in this situation, in the middle
of the Cold War, due to the chance absence of the Soviet Union from
the Security Council during the time-frame of these resolutions.®”

The end of the Cold War provided the Security Council with the
means to authorize the use of force in a large scale enforcement action
for the second time. After Iraq invaded Kuwait on August 2, 1990, the
Security Council quickly condemned the action and demanded the im-
mediate and unconditional withdrawal of Iraq’s forces.®® On August 6,
the Council imposed economic sanctions on Iraq, “[a]cting under

63. United Nations Security Council Resolution 82 (June 25, 1950).

64. United Nations Security Council Resolution 83 (June 27, 1950).

65. United Nations Security Council Resolution 84 (July 7, 1950). See Schachter,
supra note 23, at 72,

66. AREND, supra note 3, at 53.

67. Id. The Soviet delegation was absent from Security Council meetings in pro-
test of the seating of Taiwan at the Security Council in the place of the People’s Re-
public of China. Id. at 52.

68. United Nations Security Council Resolution 660 (Aug. 2, 1990).
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Chapter VII of the Charter.”® In response to Iraq’s subsequent claim
that it had annexed Kuwait, the Security Council, on August 25, au-
thorized the deployment of naval forces to enforce the sanctions of Res-
olution 661 by using “such measures commensurate to the specific cir-
cumstances as may be necessary . . . to halt all inward and outward
maritime shipping. . . .”"®

The United States during this time argued that the interdiction
efforts were justified as an act of collective self-defense of Kuwait, and
that Security Council authority was not necessary.” In either case, the
Security Council took action to authorize the maritime interdiction op-
erations as well as to authorize, as of November 1990, member states
“to use all necessary means to uphold and implement resolution 660 . .
. and to restore international peace and security in the area.””? The
allied coalition forces which liberated Kuwait acted pursuant to the
Chapter VII authorization of Resolution 678. Unlike the Korean ac-
tion, there was no formal UN command. The coalition of independent
allied forces operated under the leadership of an American commander
with Saudi Arabia serving as the host country.”

The liberation of Kuwait was the first time that all five permanent
members of the Security Council authorized the collective use of force
to repel an act of aggression. One commentator has noted that Resolu-
tion 678 was an authorization pursuant to Article 42, not a command.
In addition, the language of the resolution which was addressed to
“Member States co-operating with the government of Kuwait” seems
to follow the United States’ view that the forces were acting under Ar-
ticle 51 in collective defense of Kuwait.”

With increasing political cooperation between all of the permanent
members of the Security Council, the UN is, more than ever in its brief
history, now in a position to address political situations which threaten
international peace and security. From a study of the actions in Korea
and the Persian Gulf, it would appear that the UN is most likely to
take action where there is large scale aggression by one state against
another state and where the vital interests of at least some of the per-

69. United Nations Security Council Resolution 661 (Aug. 6, 1990).

70. United Nations Security Council Resolution 665 (Aug. 25, 1990).

71. See AREND, supra note 3, at 54.

72. United Nations Security Council Resolution 678 (Nov. 29, 1990).

73. LEE, supra note 24, at 80.

74. Abram Chayes, The Use of Force in the Persian Gulf, in LAW AND FORCE IN
THE NEW INTERNATIONAL ORDER 10 (Lori Fisler Damrosch & David J. Scheffer eds.,
1991) [hereinafter Chayes].
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manent members of the Security Council are at stake.” Departures
from this view have recently been seen in cases where states under the
authority of the UN have justified their use of force on the basis of
humanitarian violations.

2. Humanitarian Interventions

The principle of “non-intervention” in the domestic or internal af-
fairs of states is grounded in Article 2(7) of the UN Charter.” In the
past, humanitarian intervention had been defined as “the use of armed
force by a state (or states) to 