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The use of the conjunction ‘and’ rather than the preposition ‘in’ in the
title of this essay is intended to convey both the descriptive limitations of
the subject matter as well as the breadth of its potentialities. Inter-
national law and its practitioners have devoted little attention to issues
of affirmative action and currently dominant epistemic trends do not
suggest any significant shift in focus occurring soon.’ By contrast,
municipal proponents of affirmative action in countries such as the
United States, embattled as they are in defending an increasingly
controversial policy, have tried to bolster their arguments by reference to
international law (Park, 1987; Anaya, 1994; Stark, 1996). In some ways,
this unequal form of exchange prefigures what is most problematic about
the evolution of norms in international law and of theories of affirmative
action. This essay is a preliminary effort at excavating the implicated
dilemmas and at offering some tentative guideposts for future
discussions.’

Parts I and II lay out the conceptual apparatuses for discussing
affirmative action and international law. ‘Equity’ provides the conceeptual
philosophical thread that weaves through both. Parts IIl and 1V explore
the benefits and shortfalls of international affirmative action programs
by examining prior efforts to apply affirmative action in the inter-
national economic arena, and by discussing the viability of such
programs under current norms regarding the appropriate place of the
individual, the state and organised interest greups in international law.
Parts V and VI consider justifications for codifying the principle of affir-
mative action in international law. Within this context, a few brief
comments are made about the importance of the emerging practice of
enforcing ‘customary international law’ through adjudication in
municipal courts.
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Part I: Equity in International Law

Contemporary international law is in the midst of a pronounced
transition in controlling paradigms. It is no longer simply the law of
interstate relations (Sohn, 1982), and its scope extends well beyond the
traditional spheres of peace-making and the maintenance of security.
While we can catalogue the new arenas of involvement — the promotion
and advancement of economic and social welfare, civil and political
rights, individual rights, human rights, indigenous peoples’ rights, the
rights of women, self-determination, the environment. trade, invest-
ments and so on - the scope and content of these concepts, their
relationship to one another and to prior norms, are highly contested and
are very much in flux. Nonetheless, it is possible to identify features of
the new order that distinguish it from the old.

The most distinctive dichotomy between emerging international law
and the old order relates to the centrality of the state as the subject of
the regime. Until quite recently, it was generally accepted that states
were the sole subject of international law,” and that its primary function
was to promote order among an otherwise ‘anarchical’ society of indepen-
dent nation states. Even where individual or private interests were at
stake, they were mediated through the state, which alone had the right
and capacity to espouse claims arising from transnational interactions
on behalf of its citizens or nationals, and to present them to international
tribunals (ICd, 1970).

A corollary of these doctrines was that all states were viewed as
‘equals’ before international law so that legal rights in the abstract did
not depend on the territorial size, population, military or economic might
of the particular state (Jones, 1991). This was enshrined in the legal
doctrine of ‘sovereignty,” which endowed each state with plenary control
over matters within its borders to the exclusion of all other states. In
time, this became the ceatral pillar of international law, and as the
United Nations Charter succinctly frames it, each state is required to
respect the independence and territorial integrity of other states
{Charter: 2(iv)), and not even the United Nations itself is authorised to
imvade this sacred precinct (Charter: 2(vii)).

Since states are not autarkies, the concept of equal sovereignty was
an mtellectual construct, bul nonetheless a very powerful one. It
delegitimised the use of force — and indeed most forms of coercion —
except in self-defence. It alse enshrined contractual arrangements among

IE

AFFIRMATIVE ACTION AND INTERNATIONAL LAW

states as the dominant method of regulating interstate relations. Thus,
states had only those duties that they voluntarily assumed and, at least
within the territory of other states, those rights voluntarily granted to
them by the sovereign state; an idea that came to be known as ‘comity’ *
But the tenuousness of these rights, dependent as they are on the whim
and caprice of each sovereign, ran up against the dominant 20th century
Positivistic conception of law, and the desire to give them a firmer stance
led to the doctrine of ‘customary international law’ or ‘the general prin-
ciples of law recognised by all civilised nations’ (The Paquete Habana,
1900; Kennedy, 1987; 1ICJ Statute, Art 38).

During the past 30 years, much of this basic framework of
international law has come under significant pressure. The framework
was a product of the geopolitics of relations among Kuropean states in
the 19th and first-half of the 20th centuries. The core concern of those
states was the limitation or, failing that, the regulation of Interstate
warfare. While the United Nations Charter embodied the concerns and
compromises flowing from a century and a half of internecine European
wars, it did more. As indicated by the holding of the constitutive Charter
conference in San Francisco and the location of the permanent
secretariat and governing institutions of the Organisation in New York,
the United States, in 1945, was the dominant actor on the international
stage, and its concerns and interests merited special attention. Those
interests were shaped by its own history. Thus, in addition to regional
security (Charter: Art 51), economic and social justice (Charter: Arts 55-
6) received special attention.

In the adoption of the Universal Declaration of Human Rights
(1948), the international order seemed poised to incorporate social and
economic justice as central themes of international law. Such change,
however, was abruptly curtailed with the solidifying of the cold war
through the formation of the competing regional military and political
bloes of the NATO and Warsaw Pact nations, the Korean War, and the
various self-defence pacts of the 1950s. Military security thus reasserted
itself as the dominant concern of international law, and net even the
decolonisation process changed its centrality. Indeed, the doctrines of
‘self-determination’ through ‘wars of national liberation’ and the
associated debates over the characterisation of ‘wars of aggression’, and
the permissibility of ‘humanitarian intervention’ further entrenched the
classical doctrinal formulations of international law as the appropriate
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norms for the regulation of relations among equal sovereigns. Assuring
the ‘territorial integrity and independence’ of the decolonised political
units of Africa and Asia became the battle cry of the new elites whe
inherited the newly decolonised states.

In two important senses, however, the emergence of decolonised
African and Asian states as independent actors in the international
arena dramatically shifted the operating paradigms in international law.
First, the rhetorical challenges mounted by these states to the status quo
exposed the empirical fallacies that underlay the intellectual construct of
the ‘sovereign equality’ of states. The most obvious sense in which these
states were not equal was in the economic realm. It was not simply that
a wide gulf separated African, Asian and Latin American countries from
West European and North American societies in such quantifiable
yardsticks as gross domestic production, industrial output and per capita
income, but that in practice — and notwithstanding the rhetoric of
international law — these countries felt powerless to ameliorate their
inferior conditions through the effective manipulation of their domestic
resources. Invoking the traditional concept of ‘national sovereignty’, the
Afro-Asian and Latin American countries sought to employ international
law not as a constraint on external involvement in their domestic affairs,
but affirmatively as the basis for the effective implementation within
their own borders of powers that they already had - at least in theory
{Jackson, 1991).

Second, in addition to the practical substantive change in the
meaning of sovereignty that these ‘nations of the South’ thus sought to
implement, was the method by which they went about trying to
accomplish it. Rather than opting between authoritatively binding but
unlikely to obtain treaties on the one hand or the moral suasion but
legally irrelevant pronouncements of international conferences on the
other, the ‘Third World’ states, invoking the democratic principle of
majority rule, pushed their ideas through the General Assembly of the
United Nations and contended that duly adopted resolutions and
declarations of the Assembly itself constituted international law
{Schachter, 1977: 6). Put another way, the Third World states exploited
the amorphousness of the concept of ‘customary international law’ to
establish ‘legal rights’ that otherwise were unattainable in a contract-
driven regime of international law.
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The contemporary flux in international law is, in many ways, a
working-out of the shift in paradigms begun by developing countries. It
1s being spearheaded, however, by organised interest groups in the
United States, in particular, and the West, generally. While these groups
invoke the procedural stances and structures initiated by the developing
countries, their substantive thrust is to enshrine as global the particular
experiences and lessons of the currently deminant hegemonic West
(Mutua, 1996).”

Within the United States and other Western countries, the successes
of the civil rights movement (and in its wake those of other social groups
notably women, the disabled and homosexuals) indicated the viability
and importance of the involvement of the underprivileged in the affairs
of the state through concerted challenges to established orthodoxies. For
international lawyers, the necessity to mount such challenges was made
evident by the fiasco of US intervention in Vietnam and the revelations
of various Congressional investigatory committees in the aftermath of
the Watergate crisis - notably the Church Committee — which brought to
the forefront issues relating to unchecked governmental abuse of power
in the conduct of foreign relations. At the same time, there was the
evident failure in Africa, Asia and Latin America of experiments in law
and development in which many US legal intellectuals had invested a
good deal of their aspirations for the construction of a just and better
world (Franck, 1972; Trubek, 1990). The pervasiveness of uncon-
stitutional assumptions of power by the military, the use of emergency
rule by otherwise democratically elected governments and the emergence
of civilian authoritarian governments that trampled on civil and political
rights in the name of promoting economic growth destroyed illusions
about the creation of liberal democratic societies in much of the tropical
beits of the world. The ruthlessness of many of these governments in
suppressing opposition - from the systematic ‘disappearances’ of Central
and South America, to the crude brutalities of such notorious African
dictators as Idi Amin and Bookasa ~ called into question the moral
rectitude of the principle of non-intervention.

Furthermore, the severe economic crises in the developing world
during the 1980s, contrasted with the resilience of most Western
economies to such externally induced shocks as the various oil and debt
crises, undercut the habitual defence of the use of state terror as serving
national welfare. And, then, there was the collapse of communism in
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Eastern Europe. In the refutation of communism, East Europeans not
only pointed to the economic underperformance of their societies, but
they were equally scathing in the denunciation of the repression of the
msawimcmw,m liberties and of civic life that had become integral to the
maintenance of the state under communist rule. Thus, with the fall of
communism went the last vestiges of the defence of the state as the
benevolent bulwark of collective socio-political interests.

The cumulative effect of these geopolitical changes is that US inter-
national law scholars and, increasingly, many in other parts of the world
have returned to the social justice themes of the Universal Declaration of
Human Rights that the cold war had rendered stillborn. Three tenets
underpin this emerging normative conception of international law.

First and foremost is a ‘rights orientation’ to the statement of
international legal principles. Under this approach, international law
does not simply describe interstate relations, nor are treaties w?.w
conventions simply the voluntary undertakings of the signatories,
binding if at all only on them. Rather, international law is argued to
create specific and enforceable rights which may flow &«moaw. from
treaties or conventions, be involuntarily imposed by the operation of
customary international law, and which may extend in either case to
third parties as beneficiaries.

Second, as a related matter, such rights may acerue to and be
enforceable just as readily by the individual, private groups or .9,&9.
substate entities as by the nation state. In other words, under inter-
national law, standing to enforce rights is not limited to the a,msg .mnmﬁm.
but applies directly to the equitable beneficiary of the lmwﬁ.. Similarly,
but as yet less well articulated. international legal obligations n.o s.o.k
only flow from the commitments of states, but may also be embodied in
the practice or generally accepted declarations of :cs-.mamam, actors, such
as those of ‘non-governmental’ and ‘grassroot’ organisations.

Third, enforceable legal rights demand an effective compliance
anrmsww? that i1s backed up by the certainty of sanctions for non-
compliance. Domestic courts are the most Emmncﬁwo:m:wma of such
mechanisms and international law should encourage their use as a
means of enforcing international norms. To this end, traditional
obstacles to ‘transnational public Litigation’ such as limitations on extra-
territorial jurisdiction, concerns over sovereign immunity, and the act of
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state doctrine should be modernised to make it easier to bring and
mantain privately initiated transnational suits in domestic courts.

These tenets of the new legal order have been most elaborately
framed in the context of international human rights. They nonetheless
have obvious and potentially significant relevance for affirmative action
claims. Before exploring that significance, however, it is helpful to
discuss the concept of affirmative action and to flesh out those elerents
of the concept most apt to have international law ramifications.

Part II: Defining Affirmative Action

The concept of ‘affirmative action’ is a diffuse one, and the debate over
its legitimacy highly contentious. The idea is very much a product of late
20th century jurisprudential politics and it is grounded in what is
perhaps our era’s most strident claim: that all persons ought to be
treated alike (Rawls, 1971; Fishkin, 1983; Pojman and Westmoreland,
1997). It is not the purpose of this section to canvas that debate, nor to
explere the moral or philosophical intricacies - let alone the pragmatic
particularities — raised by the debate.’ However, in order to facilitate the
discussion in the next part of what contemporary international law has
{or ought) to say about affirmative action, a few of the jurisprudential
themes of the affirmative action debate are presented here.

The debate over affirmative action is integrally related to the issues
of "equality’ and of ‘equity in distribution’. While these ideas are often
conflated in the catch-all terms of ‘equality’ or ‘equal rights’, it is
important for the purposes of this essay to distinguish affirmative action
{or, as the British and Canadians more colourfully and informatively
term it ‘positive discrimination’} from the idea of ‘non-discrimination’.
The latter proposition operates entirely in the present and expresses a
commitment to equal treatment of similarly situated persons withiu
soctety. Non-discrimination, at least in theory, takes a neutral stance
about the distributive consequences of the status quo as long as that
status quo embodies formal legal equality. In the event that such
equality is deemed not to exist, the non-discrimination principle
challenges the status quo’s criteria of distribution only to the extent of
restoring formal equality of distributive procedures.

By contrast, affirmative action is about the legitimacy of a limited
departure from established modes of selection in order to afford to
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members of identified ‘underrepresented’ or ‘disadvantaged’ groups in a
society preferential aceess to social, economic and political pgoods
including employment, education, contractual opportunities and the
ballot box.” The means by which such preferential access is afforded
varics, ranging from the mildly procedural such as increased advertising,
to the decreeing of fixed substantive outcomes; but in each case
affirmative action goes beyond the use of established selection criteria to
randate, as a matter of law, the conferring on the members of the
underrepresented  group  easier access to the good. Thus, while
affirmative action typically does not challenge the legitimacy of the
standard sclection criteria, it nonetheless insists that the standard
alone, however neutrally applied, is insufficient to meet the task of
creating a just and cquitable society; that is, a society that affords ‘real’
rather than formal equality (Chibundu, 1993; Rosenfeld, 1989)."

Affirmative action starts out as a highly defensive theory of justice
with three 91:32 branches: a moral past grounded in the need for
rectification, a pragmatic present tethered to the dynamics of politics
and prognostications about the future that lean heavily on conceptions of
social utilitarianism.

In the first case, the argument for affirmative action is grounded in
the belief that, but for past injustices, the status quo would reflect a
better distribution to members of the disadvantaged groups. Affirmative
action thus is simply corrective, restoring the group to the position it
would have occupied but for the past injustice (Chandola, 1992). But
rarely can a mathematically precise causal relationship be conclusively
demeonstrated between a past wrong and current under-representation
{Citv of Richmond v JA Croson, 1989). Nonetheless. where causation
between past wrongdoing and present under-representation can be
shown with some degree of correlation, affirmative action may be seen as
remedial, even though its beneficiaries are not identical to the victims of
the past (Bakke, 1979; United Stect Workers v Weber, 1979; Sheetmetal
Workers v Equal Employment Opportunity Commission, 1986; United
States v Paradise, 1987},

Few affirmative action programs meet the test of proximity in
causation and the cost of establishing such proximate cause may well
exhaust the benefit that might arguably easue.” Furthermore, in a legal
system that treats claims to rights as individual rather than collective, it
15 often difficult to demonstrate the connection between past wrongdoing
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and present entitlement. Affirmative action is thus aiso defended as
necessary to guarantee access to important structural institutions or
opportunities such as education, the ballot box or policing. In these
situations, affirmative action serves to open-up the ‘life chances’ of
individual members of the underrepresented group (Ely, 1974; Fishkin,
1983; Wilson, 1987) and to foreclose the perpetuation of a caste system
(Fiss, 1976). The promotion of "diversity’ which is said to enrich society at
large by opening up social interactions among members of groups that
might not otherwise interact may be viewed as an elaboration on this
prophylactic or structural goal of affirmative action {cf Carrington,
1992).

But there are probably as many critics of affirmative action as there
are proponents. The need to depart from established selection criteria for
only a subset of the community, critics argue, undercuts the normative
objective of equal treatment for all (Reynolds, 1987; Eastland. 1996).
Further, it devalues the achievements of the beneficiaries of affirmative
action and it may impose actual costs on society as a whole since the
selection criteria may be seen as embodying a social determination that
only those who have satisfied them are competent or meritorious enough
to perform the activity screened by the criteria, and any departure from
the standard selection eriteria necessarily means selecting the unquali-
fied (cf City of Richmond v Croson, 1989; Missouri v Jenkins, 1995).
Moreover, given the reality of scarcity -~ which is after all the raison
d'etre for the use of selection criteria ~ offering opportunities to some
persons notwithstanding their performance on established yardsticks
means that others who bhave validly satisfied the criteria will nonethe-
less be denied what should otherwise be their just due — an infringement
of the Aristotelian principle of equity. Affirmative action thus creates
‘innocent victims' or ‘reverse discrimination’ (Cuty of Richmond v Croson,
1989; Missouri v Jenkins, 1995; but ¢f Chang, 1991},

Affirmative action is thas related but distinguishable from non-
diserimination. It raises both problems of formal equality as well as of
substantive equity. It is both retrospective and prospective in its outlook
and it addresses issues of group status as well as of individualised
benefits and burdens.

»Qrﬁ 18]
Tost

A profound issue raised by this complex network of relationshi
the extent to which affirmative action is {or should be} a ‘right’. N
members of a society, for example, may agree that the severe under-
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representation of women in law schools and the legal profession is
detrimental to the social order and the quest for justice within the
soctety, und that it is in society’s interest to remove the under-
representation. Depending on their evaluation of the reasons for the
under-representation and the attendant costs of the ameliorative
measures, they will differ on the efficacy and propriety of particular
steps to correct the under-representation. Should the steps be taken
voluntarily or should they be mandated? And ought seciety as a whole or
only a segment of it bear the costs? Thus, while some will favour spectal
advertisements targeted to women as being less intrusive than other
departures from the established selection criteria, others will find it an
madequate means of correcting the disparity expeditiously. By contrast,
while the latter yroup may press for specific allocation of places in a law
school to women, the former group would consider the costs too high to
be acceptable.

The societal legitimacy of these competing positions is strongly
dictated by the extent to which the presence of women in law-school
classrooms can be framed as a legal obligation of society or (what is the
same thing) the specific legal right of women to consideration different
from that for men in access to legal education or the legal profession. The
position one takes on this last point very much depends on the socio-
political space occupied by lawyers in the society; a space that might very
well vary with time and geography.

In short, the transformation of aspirational objectives into legally
binding undertakings enforceable by the beneficiary against the
obligated party is a core problem of affirmative action. This concern is
related to but distinguishable from our moral or political commitments to
a jusl and more equitable society. The extent to which contemporary
developments in international law, particularly its rights orientation,
facilitate or hinder affirmative action as a legal right within the inter-
national community constitutes the focus of what follows.

Part III; International Affirmative Action

Ought the international community {(and through it, international law)
endorse and promote affirmative action? And if so. what ought to he the
dimensions of the doctrine? The answers to these questions are not self-
evident and, in this part, I delineate the parameters within which those
answers must be fashioned.
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As a threshold matter, the principle of non-discrimination {or the like
treatment of similarly situated persons), as the sine qua non of justice is
well embedded in international law. The norm of anti-discrimination ~ ie
opposition to irrational biases — also underpins much of what is accepted
as international law. In recent years, international law has gone out of
its way to embrace measures such as the ‘decade of development’, the
‘international year of the disabled’ and the ‘international year of the
woman’ that symbolically recognise and affirm the equal ‘human dignity’
and worth of the economic and socially disempowered or disadvantaged
vis-a-vis those of the powerful. These ideas and measures are
distinguishable, however, from the concept of affirmative action in
international law.

Borrowing from the discussion in the previous part, affirmative
action in international law refers to the existence in the international
realm of an authoritative doctrine for regulating on preferential grounds
the allocation and use of scarce resources so that the disadvantaged are
made better off than they would be in the absence of such regulatory
intervention. The resources may be procedural — such as voting rights
and educational opportunities — or substantive - for example, employ-
ment opportunities, access to technology, terms of trade, finance and
investments, and the distribution of the products of the global
commons.”

Affirmative action is often the product of the confluence of two
factors: (1) the existence of a persistent status of inequality along readily
identifiable and not easily transcended social, cultural and/or economic
cleavages (race/ethnicity, language, religion, gender and profound
disability being the most obvious); and (2) effective articulation of a legal
right to relief by representatives of the underprivileged group. Under the
classical international law model, such a claim on the international
community could be asserted only by the nation staie. And so it was.
More recently, so-called ‘international non-governmental organisations’
have become prominent advocates of particularised interests in the inter-
national arena and are, therefore, as likely as the nation state to
undertake the special pleadings that are involved.

One of the most obvious cleavages in international society is that
between wealthy and poor nations. This stratification has been expres-
sed using several faull lines: civilised/backward; temperate/tropical;
industrial/non-indusirial; developed/iess developed {or developing);
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modernised/modernising; North/South; Western/non-western; people of
Furopean ancesiry/people of colour. Whatever the etymology, the
consequence of the divide is that a dispassionate observer can predict
with a high degree of certainty, and on the basis of nationality or
citizenship, the quality of the life that would be led by members of each
group. Moreover, that correlation has been longstanding, and looks likely
to remain into the indefinite future.

This was the backdrop against which, in 1964, the impoverished
nations of the world, gathered under the umbrella of the United Nations
Conference on Trade and Development (UNCTAD), sought to restructure
the terms of global trade, in particular, and economic exchange,
generally (Rothstein, 1979). For the next decade and-a-half, UNCTAD
provided the intellectual and empirical grounding for affirmative action
demands by developing countries in international trade.

Contending that the terms of international trade discriminated
against the traditional exports of the poor, the ‘group of 77 countries
sought revisions in the law of international trade that affirmatively
woeuld promete their exports. They seem to have succeeded when, in
1971, the international community appeared to depart from a core
principle of the international trade regime through the adoption of the
Generalised System of Preferences {GSP). Under the program, individual
countries were authorised, when dealing with developing countries, to
depari from the ‘most favoured nation (MFN)Y principle.

MFEN, traditionally considered one of the twin pillars of international
trade law — the other being national treatment — ordinarily requires a
contracting party to the General Agreement on Trade and Tariffs (the
constitutive document of international trade law) to extend to all other
contracting parties the most favourable term of trade in a preduct that it
agrees to make generally available. Thus, MFN bars a GATT contracting
party from discriminating among GATT members on the basis of
national onigin in the contracting party’s treatment of the imports of
identical products. The GSP principle, however, permits a wealthy GATT
member to extend a more favourable term of trade to a developing
country on a particular product than it would to wealthy GATT
members.

Under the aegis of the GSP, members of the then Eurcpean
Economic Communities {now the European Union} negotiated a series of
arrangements with a collective group of countries from Africa and the
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Caribbean and the Pacific island countries (‘the Lome Conventions’) that
set up not only a structure of preferential tariff treatment for trade
between these groups of countries, but also provided a platform for wide-
ranging discussions on the terms of international economic relations
between the rich and the poor nations of the world. Those discussions led
to far-reaching agreements extending well beyond preferential treatment
of trade tariffs to encompass other forms of aid transfers {Matthews,
1992; Onyejekwe, 1995).”

The United States initially was lukewarm to GSP. It was said to
undermine the idea of a level playing-field in international trade law
that was the object of GATT and, to the extent that its purpese was to
aid the poorer nations of the world, there were more direct m‘sm less
disruptive means for doing so. In enacting GSP, then, the US made
explicit that the preferences were the unilateral privileges of the wealthy
to confer or withhold as the grantor sees fit. Congress thus conditioned
the extension of the grant on a number of socio-political criteria,
including a putative recipient’s policies on ‘workers’ rights’, ‘human
rights’, and the democratisation process {Belanger, 1996), and m:m
President was given virtually unreviewable discretion to determine
beneficiary countries and products.

The United States, between 1974-1995, operated a GSP program
that gave the exports of many developing countries preferential access to
the US domestic market. Indeed, in the 1980s under the conservative
Reagan administration, the US went beyond the GSP to’create other
preferential programs for the Caribbean islands and for Israel ,;mm.m
programs were dictated, however, more by political than economic
considerations; a perhaps unavoidable component of any international
affirmative action program.

In many ways, the internationally sponsored GSP mirrors and
highlights the vicissitudes of domestic affirmative action programs. [t
was the product of an aggressive push by a group that had only ﬂmom:m«
gained its voice in the community. The developing countries, while
arguing that the prevailing international trade law regime did not
benefit them as readily as it did the weaithy industrialised nations,
nonetheless did not question the basic premises of the regime ~ notably
open and liberahsed trade sustained by competitive reduction of tariffs
and non-discrimination in the treatment of like products from similarly
situated countries — but sought only modest modificaticns in the
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application of these principles to their particular situations. They
justified their claim by appeal to the inequities of their colonial past and
their contemporary unequal status in a communily that asserted
equality as a blanket norm. .

Nor was the timing of the adoption of GSP by the contracting parties
to GATT accidental. By 1971, developing countries had demonstrated
their capacity not only to engage in the rhetoric of framing demands
within the accepted legal framework, but the power to exploit
institutional weaknesses within that framework to advance their
rhetoric. Thus, developing countries, using their numerical dominance in
the United Nations General Assembly, pushed through resolutions {such
as those on ‘permanent sovereignty over natural resources’ and charter
of rights and duties of states’) that simultaneously asserted the
unilateral right of individual states to dispose of their resources as they
see fit and the obligation of wealthy states to help the poor. The confron-
tational stance of many developing states as they formed resource
cartels, successfully restructured (sometimes at sword point) natural
resource concessien arrangements, unilaterally decreed price increases
in such strategic products as crude oil and non-ferrous metals, indicated
the potentiality for much more radical challenges to the status quo than
the demand for GSP.

The stratagem employed in the adoption of GSP is equally familiar to
observers of domestic affirmative action programs. Initial pronounce-
ments from GATT defended GSP as a temporary program that was
simply an extension of the already pre-existing provisions of the law.
Then in 1979, the program was made a permanent aspect of
international trade law. Contemporaneous with this permanent
institutionalisation of GSP was its declining significance. The benefit
conferred by GSP to a beneficiary developing country grew out of the
comparative difference in the MFN tanif rate and the duty-free
treatment of the export. Yet, the effect of the Tokyo Reund of
negotiations was radically to reduce the MFN rates, thereby cutting into
ihe value of the benefil. This reduction in tariff rates continued with
even more vigour in the Uruguay round, so much so that few people
consider differentials i tariff vates of much moment in evaluating trade
fews today. Rather, the concentration in the Tokys round on the
significance for the international trading regime of such non-tariff-based
discriminations as subsidies, preferentia

i procurements by governments
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and skewed technical standards, restated the marginal cole of developing
countries in the making of international irade law. Similarly,
notwithstanding the increased participation of developing countries in
the Uruguay Round negotiations {Preeg, 1995}, the near-unanimous view
is that for those developing countries most in need of preferential
treatment, the effect of the shift in focus from the reduction of tariffs on
manufactures to the regulation of trade in services, intellectual property
and agriculture is to render their involvement marginal, if not to worsen
their Lerms of trade {Gravelle and Whalley, 1997; Noie, 1995; Lawrence,
1992).

Two other features of ihe implementation of the GSP anchor the
issues raised by the program firmly within the sphere of contemporary
debate over affirmative action. First, there is the question of who is truly
benefited by the program; and second, there is the issue of the
appropriate termination point, if any.

As indicated previously, the GSP is a voluntary prograra that leaves
it up to the individual grantor to determine the terms of the program. In
the United States, for example, the scope and administration of the
program — from the identity of the country and product to be benefited,
to the form of required documentation - was the product of highly
competitive lobbying by diverse interest groups, most of which had
domestic constituencies. Whether a particular product would be allowed
under a GSP program depended as much on the relative political clout of
the importers and domestic manufacturers as on the particular needs or
impoverishment of the developing couniry exporter. Similarly, the
hypertechnical rules of origin, national content and refabrication seemed
geared as much to enrich US trade and customs lawyers ag the
developing country producer,

Not surprisingly, GSP like most affirmative action programs,
appeared 1o benefit the strongest of the weak - those who arguably counld
have made it without the preference — rather than the genuinely hard-
up. Thus, the so-called ‘Asian Tigers’ (Hong Kong, Taiwan, Singapore
and South Korea) were the largest beneficiaries of both the US and the
West European programs {Brown, 1994; Lester, 1995}, The effect of this
skew between the justifications for affirmative action {whether past
colonial exploitation or present need) and actual beneficiaries (the
strongest of the developing countries undermined support for the GSP
in two crucial gquarters: domestic manufacturers in the developed
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societies who argued that ihe GSF - at least as implemented ~ unduly
favoured the well-off in the developing countries while unfairly
pumshing them and the trade intelligentsia whese moral and pragmatic
arguments in favour of the GSP fost much of their vigour. The result was
a compromise requiring that ‘sunset’ or ‘graduation’ provisions be made ¢
part of the GSP. Couniries thus were disentitled to participate in the
(8P after a specified period or oo having reached stated export targets
or per capiua income growth {Lant, 1994; Lester, 1895},

Part IV: Affirmative Action and the
New International Law

A conspicuous feature of the post-World War I period has been the
varied programs of internationa! assistance from the wealthy nations to
the poor. Yet, whether these take the form of extensions of credit on
concesastonn) termis or of oubright yrants in cash or technical assistance,
their essential characteristic is that of discretionary benevolence. Such
generosiiy 18 not legally compelled and the beneficiaries possess no
legallv enforceable claim or ‘right’ to it. It is extended or withdrawn at
the moral or political whim of the donor, subject only to whatever
indirect influences the reciptent can exert on the denor.”

At the other end of the spectrum, much of the structure of
international relations 1s grounded on the allocation of rights and
privideges solely on the basis of nationality. Typically, obtaining
employment as a mid - or top - level member of staff in an international
organisation often depends less on cne’s competence than on ihe
passport carried. And yet, the resuiting under- or over-representation in
employment oppottusities al international bureaucracies, properly
viewed. does not present an issue of affirmative action; for these are the
ordinarily accepted rules of the game, and no recipient or beneficiary of
the largesse made available under these terms considers himMersell a
benefictary of affirmative action.

What then dees the pariance of affirmative action represent in
mternational law? 1 think the concept may be viewed from two
perspectives.  First is the issue of identifying a coherent set of doctrines
withan  the internaticnal community that confers or withdraws
exemptions from atatus que rules on the basis of criteria other than
ihosie typicatly aceepted as standard yardsticks for obtaining the good in
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question. Second, it may be that even in the absence of such a unitary
body of international law, there are nonetheless uniform or standardised
iransnational principles or practices which seek to effectuate the same
end and compliance with which is demanded by membership in the
international community. The frst perspective implicates joint or
mutually enforceable responsibility, while the second may require no
more than a normative statement of applicable principles.

As has already been shown, classical international law with its focus
on states as equal and independent actors developed few enforceable
principles that accorded preferential access to shared resources on the
basis of disadvantage. Of course, individual states or groups of states
were free to negotiate asymmetric relationships inter se and, as in the
case of the GSP, some did. A few international institutions, notably the
International Bank for Reconstruction and Development and its affiliate,
the International Development Association, existed expressly for the
purpose of assisting the temporarily disadvantaged, but the ruies of their
operation were sui generis, having been created specifically for the poor,
rather than as departures from rules of general mvv:nmowe:.; The
attention-grabbing effort of developing countries in the 1970s to reshape
the international economic order, while appearing as a radical challenge
o the status quo, did not fundamentally alter the applicable wier-
wational legal principles. Indeed, the doctrines of the suggested new
order were based explicitly on the classical concepts of the ‘sovereign
equality of states’.

One doctrine potentially available to proponents of affirmative action
under classical international law jurisprudence was that of ‘equity’ in the
sharing of these international resources that were considered ‘the
common heritage of mankind (Schachter, 1977). But the equity doctrine
was lmited to the sc-called ‘res communes’, access to and the
exploitation of which depended on the possession of special skills and
knewledge. Such skills and knowledge were scarce in the developing
societies. while in the developed societies they resided primarily in the
private domain. The use of the equity doctrine thus entailed linmating
affirmative action to a very narrow sphere of operatien: the res
communes, notably the resources of the high seas {including the deep
seabed), cuter space Oncluding the rmoon), international rivers and
waterways, and perhaps the Antarctic. Even here, the conte niplated
sharing of physical resources was frequently bound up with and
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ultimately undermined by arguments that asserted the inviolability of
the preprietary and ownership righis of the wealthy vations and their
nationals in such incorporeal resources as technological know-how and
trade secrets without which the physical exploitation of the ‘commen
heritage’ resources could not take place. Crucial to the debate was the
development of legally acceptable mechanisms for transferring these
resources {rom private hands inio the public domain {Epstein, 1997;
Hendel, 1996; Hoffstadt, 1994; Rana, 1994},

The state-based jurisprudence of classical international law was a
hindrance to the legal institutionalisation of affirmative action in vet
anether way. Most developing countries declined to view the idea of the
'soverengn equality of states” as simply an intellectual construct, and very
few of them were willing Lo assume the humble posture that might have
generated sympathy for their plight among the powerful. Juxtaposed io
the private parties in the developed societies who exercised effective
conirol over the resources lo be redistributed, most developing country
governments thus clothed in the power of sovereignty seemed anything
but weak supplicants for redistribution. Rather, the threat of the use of
such power - and its occasional actual use — to compel redistribution
through such measures as expropriation and indiginisation undercut the
maoral force within many developed societies of claims for equity as the
basis for reordering international law,

The end-product was that coneerns about equity in the sharing of the
world’s resourees which commanded some attention in the 1970s have
been overtaken in the 1930s and 1990s by the lauding of the efficient
regulatory functioning of the market mechanism, the effectiveness of
private ordering of resource allocation and uses, and the deadweight
costs and outright injuries of the unchecked use of governmental power,
Taken with the increasingly asserted position that international law is
less about interstate relations than it is about individual and human
rights, less about the economic well being of the group than it is about
the environmental healib of the globe, less abeut the justifieation of
moral claims rooted 1n past oppression than it is about current capacity
to make effective use of available resources, the change in outlook poses
significant 1ssues for the place of affirmative action in a reconceived
international {faw regime.

But the quest is not a hopeless one. As a preliminary matter, that
affirmative action 1s a central concern of epistemic legal rommunities in

Sag
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many contemporary Western countries gives it presumptive cachet in
international law. More to the point, because of the ciose proximity of the
issues raised by affirmative action programs to those implicated in the
norm of non-diserimination, the current preocccupation with human
rights in international law would seem to render affirmative action a
natural object of concern in international law. And, indeed, affirmative
action has featured significantly in the discussion of such contemporary
international law issues as the rights of women and of indigenous
peoples or cultural minorities {Andrews, P, 1997; Nagvi, 1998; Venter,
1995; Anaya, 1994; Mahoney, 1992, Cook, 1990).

Yet, the place of affirmative action in the emerging international
legal order is far from being self-evident or secure. The emphasis on
rights as the prerogative of individuals may militate as much against
affirmative action programs as for them. If one accepts that affirmative
action is grounded less on individual entitlement than il 18 on the desire
to obliterate group hierarchies, its promotion is bound to meet with
resistance from those who see the current role of international law as
offering space for individual entrepreneurial activism and as a check on
group identification i(cf Venter, 1995; Naqvi, 1998). Such persons are
bound to ask why anyone is entitled to differential treatment solely on
account of membership in a group. In a world already too familiar with
the horrors of group classifications on the basis of birthright, would not
the imprimatur of the international community’s acceptance of
affirmative action be to endorse group-based discrimination? Such
detractors are bound to point out that unrepresentative autocratic
regimes are just as likely to employ affirmative action to entrench the
interests of their narrow cadre of supporters as democratic governments
are to employ it to ameliorate the peverty or under-representation of
cultural or ethnic munorities in access to economic and political
opportunities,

Furthermore, rarely can it be stated unambiguously that a particular
group is deserving of the special solicitude inherent in the concept of
affirmative action. In many societies, members of a cultural, ethnic or
religious group may compose, numerically speaking, a ‘minority group’,
but wield economic or political pewer disproportionate to their number.
And, there is of course, the particalar case of women. Is the resclution of
the under-representation of women in economic and political activity a
transient phenomenon that will be corrected with the seemingly
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inexorable universalisation of ‘Western values? If so
sense Lo mpose on contemporary society the distorting moral and

economic costs of affirmative action to combai what might be a self-
correcting problem.

But international law, like any lega! regime, embodies more than
logic or principled consistency. Jts pragmatism assures that those with
the power and resource to shape iis direction will do so in a manuner that
reflects the distribution of usable power within the community. Thus, its
current transitional character not only permits but vmn:w? requires
searching examination of the appropriate balance for affirmative action;
an inquiry that mast be framed against the backdrop of contingent
arguments and circumstances. In this environment, viable uwmcgm:ﬂm for
affirmative action as a component of evolving international legal
doctrine can be made at three levels: the descriptive, the comparative
and the normative.

While the norm of individualised treatment has made wnroads into
the contemporary conceptualisation of international human rights and
2conomic Mwéé as a functiopal matter. international law remains
predominantly about the regulation of interstate relations. An
individual’s nationality or citizenship continues to be the most important
single factor in determining her treatment under international law In
1997, ne less than in 1947, the rights of starving children under
international law depend as much on the sins and omissions of their
rational government; and the right of a banker to appointment as the
Tﬂmm&mi of the World Bank depends po iess on the wealth and power of

his country today than it did haif a century ago. That it may no longer be
M.m.m?o:mgm in intellectual circles w explore the d :ﬁm.i.&o:. and
consequences of national hegemonic power does not mean that such
power or lack of it has become irrelevant or even secondary in the
making of internatienal law. To ibe contrary, one of the mw‘mwﬂ con-
sequences of the demise of a ‘cmﬁ:.::. world bas been the resurrection of
the law-making powers of the Security Council of the United Nations
Organisation; a power that is inherenily political in nature and state-
hased 1n fact.

2} ¥ I
Fo the extent then that the validity of affirmative action programs
under i

ternational law entails the pn

vieging .i membership in x
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national the atomusiic wndividund as the unit for policy-

making purpeses, curceni practices in niernativaal law offer ampie

it makes little
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support by way of precedent. More than that, the ioternational
community remains polarised along distinet cleavages of sorial and
economic ‘haves' and ‘have-nots’ with manifest consequences for stability
and justice in the international order. For example, notwithstanding the
much-touted globalisation of the international economy and society, the
flows of migrants and refugees continue to be disproportionately
unidirectional from the South te the North, from the East to the
West. It is middle-class westerners who adopt children from the East and
South — not vice-versa — and the ‘brain-drain’ continues to afflict the
South, not the North. We do not thus have an integraied international
community where the %mnlwﬂ:o: of rights and opportunities readily cut

across group cleavages.

As a practical matter, then, those anxious about the future and who
are troubled by the perpetuation of a global caste system can point to the
present as evidence of the past and of the tikely future unless something
is done to Torestall it. Whether something ought to be done 1s, of course, a
normative issue that will be man_\mﬁwm shortly. As a descripiive
proposition, however, affirmative action programs are not precluded by
current international legal doctrine, especially when that doctrne 1is
viewed not only in terms of its rhetoric, but also the practice that it
tolerates

The above conclusion is bolstered by practice within aational legal
systems and the relationship of such practice to the generation of inter-
national legal doctrine. Some states clearly undertake affirmative action
programs for the explicit purpose of redressing acknowledged past
societal wrongdoing,” but equally common is the use of affirmative
action as a means of bridging what might otherwise be destructive
inequalities among the component parts of muliinationai, multiethnic or
sther highly heterogenous societies (Sowell, 1930). From the special dis-
advantaged areas and geonder preference programs of the European
Union, to the preferential Bumiputra and regional quota programs of
Malaysia and Nigeria, respectively, affirmative aclion programs are used
actively both to promote the interests of the unde srprivileged members of
the society and to balance internal inequalities of sconomic and political
power, with the hope of pre-empting social unrest {Chua, 1995, Groves
and Broderick, 1985}, Even in such countries as the United States where

affirmative aciion is subject to strong scephwism, disagresments s tend to
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he less about the wisdom of atfirmative action, per 3e, as about
legality and efficacy of particular programs {Fuikelman, 19935

ihe

This broad acceptance of affirmative action by national legal regimes
has significance for the doctrine under international law. While the
boundaries of international law remain ambiguous, the idea that such
law can emanate from the domestic practices of states or from principles
that are generally recogmised by ‘civihised states’ as law is a well
developed one {Danilenko, 1993; Kennedy, 1987, D’Amato, 1971, Statute
of the International Court of Justice: s 38} The recognition of affirmative
action as a principle of international law thus poses no unique
conceptual difficulty within the present international legal erder.

That internationai law can accommodate affirmative action
programs is not the same thing as saying that it should. The normative
judgment requires proponents of affirmative action to recognise candidly
that the programs impose costs on society that will have to be justified
on their own terms.

Further, the efficacy of programs in domestic
settings iz not, without more, a justification for according them the
supranaticnal  legitimation inherent 1n  their embediment in
international law.

Although each affirmative action program must be judged on its own
terms — ie with regard to the special benefits and costs attendant o it -
in general, three kinds of costs must be considered. First, the extent to
which the classification that underpins the affirmative action program
contravenes or threatens our normative conception of the rule of law as
requiring that similarly situated persons be treated alike. Phrased dif-
ferentiy, can the decision to depart from the formulaic norm of equality
by conferring preferential treatment on members of a class be justified
by the superior sorm of avoiding the imustice of treating differently
situated persons alike? The norm of equal treatment has a sirong pull on
our moral attachments snd it should not be too readidy abandoned.
Establishing a past history of injustiee with its atiendant investigative
costs and reminders of past faults is one price that society pays for the
right 1o depart from the norm. but it need not be the enly one.

A purely prospective approach to affirmative action entails its own

costs including, for example, calling into question (i not the sutright
undermiming  of} ihe v

dity of tried and true selection criteria.

imitacly, some classifications may be worth the cost of depariure from
the critens thai underpin mamntenance of the status guoe, while others
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would not be. In a muliirseial but rehgioy sly homogenous society, for
example, it may be that the need to correct imbalances in the En::.g
ethnie distribution of econemic or political power sanctions affirmative
action programs, bui that the correction of such tmbalances m?sm
religious or disability lines imposes too high a cost on ather cherished
beiief sysiems such as secularism or economic efficiency.

Thus, in the internaiional setting, an affirmative action program
that %mmzmdmarmm among beneficiaries on the ground of s.mmn.zmﬁ they
are ‘indigenous peoples’ may receive approbation because 1t u«w:qu
enhances the international legal principle of ‘self-determination’; but in
doing so, it may undercut the equally valid international legal principle
of territorial sovereignty. To conclusively prefer the promotion or
denigration of one or the other of these principles without regard to the
particular circumstance of time and place would ultimately undercut the
validity of affirmative action as an international legal concept. In
?.cmmw.mSmwsm for affirmative acticn, then, one needs to weigh the
tradeofls that are inherent when law intervenes 10 redefine or reshape
the generally accepted method of doing things.

Second, minimising the social cosis of affirmative action reguires
that there be a ‘close {it’ between the gains sought to be transferred to
the identified beneficiary class and the measures adopted to obtain those
gains. Adhering to the fit is essential because it provides the cdfc
meaningful way of defining and limiting the scope of an affirmatie
action program. Without such houndaries. an affirmative action program
runs the risk either of being an open-ended but empty promise to the
purporied benefimaries, or a draconian restructuring of the status guo
with the attendant ioss of support that would follow inevitably.

Consider. as an illustration, the often-heard demand by some African
leaders for ““Mmcmﬂ.mﬁosm‘ by the international community as a means of
atoning for mw.m destructive consequences o the continent of the slave
trade and the exploitations of colonial rule. Even if one accepts the
underlying factual descriptions and that they entail a morally w,:m
legally justifiable entitiement to compensation, the transiation of the

claim from rhetoric to reality would require the sort of intrusive fit that

M hat sy N e o T o
might force the elabmants to agomse whether the benefit is worth the

cost. If the claim for reparations were ever to be viable, it cannot take

i

he form of the unsupervised physical transfer of material resources {rom

the rest of the world to the continent. Africa’s post-colonial experience of

33
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gargantuan mesmanagenment and oniright Q:ans:: makes such a daim
undikely
progrant

ack serious attentwon, A gradualist affirmative action
cared towards improving the life n.:wd%m of the general
population in Africa - for example, through the building and uﬂ&msm of
schools - is

a good deal more likely to generate less derision and perhap
even sympathy from the non-Africans being asked to bear the cosi. Uzns
contributors will not only be entitled to assert as a legal right that the
affirmative action program be tailored to redress the ills said to Qow
from the wrongs of the past, but they may be morally entitled tv demand
such a fii. They may thus righifully ask: are the children of Africans who
five along the coast more entitled to foreign assistance in the building of
schocls thun those whe live in the Sahel? If ::2 are not, is the past the
real justification for the transfers envisioned by proponents of
reparations?

That a fit between past wrongs and present needs cannot be readily
established argues nol against affirmative action, but against the
justification for st. A torward-looking justification - one that anchors
Africa’s cluim for redistributive justice not on the sins of the past, but on
the needs of the present and the aspirations for the future — would
impose less strain on the vagaries of archaeological reconstruction, and
waouldd focus attention on where it properly belongs: the pragmatic merits
of the present claims of Africans for the particularised preferential
consideration of their needs by the international community.”

A thivd set of costs 1that are relevant for the normative struciure of
an affirmative action program relates to iis impact on non-beneficiaries.
An affirrnative action program does not necessarily create a zero-sum
relutionship between beneficiaries and the other members of the
community. It s fallacious, rc,im,..mﬁ to contend or pretend that its

redistribulive A.»_:uma~wm,uuﬁumwm — even when (n the long run beneficial for

society as a whole — impose nu so

aily cognisable costs on the legitimate
expectations of some segments of the population. Whether or not one
views nou-beneficiaries as ‘innocent victims', the immediate costs 10
them (and to society’s overall barmony) of their relative disadvantaging
under an affirmative action program should not be dismissed iightly.
Those costs, however, can be mgraficantly amehorated by careful
attention to the nature. scope and. above all, level of diffusion over the
25,5;:_;_‘_m;.m,.iT:::cm

3 £1

rmative action program Thus, a mmsam_,x
based affirmative action program n education which disperses 1ts costs

AFFIRMATIVE ACTION AND INTERNATIONAL Law

throughout society is more bkely to be acceptable than a gender-based
program in empleyment limited to a sub-speciaity of a fully empleyed
profession {cf Wyganté v Jackson Board of Education, 1356). in other
words, an affirmative action program ought to be justified not only by
the 53..;.3. of its objectives, but also by the manner in which it s

implemented.

Part V: Justifying Affirmative Action
in International Law

If justice and equity require that an affirmative action program
surmeunt the various hardies detailed above, is the task of enshrining it
in international law worth the candle? Afier all, many of the objectives of
an affirmative action program already can and are being achieved
through the voluntary donating behaviour of institutions and member
staies of the international community, and the weak enforcement
mechanisms of international law de not necessarily guarantee higher
rates of partwcipation. Two ,Evolma reasons argue sirongly in favour of
making affirmative action an international legal doctrine: the
institutional legitimation that would thus be conferred on the practice at
the international level and, perhaps more consequentially, its cnabling

<

effects on domestic legal practices.

The ‘age of mghts’ in which we are said to live {Henlkin, 1991} is
characterised by the dominance of two paradexical but rationaily related
forms of argumentation. entitlement and interpretivism. In a world
where we are told that all relationships are dynamic and highly
contested, we find safely in the formal technocratic
restatement of those relationships as rules, even as we acknowiedge
thewr ephemera .S\ and the contingent pature of the interactions they
generate or to which they respond. In this framework, formalism 3
importani net because 1t %m:mm the scope of the entitlement that it
declares to exist or purperts to withheld - it dees ool - but because it
¢reates the starting presumption of le %: ::.,,«.. which forms the backdro

2nt or

¥

contestation of the entitlement is thus compelled io

against which
rake place. Formalism's role is not as the ultimate arbiter of a right {or
more accuraziely of the scope of a right}, but as the gateway without
which contestation over the right is uninteiligible.
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in other Scwmm, formabism is to the substance of a right {or
entitlement’y what text is to

: ‘ erpretation; that s, although postmoedern
nterpretive mvczr.wmymm strain against the imitations of text (Chibundu,
1994). even the most fre ..mizmmr:m of interpretations cannoi be
understood but as 4 rebellion ugainst the particularities of the specific
text in question {(Fish, 1989},

Codifying affirmative action as an internationsl jegal doctrine is
useful then, not necessarily because it will automatically alter behaviour
aer because it would SmEmT the 1dea from contestation and deraal, but
because without such codification the idea Smw:._nm?:w may never be in
play. For those who dlx wve ﬁwww he equities of entitlement demand that
laws reflect societal commitment to the satisfaction of needs as well as to
the compensation of ability, maki

g affirmative action a constant
component of the debate over legal rights wust rank close to the top of
the norms of the emerging international legal order. Herc. the very
mildly redisiributive character of affirmative action as 85592.4
understood may be its pragmatic and moral strength ..

Consider, as an illustration of the role that affirmative action might
play in the shaping of an international regime at its creation, “&xw
debates over the structure and rules of the emerging ::mn:mmo:i
environmental regune. Perhaps the most central feature of that debate is
the responsibility of each state to regulate the outputt. from sources

Pl

withinosts eontrol of the so-called “greenhouse gases’.” From the inter-
na

tionial legal standpoint. while none of the participants disagrees with
e overall goal of lowering the offensive emissions, nor over the
centrality of the role of the state in achieving that goal, two highly
contested issues pose starkly the need for and the role of alfirmative
action i the order being negotiated. The issues wimmm te the sup-
plantation of state fiat by market mechamsras, and of the relationshap of
‘proportionality’ in emissions i the granting of ‘naked vacmmnmnomm in the
.M:; 1 of exempt or reduced state regulatory responsibility for controliog
hie emissioos,

th

s

rors

-

Although the uitimate deiermination of the structure of the
environnental regime witl be a product of the conventional international
obtaining hinding obligations through the assent of
states, the incorporation of privately ordered economic arrangements as
the primary method of shiaining compliance with a state’s undertaking

eonstituies a significant departure {from traditional m:wmn:m&c:mw legal
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norms. Yet, the transcending of national boundaries to make private
actors direct participants in the international regulatory framework i
in keeping with the emerging developments in international la
discussed earlier in this essay. But the ‘trading of emissions’ (or more
accurately, of the right to pollute the environment) has significant social
and moral costs.

It is a truism {(even if an ohjectionable one} that the life of 2 US or
Freoch oitizen s worth a qocm deal more in the econoemic arena than that
of an Indian citizen or a Sub-Saharan African. It would be remarkable if
that difference {and Evmm 1t of course entails, namely differences in
capacities to produce, consume, save and traxsfer scarce resources) does
not get reflected in the terms of the arrangements that private parties
enter into. Put another way, we may expect either higher incidents of
pollution occurring in those environments inhabited predomnantly by
the disadvaniaged {a phenomenon in the United States referred to as
‘environmental {injjustice™ Torres, 1996}, or the relative overpricing of
the assets in those areas with the consequent misallocation of resources
and the further impoverishment of the disadvantaged. In either case, fo
restore some kind of morally tenable equiibrium would entail
governmental intervention.

The Hobson’s dilemma thus presented to a developing country that s
engaged faithfully in the representation of the interests of i
disadvantaged citizens can be countered by an ex ante acceptance of
affirmative action as a constitutive norm in the negotiating process. The

afficacy of the market mechanism as a means of apportioning the global
environmental costs of nationally driven economic activity in a
multijurisdictional state-based regulatory climate is based on no more
analytical eoherence (or intellectual leap of faith) than that demanded by
affirmative action as a long-run guaranter of peace and harmony flowing
:.aB distributive justice. The market cﬁxw:nmics o such a setting lacks

the legitimating foree of histery asnd of experience s acceptability
determined by the force of logie, the vigeur of advocacy and, of cou
the material power of its proponeats. With the exception of this
condition {about which more will be said shorily). proponents of
affirmative action have equally cogent bases for its institutionalisation

Yoo
iast

10 the interpational environmental regime.

The jogic of affirmative action is found in the justice of
proportionality as the measure of ‘desert’ and in the community’s

a7
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responsibility  to define and to meet the basic munimsal welfare
N.,c;z:t:?n ts of its members (Schachter, 19771, This logic legitimates ﬂ:w..
claim by developing countries for a contexi-based allocation of the right
to pollute that takes account of, among other factors, their past history of

minimal contribution to the pollution catastrophe, their future develop-
mental needs, and the resources that they b

nental ve at their dispoesal te meet
their mternational regulatory obligations. The market, unaided by
politics, is ualikely to uecount for these factors. However, with an .w::\wmm
allocation that reflecis these concerns and a willingness to adjust the
allocation periodically, market exchange and affirmative action can be
made to work in tandem in the new international environmental regime.

While the recent developments in international law have sought fo
justify holding nation states accountable for how they treat their citizens
by reference to the existence of an ‘international commumnity’, i is
notable that this notion of ‘communiiy’ has been abseni in the am:wmxn, of
the international distribution of social and economic goods. Affirmative
action as a principle of international law infuses content into the rhetoric
and asks that the ‘international community’ be a participant - not
simply a ”.wowo::::n jadge - in dealing with the actual inequities thal
pervade the current structure of the commusity.

{ine need not svbscribe to the idea of an ‘international law of

development’ (cf r;cm w m.ﬂ or of ‘the right to development as a human

.w
right' {Weeramaniry, 1897} in order ts argue with cogency that the
international legal order must affirmatively reflect 1n its apphieation the
disparities in access to and use of resources, ﬁman:wmn? where these
9.1?.::@.. directly cause harm to the global commurnity o proportion to
their nse.” And, :,:.Em,aosg.m theones :oiigmmmsmm.wm. an unmodified
market orientation is incapable of equalising access and opporfunities,

and what experience we can go by suggests that 1t s more likely to

ST
zxacerbate the inequalities of history than to rectity them.

This =ays littie. of course, about the nature and scope of

u:Tmm. w.cwmm.. .3
structure of the particular program will embody und mirror the power

6?2:.:&».W affirmadive action program.

a bad thing In ,wv
event, it is practically unavoidable, Unlike unadorned power, however,

relationships 10 society That is not necessaril

instantaneous legitimation of the siructure

and, as stated nfluences directly the boundaries within which

AFFIRMATIVE ACTION AND INTERMATIONAL LAW

Part V1 International Law, Affirmative Action and
Domestic Justice

One final argument o r affirmative action in international law 18 worth
taking notice of. The claim is that international law’s recogmition of
affirmative action would facilitate its acceptance within national legal
orders and, in doing so, further ms.wzmﬁrms international law as ax
wcwwcammﬁ?m source of the ‘rule of law’. There are four ways in which
w & may occur. First, in those countries such as the United States that
qu possess 3 ia_w developed affirmative action jurisprudence —
mwvm; an embaltled one - the internationalisation of the principle
provides sueccour io its proponents, permitting them to defend it not
simply as 2 matter of ‘domestic politics’, but as a normative international
vnﬁmnﬁz Second, for the many socielies that engage in affirmative action
hut which lack the jurisprudential articulation for it, international law
provides a starting basis for developing ene. Third, in the many societies
thai are oblivious to the moral and practical consequences of the
inequitable distribution of economic wealth and social opportunities, the
:;mgmm::rm?.wgon of affirmative action norms affords an alteroative
‘objective’ structure for critiquing the stratifications of rhuse societies,
and for constructively urging their reordenng. ¥i nally, and perhaps most
fundamentally. in an age in which domestic courts increasingly play a
dominant role in the enforcement of internationa i obligations,
affirmative action programs which create specific entitlements are
sufficiently similar to the reguiar business of courts so that they present
a particularly attractive platform for entieing domestie courts into the
business of enforeing international norms with few of the seruples that
typically beset them when they are asked te enforce international
security or inter: rational economic obligations.

The central tenet of all of these argaments is that a norm of
international law — however it comes into being — can {and shouid} be
made to function within domestic legal systems. This is a dominant
theme of the emerging post-cold war intern wational ?m& order — at jeast
that branch of it spearheaded by academic lawyers he United Stat
{Koh, 1988 Trimble, 1990} At one level, the theme simply reflects the

postmodern 0:,:7 which views with scepticism such bipolar divides as

28

Saternational’ and ‘internal’ as no more than an artificial dichoiomy

whose orivileging of one wet of relatwaships rather than the other can
b >
just as easily (and with eq ual rationality, or lask of it} be reversed as
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reinforced (Baliken, 1987, Chibuodu, 1994} %rx is usually

‘ :..:,,‘ﬁ.i,. in more substantive whose
tradiclivns are ofien overlosked, To LSow v the discussion
on the fourth set of
internationalisation of a legal principle such as

mptions: that the
& M,:%:maﬁw action is
worth undertaking because 1t thereby facilitates its universal enforce-
ment by domestie eourts. I think simnlar evaluations can be made with
regard to the other three themes.

e

Until very recently, a persistent threat ie the prefesmwonalisation of
international law has been qualms about its authenticity as law. What
distinguishes 1t from international pohiics or international relations?
Contemporary efforts to individualise the rights saxd to flow from

international law, and attempts to enforce these rights through domestic
adiudication, are largely a robust response 1o those who view
s

international iaw as

v
H

oft taw’. The successes and limitations of the
approach ure best indwated by ::g. litigation of human rights claims in
US courts {Stephens and Ratiner, 1 wmw

There is little doubt that forcing domestic courts 1o m%%m? with the

ssues rmised in the litigation of purportedly ioternationa created
A.Erﬂm has enriched the intellactuai development ¢ * hose 1ssues, and that
the publicisation of the swiy has garnered for the issues a m uch broader
audience and awareness than would otherwise be ihe ecase (The
Fconomist, 199745, There is no evidence, however, t?z domestication
has gmmﬁma in any greater nu,.,..,a,mw o atleged vietims,  and the effect of
these law suils on the wrongdoers is far from cortain. Yet, because these
iaw suits eocourage the prof
distinet political

.w.:.ﬁmw.é:oz of a cadre of specialists with
agendas, we raa growth in the use of domestic
yece imternatenal Em& cE m.mgcsm.

status  of an

s,;:.mm««:i:mmam::.vw:‘.mw
international legal doctrine. there is the quest of

1€
how paradigmatic
the international human ,:. rhits experience 5 ,w nmes

tic adjudication
ndication.” In terms of access to the courts and the
power of the courts to hear and dispose of affirmative action cases Qe

would be for its v

maiters) international aificmative action cases are tikely
same sort of

{ by the domestic :Smu:c: of
human rights i . i3 probably
iaﬁ:Ew: (it ot

domestic  staputory

most other ?1392
a matier of the

AFFIRMATIVE ACTION AND INTERNATIONAL LAW

provisions rather thao of internationally impesed himitations on the
sovereign prerogative of domestic courts. We may expect then that

uca_.mmﬁa adjudication ,.5: likely reach the substaniive quesiions posed

by international affirmative action and that would go some way in
3 a PN
fle ,L Ling-out and popuiarising the Mmmmr@ and boundaries of clai

- 39 T .
arising under it: whoe s covered? What are the rights created? When are
fringed? What are S\_m remedies available o correct

those rmghts u

violations of those rights?

In two significant ways, however, the domestic litigation of
international human rights cases provides & flawed example for
internatioual affirmative action. ﬂ: st, human rights cases are usually
brought for retrospective damages. It is the unusual situation where the
claimant continues to remain chmg i¢ the alleged violation during the
pendency of the suit. Monetary compensation is thus usually all that is
mmi.ﬁdmﬁ of the wrongdoer, and a jud dicial judgmeni S that effect pretty
much extinguishes judicial invelvement in the case. " Not infrequently,

um.ﬁﬂ:gcm activg cases will be about the present righi of the hitigant to
have, hold or be returned to & position or status. Available relief 5 such
situations roight have te iake the form of an imyunction requ uiring the
defendant to do or refrain from doing something, inciuding that the
claimant be hired, or that the defendant adopt a particular pohey or
snact @ particular piece of legisiation. “ Regardless of one’s view on the
continuing relevance of the coneept of sovereignty for the promstion and
maintenance of international law and justice, the possibihity of
issuance of such orders by the courts of one state 1o Ewﬁ:oﬂ,:.rwm in
another state surely entails a revolutisnary rethinking of intern: ational
jegal norms.

anc:m.«: wilike human rights cases, internationai  affirmative
re as :x wv to involve domestic as foreign defendants. The

wiil he quite %2@63. For g variety
} foreign

raiio 52.::3,.

most WEBMS rights cases are brou .
he focus of the adjudicating court s typically about

=
o
b}
o
=
eg]
ot

halancing the plaintiffs interest in having her case heard agsinst the
App DO, 1984

svsternc interesis of the ;&:m, ecating tribunal (US C
The nterests of the foreign country, the propriety of whose offcials,

“.

solisies and practices are necessariy being adjudged. are aimost pever
factored intoe the balance. This is b -dly surprising. To the extent L.r:

3 &
the ru

of law is simply another mechanism for assuriny accennt
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hy rulers o the governed. the interests of the fureign defendant merit
s these interests can somehow be
couated and made a corellary part of those ¢

and receive no profection, unles

dicating system.

Becouse affirmative action claims

ok the opprobrium traditionally
associated with human rights cases, it is likely that even Hx%\w
defendints who ground their affirmative action lm: s on international
the defendant,
rather than having to shop for a foreign forum Wﬁwmw afl, a decision for
the piainuff is more iikelv to be enforced in such arcumstances than if
the action were brought in a foreign tribunal. The likely consequence is
that, in affirmative action cases, an adjudicating court in pronouncing on
the applicable international legal norms will consider in addition to the
interesis of the plainuff and the adjudicating iribunal, those of the
defendant and indeed ihe systemie interests of the internationa
system in having the case tried before that tribunal.

o
legal norms will bring them in the domestic courts of

legal

Thus, in thinking about the precedent value of the domestic
tion of human :rrm cases for potential affirmative action claims,
sbaerver iz pushed in twe opposmng directions, At one level
dfirmative action cases by presenting the potential fo
junctive rehief offer up the pussibility of even more radical revision of
ternational legal order than does the use of domestic tribunals
human rights cases. On ﬁrm other hand, by mnfusing domestic
adiudication with the need to consider the extent to which a defendant’s
A .Lo;.? national mteres
ng

ationatl af

=

=)

s are interiwined with those of the plaintiff
adjudicating tribunal, affirmative action cases may assure that
th ‘.:; results reflect due consideration of the principle of aceountabiiity o

the entire community without which the sdea of the rule of law is simply

kj
another rhetorical slog

Conclusion

This 13 3 ? riod of tragsition in the generation and nstitutionabsation of

it .,: nerms. .»wm:,nsmsf‘m action, as a claim for
de n:i:?. from conventsional selection criteria in the :2:»:0 of goods

te the disadvantaged mem
v, deserve

s attenti : o thi : #w:.d;:, ve
fter radiondly

inflnence

infant morts

P eomununity. r 1§ o panace

or internecine warfare; nor with it :Erq

CTION AND INTERNATHOMAL LAW

=

-
.

AFFIEMATIVE

. vary . by ~

poor countries rich, What 1t can do is change the terms of bargaining at

titutions and occupations may achieve “the same

the margins. Many ins
outcome wmformaily, but the adoption of aff :353,5 actionn a8 an
international legal norm has the potentiality of systemically embedding
the idea, thereby mw:,zzm the hurden in the particular case to those Ero

oppose allocations ine t lessen disparities in the distnbution of communal

goods,

s Associate Professor of Law. University of Maryland School of N:.é. “:m
author wonld itke 1o thank Professor Pen clope Andrews both for getting mm
{6 reflect on the issues addressed in @ his essay, and for her comments on ,r».
finished product, although it is stil] « mx% much a work-n-progress. The
aupthor's time on the essay was financed by the Unive sity of Maryland’s
Summer Research Grant Program, and be is grateful for that support.
As will be ewident from the references in the texy in,mnf.n, (8] ;
Seh :Ffi.m 1977 moenograph Shkaring the Warld's Resources although
technicaily not a hook on ‘2 ffirmative action’ is an excepiion 37_ .ao::,: thy
contribution io the Wrﬂé_‘cam:nm of many of the issues imph icated 10 any
discussion of :1 iace of affirmaiive action in international law. See also

[
)

<

Onyejekwe, 19 Qmu ribing inie rnational trade law preferences xtended T..,w_
Western msncva and the United States o certain de ,.m_o?ﬂw. .,f.:::m,u,..m,i.

gmrgswcco»%ﬁ:Jr for “international envirenmenial norms that take

nto account it appropriate circumstances the “spocial capabilities and noeds’

of de ,‘m.:,?:m CORNETIES. N . d

% This essay does not address the positive Incorporation of inter national law 4%

pary of the domestic taw of a couniry {cf 5391} of the ﬁo nstitution of the

Republic of South Alrica ! 199631 i such situations, the meorporated 8w 1o

effectively domesticised, and within the ierritory om the :S%a?_: ag state

may be viewed for interpreiative and practic cal purpeses 48 no different from
any c% .a:::r{& law of the terrifory. . i

Whether the wide acceptance of ‘international law’ in preference io ‘the lay

4 v::.?, semantic, or whether 1t conveys substantive indoria ati

ot nalw eys st )
about the naiure fand more partc arly the &E:E of the subjects
W AMOng scho
1

F
3

e

.&

ars

N
!
i
N

:».3?:5& law has generated some nieresting dis
of international law. r:% generatly D'Amato, 1688, For :% practical impact

of this distinction on case law uu.wc&om:\b: see Tl Oren v Libyan Arah
Slic. US App DC (1984}
4. axqu 15 that were oc.na of jurisdiction or sovereignly of any

th
state, such as the high seas’ ,:a unappropristed lands (ihe so- calle
nuthus), posed difficulties »,:: 115 coneeplion a?m:;.?;.:wbm: .
w5 and the that they teach ary not ReCessaniy
3:; ?.v gatte sa
Lrac ea

:
maievelent. In fact, thev o

5 These oxg

i
EH
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¢ entorced divectiy against privals aciors under

n the absence of a direct undertaking by the
in an arhitration agreement) is the outer
i N.bsgm.:.mcs of the new international legai order.
v domestic E:mw.r of appeals i the Umited States
ive answer o this guestion (Siderman de Blake o
. L 1999 Kadic ¢ Koradne, 1898),

‘nternational  non-governmental  organisations’  inveived  in the
nmental, human nights and human develepment areas _:w,,ﬁ mos,mwm «.,
et < reme by vcEEn parallel conferences fu those o@:.:.nmi ?.
the :,:_z:,%.,x states of the United Nations, Particularly aoteworthy are those
in conjunciion s;ww.. the United Nations Conference on the mm::w:w:mmw

: ,-.J.(-mc oYy, T T y . 5 )

Chnierence ?,‘wﬁ.ﬁ.m_w%mw Wu:.m;.,ﬂ Mvzmm,ﬂ.wﬁhz:«”, M..w".:.,.wn Zu.ﬁ.:,w:m Ir.BxJ Haghts
. , 4, ! nte: al Conference on Population and
ﬁiw?uBzi Amrwzﬁ 1494y the Umited Nationg Fourth International
».E:.,,;..‘__." - on Wamen (Beting, 1995% and the World Summit on Social
Development {{*openhagen. 15963, These parallel conferences which are
:,,.nw..”,‘.;y:ﬁ& being institutionalised and indeed integrated into the Suﬁ,,co«.m
of :,”:._.?:._::. governance are defended as E.E.m_cs:m peopie Q“.:«:;m
aevetiopment , o

i e dealt with elzewhere in tins collection.
Much = :",.n.m: wade of the distinetion between ‘equality of opportunities’ and
..m,“cm_:..,. 2.0::552.. An affirmative action Eémﬁu«w_ can function “&:W::
either pavadigm af equality. See generally, Ely, 1974: Rosenield. 1986,
irmadive action s thus only mildly redistributive. 1t is not difficsit to
coteeve of 2 much more radical conception of justice; one that challenges :w”,
seleciion enterts themselves and seeks fundamentally to restructure them in
4 mannner 1hat would not only aid the disadvantaged at the marging, but ::.u:
v : wyetare of privilege within the society (ef Sturm and
er. 19961 1t is also possible to concetve of an mﬁ«ﬂ::ﬂ.&w program ih
: the privileges of the already privieged {Sniderman, 1996
perhaps this s se muck a pars of what law conventionall
cannat be re ;..M,«.mmcmﬁm?:w out from the general snderstanding of leg
inviples . ‘
not only financi

¥

‘

ablis wrongdoing” by
abric of the community.

that the effect of the
while that of
rely. oeedural resources
) i te disguise - at

about i
ioresou

and expediung the

fro-Caribbean and Paafic

Turopean states fund, among ather things
ovalnnment - : 7o e
ievelopment’. "human righis food secunity’. See Africun

-European e Community: Final Act
N , : = Gy
“onvention of Lome, Dec 15, 19887

abowt fureign aid o
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decisiona voluntary or unilateral. As a practical matter, there has tong been

a general commitment {although rarely ever fubty reabsed) by the weaithy
nations represented in the Organisation of Economic Cooperation and
Deveiopment Lo contribute as much as 1 per cent of their gross product as aid
to developing countries. Moreaver, virtually every weaithy countiry has
mmstitationalised aid ving. and they all now have demestic consiitnenaes of
non-profit charitable organisations as well as profii-maximising exporters
whose continued exisience and prosperity depend no less on the funding ol
foreign assistance as do the wellbeing of the recipiett counitrios. Thus.
decisions reiating te both financial and technical assistance from the weaithy
to the poor are subject Lo most of the political forces that shape the domestic
politics of the wealihy nation, as well as additional external pressures. None-
theless, the dichotomy suggested in the texi remains valid for, as Professor
Oscar Schachter has pointed out in a shghuly different context, there 16 an
ymportant difference hetween treating need as a matier of charity and
tinking it to the notion of justice. in the iatter case, the satisfaction of needs
is perceived as an entitlement o be embodied in norms and institutions, and
the reiationship between donor and recipient 1§ seen in terms of mutual
rights and responsibilities. On the other hand, when the provision of necd s
regarded as an act of chanty, the relationship between the parties mvolved
ends Lo be characterised by a sense of tnequality, often with expectations
submissive behavieur on the part of the recipient {Schachier, 1977 8).

15, This section is limited 1o exploring the operation of the concept of affirmauive
action within the domain of international law., The related  bul
distingmshable ssue of municipal legal regimes applying the concept by

porrowing from or incorporating such international jaw into thewr domestic
legal order is addressed in Part V1
16. The operation of the various ‘facilities’ at the International Monetary Fund -
for example. the inhanced Stabilisatior and ‘Global Enviroument’ facilitios
may be viewed as instances of affirmative action because they constituted
departures from otherwise guite standardised rules of general application 1o
ali member states of the organisation.
The starkness of these inequalities of e chances - and ther likely
consequences — Were ali-too-harshly Gf, as The Economist succinetly put it
‘simplly} and eruei{lyD reveaied in the recent cONLroversy aver the deliber
denial to pregnani women in Africa, the Caribbeans and South-East Asin of
readily available medication for the treatment of ihe Acguired lmmunc
Deficiency Syadrome on the ground that su h demal was essentisl tu
determine scientifically  the tawest  affordable effective dose of such
medication that these ympoverished societies can make avatiable to their
cinzens. While 1t was readily accepted that such experimentaiion would b
anethical if carried out in the West. nat only was its appropriateness i
African societies vigorously defended by Western prob ssionals, but some ol
these professiona found s crivicism hy an Editor of the renowned Now
Engiand Journal of Medivine sufficiently impohtic that Lwo of them resigoed
from the Board of the journ t See The Economist, 19978; Alman, 1987
Day, 1987, Franch, 1897; Trafford, 1987,
15. The Umted States, L nada, Seuth Africa,

o
-3

3

ralia and India appear to v

v

svily on & history of past wrongs as Lstifieavon for ther affirmali
Miszour b Jdenkins. 1995 Cord, 1998,

ACLIG PYOErams. Dee.
1998, Weinrib,

s oon aifirmative actioh
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iy the Fureped m Linian Appears to be unseitled. Of KOJ 1996 (discussed
Noaens, 1997 in which the Duropean Uourt of :»L:, rejected the use
Affirmnive action L inerease the numerieal representation of women in the
work-place on the ground that such affirma action infringes the goal of
‘equal opportunity’ and ECGJ, 1997 {discussed Andrews, £L, 18973, where
the court approved an affirmative action program for women in public sector
npioyment apparently on the ground %& he latier program left room for
case by case’ judgment, while the former had been too .._Em and had applied
suiomatically to all job seekers’. Although both opinions approve the
romedial use of affirmative action, :m opinions cannot be read consisiently
Lo iimit affirmative action to the correction of past wrongs.
The idea of social cost 18 inherent in ::w definition of ‘affirmative action’ as :
departure from ‘established standards or practices’. 1t mav be that such cosis
are compensated {or by socio-political or ecenemie henefits {which is usually
the argument for ‘diversity’), but the balance of such cost-benefit analyss
wilt vary from one program to another
This analysis is .:.:_w:«\ applicable 1o other underrepresented or disadvan-
waged groups that seek affirmative action programs. There is, ..: course, no
assurance that a forward looking justification will be successful in procuring
4 uniformby popular affirmative action program. Kor one thing. 1L dispenses
with the sometimes legally powerful and emotionaily appealin g shroud of
victinthood.
Whatever may 5
these gases. the jegal technecratic community has accepted their emission a3
a challenge to the global environment, and the discussion here is based on
that deternunation.
i the des of an inter «E:o val law of development’, see Paul, 1995; Garcie
Amador. 1990 Snyder and Slinn, 1987 Bulajic, 1986, Affirmative action s
learly a less ambitious principle for resiructuring ¢ the international order,
although its reach may be more ﬁn?:?:% since its agplication can exien m
not only te :ssuces of ‘econeruie develapment!, but o those of socia
empowerment  (employment  and  education, for example), and, a
Jemonstrated here, to the enviconment.
Cf Dudziak, 1988 {discussing the influence of the politics of &t ternationat
nerms on 158 governmenti reactions to domestic oivil rghts claims in the

{injted 8 w:..v

Q

I
¥
m

}’

w

in the award of financial compensanon -
graent. There is no record that any of these
Ve :m.. heen coliected. One ase ~ Siderman de Bluke v Repubdlic
Lna (1992) - was aitimately resolved through a settlement (Golden,
rcﬂ A is ,:4;2:. that the osutcome EGEQ have been fundamentally
different without the lawsuit; for the settlement was with a subse r:r:
government that rejected and disassociated tself frorm the human righ
abuses of the prior government.
As rhetorically enticing as it might be. this presentanon is not intended to
e the rizht to affirmative acti
here 7. by wuy of analog
substantive :T~ L.
{1 omay

cobrts L

m owith a ‘human right’. The analysis
sing processes, nol the eguation of underlyving

ort, 1o the
y & separaie proceeding,

dmant wonld need 1o r
1

QLosous O

gment, but that i3 usual

Gentific controversy over the long-ran giobal effects of
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gs disposed of on procedural grounds, and rarely invelving

jgation of the undertying merits of the clarm. o ]
27, {or exam Em Missourt v Jenkins ,Cmc 19953 (invelving whether a

court ,\cc.q arder a State to enact tax legislation order to fund a
mandated school desegreg: tion Eam«

2%, Twoe netable E.cmw:og in the United mﬁw?} are Sale v Hatian fofug
Center (1994}, and Sanchez Espinoza v Reagan {1985}, The cutcomes in these

ases, however. are fully consistent with the argument oo systemic
accountabiiity advanced in the text

26 Thus assertion is ikely to be true on}y :f affirmative action is not restricted to
instances of proven past snvidious discrimination, but is allowed for the
purpose of correcting sir uctural imbalances deemed unacceptable by the
society, without regard to how they arese. This may be an argument o
disfavoring a purely retrospective concept of affirmative action. Such ‘pull
and tug may <.f } explain the sceming inco onsistencies of the decisions of the
Furopean Court of Justice with regard to affirmative action for women {ef

Andrews, F, 19873
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