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PREFACE

The purpose of this paper is to introduce an element of Tai-
wan'’s legal system that has played an important role in Taiwan’s
economic development: specifically, the statutory encouragement
of investment.

The field of economic development is driven by business and
investment decisions based on economics, for which there really is
no body of case law. The relevant laws are statutes and various
administrative regulations, guidelines and procedures.

Although there are administrative decisions, rulings and opin-
ion letters which, in practice, would be relevant to application of
these statutes and regulations, such materials are not always readily
available, even in Taiwan. This paper is based on research materials
collected by the author here in the United States, where no such
administrative materials were available. Therefore, the style of this
paper differs somewhat from an ordinary American-style law re-
view article and is somewhat closer to the style of articles found in
Asian legal and business journals. There is no analysis of case law
or administrative precedents. Instead, this paper discusses some of
the most important statutes and regulations directly, and considers
their role in encouraging Taiwan’s economic development. This pa-
per also gives some consideration to how this role is now changing
as the legal system adapts to fit Taiwan’s evolving economic
conditions.

Taiwan’s economy is governed and regulated by a system of
interrelated statutes and administrative regulations whose corre-
sponding and interlocking provisions provide the legal foundation
for Taiwan’s economy. Obviously, there are many more statutes
and regulations that are relevant to Taiwan’s business and commer-
cial practice than can be addressed in a single paper. This paper
focuses on a few of the most fundamentally important and univer-
sally applicable ones.

INTRODUCTION

The so-called “economic miracle” achieved by the Republic of
China on Taiwan' is by now well known. What is not so well known
perhaps is how this small, politically isolated, resource poor, island

1. The author assumes that the reader is familiar with the somewhat unusual polit-
ical position of the R.O.C. government and therefore this paper will not discuss the
technicalities relating to the difference between the names “The Republic of China”,
“Taiwan” and “The Republic of China on Taiwan.” In this paper, these names will be
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“nation” has emerged as an economic power. Taiwan’s economic
success was built primarily by the work ethic and entrepreneurial
talents of the Chinese people. In also was built by government poli-
cies which has encouraged those energies and skills and channeled
them into economically strategic areas.

Chinese business people are by nature entrepreneurial and in-
dividualistic. Business practices in Taiwan often bear more resem-
blance to the individualistic, entrepreneurial American model
rather than the more group-oriented Japanese model?> Accord-
ingly, Taiwan’s “economic miracle” has been built upon the success
of many small and medium-size companies rather than by huge in-
dustrial/financial groups such as Japan’s keiretsu or South Korea’s
huge conglomerates. And there is really no “Taiwan, Inc.”
equivalent to the so-called “Japan, Inc.” we hear so much about
these days.

Government policy also has played an important role in Tai-
wan’s rapid economic growth: over the past forty years, R.O.C.
policies have actively encouraged economic development.

From the early use of government-owned industrial companies
to develop the basic industrial infrastructure, to the provision of
capital to various sectors of the economy through government
owned banks, the R.O.C. government has used various measures to
implement economic policy and to encourage economic growth
throughout the different stages of Taiwan’s economic development.

Notwithstanding the importance of such measures, clearly the
R.O.C. government’s most important role in fostering economic
growth was to create a stable investment climate in which business
people will have confidence. Only then will the people’s en-
trepreneurial energies, business talents, and willingness to work be
brought into the marketplace. This is achieved through political
and social stability® and a legal system which gives investors some
measure of confidence and certainty.

Once this fundamental requirement has been achieved, the
government may then institute policies to help direct and channel
those energies and talents into the sectors of the economy which

used interchangeably to refer to the area administered by the R.O.C. government, i.e.,
Taiwan.

2. It is commonly stated that one in every four Taiwanese owns a company.

3. This paper will not address the numerous political issues that could easily be
raised at the point in the discussion. How the necessary political stability was achieved
on Taiwan, and the pros and cons of the authoritarian system used to achieve it is a
separate topic. This paper will concentrate on the economic areas of the legal system.
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are targeted as the most productive and the most strategically im-
portant for economic development. This is the area in which Tai-
wan’s legal system has played an important and effective role
through a system of statutes and regulations that encourage savings
and investment, and which direct this investment into productive
sectors of the economy.*

This paper will examine certain important aspects of the
R.O.C. legal system and their roles in Taiwan’s remarkable eco-
nomic growth. It also will consider some of the challenges the sys-
tem now faces as Taiwan’s economy enters a new era.

CHAPTER I—TAIWAN’S ECONOMIC PERFORMANCE

Over the past forty years, Taiwan’s average annual rate of real
GNP growth was 8.9%, while the inflation rate was held to around
3%, and during the past twenty years unemployment has averaged
about 2%.°> In 1951, per capita income was US$ 145, but by 1990,
per capita income had reached US$ 8,000.°6 This performance has
moved the R.O.C. from a traditional, agriculturally based, less de-
veloped country (LDC) into the ranks of the newly industrialized
countries (NIC). According to the most recent statistics released by
the Executive Yuan (the Cabinet), Taiwan’s GNP grew by 7.2% in
1991 and is predicted to continue to grow at approximately 7% dur-
ing 1992. The same report also projected that Taiwan’s per capita
income will break US$10,000 in 1992.7 In addition, the R.O.C. gov-
ernment projects that by the turn of the century, per capita income

4. Considering the current state of the U.S. economy and our dwindling interna-
tional competitiveness, perhaps we could learn from the economic policies of the
R.O.C. and from how these policies have been implemented through the legal system.
To take one example, consider the tax incentives discussed later in this paper and com-
pare them to our tax code, which offers few if any incentives for capital investment or
research and development. Consider also which is more beneficial to the national econ-
omy as a whole: providing some certainty and incentives for productive economic activ-
ities or temporary tinkering with the tax code to pander to perceived political interest
groups.

5. Kuo, Shirley W.Y., Chairman, Council for Economic Planning and Develop-
ment, Speech Delivered at the 14th Joint Economic Conference of ROC-USA & USA-
ROC Economic Councils, November 15, 1990, Taipei. Reprinted in Reference Papers
on Economic Development and Prospect of the Republic of China, Compiled by Board
of Foreign Trade, Ministry of Economic Affairs, Republic of China, April 1991 (herein-
after cited as Reference Papers).

6. Sheu, K.S., Director General, Board of Foreign Trade, Ministry of Economic
Affairs, in Reference Papers, supra note 5.

7. Shih Chie Jih Pao (World Journal) (A Chinese language newspaper serving
North America), February 21, 1992, p. 5.
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will reach US$ 15,000, bringing Taiwan into the ranks of the fully
developed countries.®

In 1989, Taiwan was the 13th largest trading nation in the
world, with a total external trade volume of US$ 118.5 billion.® In
1990, Taiwan moved up to become the world’s 12th largest trader
and 17th richest nation.’® Taiwan’s foreign reserve deposits are the
worlcl’s largest, totaling US$ 83.215 billion at the end of February
1992.11

At the end of 1985, the exchange rate of the New Taiwan Dol-
lar (NTS$) to the U.S. dollar was NT$39/US$1. By 1989 the rate was
NT$26/US$1. The NT$ has appreciated against the US$ by more
than 52% in less than 4 years.'> During this period labor wage rates
also increased significantly. As a result of these increased labor
costs and the appreciation of the NT$, the traditional labor-inten-
sive, low-capital, low-technology industries that built the founda-
tion of Taiwan’s economic success were no longer competitive in
the international market. This necessitated a structural shift in the
economy away from the traditional labor-intensive manufacturing
industries, such as textiles and footwear, toward new, high-technol-
ogy, capital-intensive industries, such as advanced computer indus-
tries, bio-technology and aerospace. Traditional labor-intensive
manufacturing has been moved off-shore to places such as main-
land China, Thailand and Malaysia, and capital-intensive, high-
technology areas are targeted for rapid development.

During the past forty years, the R.O.C. government has insti-
tuted and practiced policies that encourage investment and stimu-
late the economy. For the most. part these policies have been
remarkable successful, as the statistics discussed above demon-
strate. However, many of these long-standing policies are now out-
dated and must be liberalized to adapt to Taiwan’s maturing,
modernized economy and to secure Taiwan’s place as a major
player in the global economy.

Taiwan’s financial services sectors have been controlled tightly
by government regulations for the past forty years. In many impor-
tant areas of the financial sector, government regulations have not

8. See supra note 6.
9. Ibid.
10. Soong, Dr. James C.Y., Secretary General, Kuomintang of China, in Reference
Papers, supra note 5.
11. Shih Chie Jih Pao (World Journal), April 16, 1992,
12. Wu, Rong-1, Professor of Economics, National Chung Hsing University, in Ref-
erence Papers, supra note 5.
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kept pace with Taiwan’s rapid development and new-found pros-
perity. Under its current policy of modernization, liberalization
and internationalization, the R.O.C. government is adapting the
legal system to fit Taiwan’s modern economy. In order to adjust the
legal system’s regulatory framework to accommodate Taiwan’s new
economic position, many statutes and regulations are being
amended and new laws are being promulgated. Changes are taking
place in many areas, including capital markets, banking services, in-
surance services, foreign exchange, and availability and diversity of
investment opportunities and services.

In addition to the changes now taking place in the regulatory
environment, the R.O.C. government also has announced an ambi-
tious Six Year (1991-1996) National Development Plan. The most
important policy goals of the Six Year Plan are “raising national
income, providing sufficient resource for continuous industrial
growth, promoting a balanced regional development, and upgrad-
ing the quality of life.”!®> The Plan includes 779 projects with a total
budget of over US§ 330 billion,** including several hundred public
investment projects, the total budget for which is about US$ 190
billion.*®

The current R.O.C. government policies of modernization, lib-
eralization and internationalization of the legal and regulatory sys-
tem, combined with the Six Year Plan’s efforts to improve the
quality of life in Taiwan, should put Taiwan on the fast track for a
bright and prosperous future.

I. HISTORICAL SURVEY OF TAIWAN’S ECONOMIC
DEVELOPMENT"®

1. Period of Economic Restoration and Rebuilding (1945-1952)

During the Japanese occupation of Taiwan (1895-1945), agri-
cultural production and some basic construction and industrial pro-

13. An Introduction to the Six Year National Development Plan For Taiwan Republic
of China (1991-1996), (Republic of China: Board of Foreign Trade, Ministry of Eco-
nomic Affairs) (hereinafter cited as Introduction to Plan).

14. The New York Times, October 27, 1991.

15. Introduction to Plan, supra, note 13.

16. This discussion of the period 1945 through 1983 is based primarily on Sun, Chen
and Lee, Kao-chau, “Economic Development of the Republic of China on Taiwan” in
Herbert H.P. Ma, ed., Trade and Investment in Taiwan, The Legal and Economic
Environment in the Republic of China, 2d ed., Taipei: Institute of American Culture,
Academia Sinica, 1985. See also Amsden, “Taiwan’s Economic History”, in Bates, ed.,
Toward a Political Economy of Development, University of California, 1988.
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duction facilities were developed, but these facilities were damaged
heavily by bombing during World War II. When the Kuomintang
government and large numbers of refugees from the Chinese main-
land moved to Taiwan in 1949, the large increase in population
combined with Taiwan’s war-ravaged conditions resulted in severe
shortages of basic necessities. This, in turn, resulted in high
inflation.

The New Taiwan Dollar (NT) was issued in June 1949 in an
effort to fight inflation and stabilize prices by restoring the public’s
confidence in the value of the currency. The government also insti-
tuted a contractionary monetary policy and strongly encouraged
savings. Government efforts were directed toward restoring the
damaged agricultural, industrial, transportation and communica-
tions infrastructure.

In order to stimulate agricultural production, a rent reduction
of 37.5% was carried out in 1949, and in 1951 public lands were
released to farmers. Government efforts were directed at restoring
the industries left by the Japanese and basic industries were
targeted for development, including electric power generation, fer-
tilizer production and textile manufacturing. In late 1950, the
United States began providing aid commodities to Taiwan. By
1952, agricultural and industrial production had recovered to the
peak levels reached under the Japanese occupation and inflation
was reduced significantly.

2. Period of Development of Import-Substitution Industries
(1953-1960)

In 1953, a “Land to the Tillers” program was instituted under
which land was expropriated from large landlords and given to the
tenant farmers who actually worked it. The landlords were com-
pensated with shares in government-owned companies, most of
which were in the basic industrial sectors targeted by the govern-
ment for fundamental economic development and infrastructure
construction.!” This successful land reform eliminated landlordism,
created an entire class of small landholders and became a model for
other developing countries to follow.

The government’s policy was stated as “cultivating industry
through agriculture, and developing agriculture through industry.”

17. This was actually the beginning of Taiwan’s securities market, although the Tai-
wan Stock Exchange (TSE) was not founded until 1962 and was mere or less dormant
thereafter until 1985.
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Assistance was provided to farmers to increase agricultural produc-
tion in order to increase the basic supply of food, and also to pro-
vide the raw materials for agricultural export products. These
exports were used to earn foreign exchange, which in turn was used
to finance imports of needed industrial equipment and materials.
Since foreign exchange resources were limited and Taiwan’s level of
technological development was low, the government targeted labor
intensive industries with low levels of technology and modest capi-
tal requirements for development. To help provide materials for
local building and construction, industries such as glass, cement,
plastics and lumber products were targeted for development. To
conserve foreign exchange, local products were substituted for im-
ported necessities such as textiles, paper, flour, edible oils, sewing
machines and bicycles.

Protectionist policies such as high import tariffs, foreign ex-
change controls and import restrictions were implemented to foster
the growth of domestic industries by protecting the domestic
market.

During this seven year period, these policies produced annual
agricultural growth rates as high as 4.5% and annual industrial
growth rates of as much as 11.7%. The annual growth rate of GNP
reached 7.6% and inflation was brought below 10%. These policies
laid the foundation for Taiwan’s economic development.

3. Period of Export Expansion (1961-1972)

By the late 1950s, Taiwan’s domestic market for the products
mentioned above had reached the saturation point. R.O.C. compa-
nies had not improved their efficiency or productivity much be-
cause protectionism shielded them from competition. The
government embarked on a new policy to expand the scale of pro-
duction in the labor-intensive industries and to encourage exports
of their products.

Between 1958 and 1962, the government instituted a series of
financial and economic reforms, including the devaluation of the
NT$ and relaxation of some import restrictions. Incentives such as
tax rebates on exports and export loans were provided to encourage
exports.

It was during this period that the most important and signifi-
cant legislation was passed to encourage investment and economic
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development. The Statute for Encouragement of Investment!® was
promulgated in 1960. This statute offered significant tax incentives
for investment, exports and savings. It also provided large amounts
of land for industrial development and simplified many administra-
tive procedures.

Throughout the early 1960s Taiwan promulgated statutes and
regulations to encourage economic development. In 1962 the Stat-
ute for Technical Cooperation'® was promulgated to attract more
advanced levels of technology from overseas. To encourage ex-
ports, bonded warehouse and bonded factory systems were estab-
lished and an Export Processing Zone was established at Kaohsiung
(a major port city in southern Taiwan). Taiwan soon became a ma-
jor exporter of products, such as, textiles, plastics, electrical and
electronic appliances, plywood and footwear.

4. Period of Industrial Upgrading and Improving Infrastructure
(1973-1983)

As export markets grew rapidly, Taiwan’s demand for raw
materials and intermediate products used in manufacture of these
export products, such as steel and petrochemicals, also grew rap-
idly. By the late 1960s, this demand was significant enough to sup-
port the expansion of the scale of these industries in Taiwan. The
benefits offered under the SEI provided incentives to stimulate the
investment necessary to develop these sectors. Also, as labor inten-
sive industries grew rapidly, so did the demand for labor. This re-
sulted in some labor shortages and an increase in labor wage rates.
As workers’ incomes grew, the savings rate increased dramatically,
from 12.8% in 1961 to 28.8% in 1971.2° This high rate of savings
created the supply of capital which could be channeled into these
productive investment. Thus, a domestic supply of investment capi-
tal became available.

18. Chiang Li T'ou Tse T'iao Li (Statute for Encouragement of Investment),
promulgated September 10, 1960, last amended 1987, expired 1990 (hereinafter cited as
SEI). The SEI was in effect for thirty years and was amended several times during its
life. It provided the framework and incentives for the investment that built Taiwan’s
economy. As of January 1990, the SEI was replaced by the Statute for Upgrading In-
dustries (SUI), which offers a new regime of investment incentives geared to Taiwan’s
modern economic situation and current development need. Both of these statutes will
be discussed further elsewhere in this paper.

19. Chi Shu Ho Tsuo T’iao Li (Statute for Technical Cooperation), promulgated
August 9, 1962, last amended May 29, 1962.

20. By 1989, the savings rate had exceeded 30%.
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These expansions further stressed Taiwan’s supporting infra-
structure in areas such as electric power supply and transportation,
necessitating expansion of these sectors as well. In 1973, the R.O.C.
government began the Ten Major Construction Projects which in-
cluded development of railroads, highways, harbors, nuclear power
plants, an airport, the petrochemical industry, a large shipyard and
a steel mill. This was the beginning of Taiwan’s petrochemical and
heavy industries. The increased role of heavy industries and petro-
chemicals reflected a structural shift in Taiwan’s industrial sector.
This shift, together with the significant rise in living standards,
made Taiwan even more dependent on imported energy supplies.
As a result, Taiwan was hit very hard by the oil shocks of the 1970s
and economic growth slowed significantly.

In response to these economic setbacks, the government made
some policy adjustments. High value-added, less energy-intensive
industries were now to be targeted for development, including ma-
chinery, information, electronics and transportation equipment. In
1976, interest rate controls were relaxed gradually and a money
market was established to help reinvigorate the economy. In 1979,
some financial regulations were liberalized and the foreign ex-
change system was changed from a fixed rate to a floating rate.

The Ten Major Construction Projects were completed between
1977 and 1979. The government followed them with Twelve Con-
struction Projects, which included development of transportation,
communications, electrical power, agricultural projects and indus-
trial development projects. Also included were infrastructure de-
velopment projects, particularly in rural areas, so as to further
modernize the country and raise the standard of living.

5. 1983-Present

During the 1980s, Taiwan enjoyed both enormous prosperity
and considerable political liberalization and maturation. After hav-
ing worked diligently for forty years to build their country’s econ-
omy and their own prosperity, the people of Taiwan began to enjoy
the fruits of their labor during this period.

Reacting to trade pressure from the United States, Taiwan be-
gan to lower tariffs and other import restrictions significantly.
Before long the local market was flooded with imported consumer
items. The high savings rate mentioned above provided ready cash
for purchases of trendy luxury goods and conspicuous consumption,
both quite new to Taiwan.
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This excess liquidity also flowed into the Taiwan Stock Ex-
change (TSE), which took on a casino-like atmosphere as everyone
from sophisticated business people to taxi drivers and domestic ser-
vants was caught up in the frenzy of an overheated market. This
rampant speculation drove the market higher and higher?!

The TSE was (and still is) undersized and overcapitalized. At
the end of September 1989, the market value of TSE listed shares
was approximately US$ 241.3 billion and the registered capital of
the listed companies was about US$ 16 billion, but there were only
167 listed companies.*?

Finally, the bubble burst in early 1990. The TSE hit an all-time
high of 12,495.37 on February 10, 1990, and then crashed, declining
to as low as 2,560.47 on October 1, 1990. By April 5, 1991, the TSE
had recovered to 5,344.84. On January 30, 1992, the TSE stood at
5,391.63 and on May 24, 1993 it closed at 4,258.92.

In addition to speculation on the TSE, an “underground” mar-
ket developed in the 1980s in an attempt to provide other invest-
ment vehicles not legitimately available in Taiwan. This is not
really surprising because, as a result of the still highly-regulated en-
vironment of the financial sector, the Taiwanese had more money
than investment alternatives. Underground investment companies
(UICs) offered everything from illegal margin lending to gray-mar-
ket, mutual fund-type arrangements for investment in overseas
markets, to outright pyramid schemes and even an underground fu-
tures market. Meanwhile, similar speculation in the real estate sec-
tor put tremendous inflationary pressure on commercial and
residential rents.

Eventually, the government acted in a two-stage crack-down
on UICs. In 1989, the first stage began when the government re-
vised the banking law to prohibit UICs from taking any additional
funds from the public.? With their supply of capital cut off, the
UICs eventually collapsed. Then, in 1990, the second stage began

21. In 1989, in an attempt to cool the market a bit and reduce speculation, Finance
Minister Shirley Kuo introduced a tax on stock transactions. However, the public reac-
tion against the tax was so strong that the tax was reduced to nominal levels.

22. “Memorandum of Foreign Trade Regime of the Customs Territory of Taiwan,
Penghu, Kinmen, and Matsu”, in Reference Papers, supra note 5.

23. Article 29 of The R.O.C. Banking Law prohibits “deposit taking” activities by
“non-bank” institutions “unless otherwise provided for by law”. Subsection 1 of Article
29 defines “deposit taking” to prohibit exactly the type of activities the UICs were
engaging in.
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with criminal proceedings against the leaders of some of the most
well-known UICs.

As the bubble of the 1980s burst, Taiwan positioned itself to
face the 1990s. A major goal for the nineties is the internationaliza-
tion of the TSE. In order to accomplish this goal, further liberaliza-
tion will be required in areas such as foreign exchange restrictions
and the opening of the local market to foreign financial institutions
including banks, insurance companies and brokerage firms.

Until 1991, the TSE was not open to direct foreign investment.
Foreigners could invest in the TSE only indirectly through funds
such as the Taiwan Fund and the R.O.C. Fund, both of which are
traded on the New York Stock Exchange. As of 1991, foreign insti-
tutional investors are permitted direct access to the TSE in the
hope that they will bring more sophistication and maturity to the
market. Finance Minister Wang Chien-hsien was quoted as “assert-
ing his belief that foreign fund managers would bring a new ration-
ality to Taiwan’s often irrational market.”?*

From January 16, 1991 through November 4, 1991, 16 foreign
fund managers have received approval to invest about US$750 mil-
lion in the TSE, which is about one third of the US$2.5 billion in
foreign investment authorized by the government. However, the
flow of foreign funds into the TSE has been slower than anticipated
and slightly less than half the funds have been remitted.?> The ma-
jor issue slowing the inflow of foreign funds appears to be restric-
tions on capital flows, i.e., foreign exchange regulations governing
the remittance of capital into Taiwan and the repatriation of profits
out of Taiwan.?®

As the TSE is internationalized and the associated liberaliza-
tion of the financial services sector progresses, Taiwan should be
well-positioned to become a major capital center for Asia, perhaps
even challenging Hong Kong by 1997.

24. Jeremy Mark, The Wall Street Journal, November 4, 1991.
25. Ibid.

26. Several articles in the business pages of the local Chinese press (Shih Chie Jih
Pao) (World Journal) have made reference to new amendments to the foreign exchange
regulations, which are under consideration by the Ministry of Economic Affairs. These
amendments are intended to simplify the remittance of capital into Taiwan and the
repatriation of profits out of Taiwan. However, the author has not yet been able to
obtain any official announcement.
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CHAPTER II—THE STATUTE FOR INVESTMENT BY
FOREIGN NATIONALS

The Statute for Investment by Foreign Nationals (SIFN)?” was
first promulgated on July 14, 1954, and has been amended several
times, most recently on May 26, 1989. The Statute sets out the
types of investments foreign nationals may engage in, specifies the
forms that the investments may take, and entitles foreign investors
to several important exemptions and benefits under this and other
relevant laws. ’

In order to qualify for the benefits provided under this Statute,
the foreign investor must apply to the Investment Commission (IC)
of the Ministry of Economic Affairs for Foreign Investment Ap-
proval (FIA).2® The IC consists of members from several govern-
ment agencies® and its purpose is to provide “one stop shopping”
for the foreign investor. That is to say that, rather than applying
separately for approval from each of the various ministries and
agencies which may have jurisdiction over some aspect of a pro-
posed investment, the investor may file a single application with the
IC to get all the necessary approvals. This greatly simplifies the
application process, but the application still requires quite a lot of

27. Wai Kuo Jen T’ou Tse T’iao Li (Statute for Investment by Foreign Nationals),
promulgated July 14, 1954, last amended May 26, 1989 (Republic of China)(hereinafter
cited as SIFN). There is also a similar statute which governs investment by overseas
Chinese; Hua Ch’iao Hui Kuo T’ou Tse T’iao Li (Statute for Investment by Overseas
Chinese), promulgated November 19, 1955, last amended 1989, (Republic of
China)(hereinafter cited as SIOC). Its provisions are virtually identical to those of the
SIFN. Although this discussion refers to the SIFN, it is also applicable to the SIOC.

28. SIFN, supra note 27, Arts. 7 and 8.
29. The members are the:

(1) Vice Minister of Economic Affairs, (2) Vice Minister of Finance, (3) Vice
Minister of Foreign Affairs, (4) Vice Minister of Communications, (5) Vice
Minister of the Interior, (6) Assistant Director of the Council for Economic
Development, (7) Vice Chairman of the Council on Overseas Chinese Affairs,
(8) Vice Chairman of the Central Bank of China, (9) Assistant Director of the
Executive Yuan National Health Administration, (10) Assistant Director of
the Taiwan Provincial Government Development Office, (11) Assistant Direc-
tor of the Taipei City Government Development Office, and (12) Assistant
Director of the Kaohsiung City Government Development Office.

See Kuo, Feng You, Ch’iao Wai T'ou Tse Shen Ch’ing Shih Wu, (Overseas Chinese and
Foreign Investment Application Practice), Vol. 1, Taipei: Wen Hsin Publishers, 1985,
pp. 17-18.
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paperwork, all of which must be in Chinese.*® Therefore, local legal
representation is usually necessary for the application process.

Once the application is filed with the IC it normally takes
about two months to process. The IC’s approval policy is now quite
liberal®* and the IC recently has begun to approve a new form of
foreign investment company, the FIA holding company. The FIA
holding company offers a flexible investment vehicle that allows
foreign investors to diversify their investments in Taiwan by estab-
lishing a holding company that can then make different types of
investments in various sectors of the economy.>?

The only areas which are off limits to foreign investment33 are
enterprises which;

a) endanger public safety and security,

b) violate public morality,

c) generate unacceptably high levels of pollution, and

d) those enterprises which are operated by govern-
ment monopolies®® or in which investment is
otherwise regulated by law.

For example, foreign investment in public utilities, financial
and insurance institutions, news media and publications, and certain
other industries is restricted and requires approval from the rele-
vant authorities.®® For details regarding industries in which foreign
investment is restricted, one should examine the Negative List for
Investment by Overseas Chinese and Foreign Nationals.>®* On the
other hand, there are some areas in which foreign investment is par-
ticularly encouraged. These include:

30. For a good description of the paperwork required for the IC application includ-
ing some sample forms (all in Chinese) see ibid., Vol. 1, Chapter 5, Section 1, pp. 164-
195.

31. Doing Business With Taiwan R.O.C., 14th ed., China External Trade Develop-
.ment Council (CETRA), June 1991, p. 31.

32. Lawrence S. Liu, “Financial Developments and Foreign Investment Strategies
in Taiwan — A Legal and Policy Perspective,” The International Lawyer, Vol. 25
(Spring 1991), p. 69.

33. SIFN, supra note 27, Art. 5.

34. For example, tobacco products and alcoholic beverages are controlled by a gov-
ernment monopoly,

35. Doing Business With Taiwan R.O.C., supra note 31, p. 31.

36. Ch’iao Wai T’ou Tse Fu Mien Piao Li-Chin Chih Chi Hsien Chih Ch’iao Wai Jen
T’ou Tse Ye Pie Hsiang Mu (Negative List for Investment by Overseas Chinese and
Foreign Nationals) Industrial Development and Investment Center (IDIC), Taipei, Au-
gust 1991.
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1) Machinery Manufacturing
a) high precision machine tools
b) automotive parts and components
c) steel molds
d) precision forging
e) industrial robots
f) automatic manufacturing equipment
2) Electronics and Information Industry
a) computer hardware and software
b) telecommunications equipment
3) Chemicals
a) pharmaceutical manufacturing chemicals
b) catalysts
c) stabilizers
d) surfactant
e) other chemicals for industrial uses
4) Technical Services
a) technical knowledge or patent-right licensing
b) technical assistance in plant construction
c) design and engineering work
5) Other High-tech, Capital-intensive Investments
a) high value-added production
b) energy efficiency and conservation

c) enhanced competitiveness and marketability of
products.*’

In addition to the benefits of FIA status accorded by the SIFN,
foreign investors in these fields of investment should also qualify
for other incentives provided for by other applicable laws. (Some
of these laws will be discussed elsewhere in this paper.)

Once FIA status is granted by the IC, the SIFN entitles the
foreign investor to the following benefits:

* Repatriation in foreign exchange of net profits, or
interest accrued from the investment.?®

» After one year of operation, repatriation in foreign
exchange of the entire amount of the invested
principal.*®

37. Doing Business With Taiwan R.O.C., supra note 31, p.31.
38. SIFN, supra note 27, Art. 13.
39. Ibid.
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¢ Provided that the foreign investor owns at least
45% of the enterprise, the enterprise is exempt
from the requirement that its stock be offered to
the public or its employees.*°

¢ The income tax withholding rate on dividends re-
ceived by foreign investors is reduced to 20%.%

¢ Exemption from provisions of the Company Law
regarding nationality of shareholders, directors and
supervisors, as well as from the requirements con-
cerning minimum amounts of investment by R.O.C.
nationals and employees’ subscription rights to new
shares.*?

e Exemptions from other laws governing specific
fields of investment.*?

¢ Guarantee of treatment equal to that accorded to
enterprises owned by R.O.C. nationals, i.e., na-
tional treatment.**

* Provided that the enterprise is at least 45% foreign-
owned, it is fully protected against government ex-
propriation for twenty years from the start of the
business.*

¢ If the enterprise is less than 45% foreign-owned,
the investor “shall be reasonably compensated if
the government acquires or expropriates the in-
vested enterprise because of national defense
needs. The compensation. . . shall be permitted for
outward remittance.”*¢(emphasis added).

Compare these provisions to their nearest equivalents in the
People’s Republic of China. The P.R.C. law provides, “Except

40. Id., Art. 18. The R.O.C. Company Law Art. 156-4 equires that shares be of-
fered to the public; Art. 267 of the Company Law requires that shares be set aside for
the employees of the enterprise.

41. See discussion of SEI, Art. 16-1 and SUI, Art. 11 infra note 52.

42. SIFN, supra note 27, Art. 18. See also, the Company Law Art. 98-1 (domicile
and nationality), Art. 108-2 (domicile and nationality), Art. 128-1 (domicile), Art. 208-5
(domicile and nationality), and Art. 216-1 (domicile).

43. SIFN, supra note 27, Art. 19. Exemptions are provided from the Mining Law,
Land Law, Maritime Law and Civil Aviation Law if the foreign investor is approved to
invest in these fields.

44. SIFN, supra note 27, Art. 20.

45. Id., Art 16.

46. Id., Art. 15.
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under special circumstances, the state shall not nationalize or ex-
propriate wholly owned foreign enterprises. Should it prove neces-
sary to do so in the public interest, legal procedures will be followed
and reasonable compensation will be made.”*’

Under the R.O.C. law, an enterprise that is 45% or more for-
eign-owned may not be expropriated at all during its first 20 years
of operation. An enterprise with less than 45% foreign ownership
may be expropriated only for “national defense needs.” Under the
P.R.C. law the enterprise must be 100% foreign-owned before it
qualifies for any protection at all, and even then it may still be ex-
propriated in the “public interest” under “special circumstances”,
neither of which is defined in the law.

The R.O.C. law guarantees that foreign exchange remittance of
compensation for expropriation will be provided. The P.R.C. law
promises only “reasonable” compensation, and gives no definition
or standard of reasonableness. Furthermore, the P.R.C. law makes
no mention of foreign exchange and presumable, the foreign inves-
tor might be compensated in non-convertible (i.e., worthless)
currency. '

The above discussion should make quite clear that for nearly
40 years, the SIFN has provided strong, fundamental protection to
the foreign investor in Taiwan and has helped to make Taiwan a
safe and stable ‘place for foreign investment. As the R.O.C. gradu-
ally removes its controls on foreign exchange,*® the foreign ex-
change benefits of FIA status eventually will become less important
for the foreign investor.*® However, even assuming that to be so, it
is likely that foreign investors will continue to apply for FIA status
because of the confidence they have in the protection it offers them
and because FIA status entitles them to benefits under other laws,

47. Zhong Hua Ren Min Gong He Guo Wai Zi Qi Ye Fa (Chung Hua Jen Min Kung
He Kuo Wai Tse Ch’i Yeh Fa) (P.R.C. Law on Enterprises Operated Exclusively With
Foreign Capital), § 5, P.R.C. Law, no. 860412, adopted April 12, 1986 (emphasis ad-
ded.) See also Guo Wu Yuan Guan Yu Gu Li Tai Wan Tong Bao Tou Zi De Gui Ding,
(Kuo Wu Yuan Kuan Yu Ku Li Tai Wan T'ung Pao T’ou Tse Te Kui Ting) (Rules of the
State Council on Encouraging Investment by Taiwan Compatriots), P.R.C. Rule,
no.880703 adopted July 3, 1988. Article 8 provides; “The state shall not nationalize the
investment and assets of Taiwan investors.” However, Article 9 provides; “Where the
state is to nationalize any Taiwan compatriots investment enterprise pursuant to the
needs of public welfare, the state shall grant relevant compensation in accordance with
legal procedures.” What is given with one hand is taken away with the other.

48. As mentioned supra at note 26, foreign exchange regulations are currently being
amended.

49. Liu, supra note 32.
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such as the investment incentives offered by the SUI, discussed
below.

CHAPTER III-THE STATUTE FOR ENCOURAGEMENT
OF INVESTMENT (SEI)*°

For the past thirty years, the Statute for Encouragement of In-
vestment (SEI) has provided the fundamental statutory basis for
investment credits, tax incentives, acquisition of land for industrial
use, and coordination between private enterprises and publicly op-
erated enterprises. As mentioned above,’! the SEI recently expired
and was replaced by a new statute, the Statute for Upgrading Indus-
tries (SUI),>? which offers a modified program of investment incen-
tives better geared to Taiwan’s modern economic situation and
development needs. Although the SEI now has been superseded
by the SUI, it was the SEI which helped to build Taiwan’s economy.
The SUI may be seen as an updated, “higher-tech” version of the
SEI, intended to take Taiwan’s now developed economy into the
future. In order to understand the SUI and the policies behind it, it
is necessary to understand the SEI and its policies. Therefore, the
SEI should be considered first.

The SEI consists of five chapters; General Provisions; Tax Ben-
efits; the Acquisition of Land for Industrial Use; the Coordination
of Public-Operated Enterprises with Private Enterprises; and Sup-
plemental Provisions. A complete and detailed examination of all
the provisions of these five chapters would be quite lengthy. Be-
cause the purpose of this paper is to examine the role of the legal
system in the development of Taiwan’s economy and the opportuni-
ties for foreign investors in Taiwan, this discussion of the SEI will
concentrate on Chapter II, Section 1, which contains the tax bene-
fits for encouragement of investment. These provisions are the
most relevant to foreign investors, and also the most important for
stimulating economic growth and development. The other sections
of the SEI will be discussed only briefly and in less detail.
Although the SEI has expired, it will be discussed in the present
tense for purposes of clarity.

50. SEI, supra note 18.
51. See note 18 supra.

52. Tzu Chin Ch’an Yeh Sheng Chi T’iao Li (The Statute for Upgrading Industries),
promulgated December 28, 1990 (Republic of China) (hereinafter cited as SUI).
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I. SEI CHAPTER I: GENERAL PROVISIONS
The Purpose and Flexible Application of the SEI

The SEI was first promulgated on September 10, 1960, “for the
purpose of encouraging investment and accelerating economic de-
velopment.”>* The basic policy of the SEI is quite simple; it is the
belief that entrepreneurial activity will be stimulated and capital
will flow to the targeted sectors of the economy if incentives such as
tax benefits are offered to encourage productive investments.

The SEI always has been flexible. It was amended fifteen
times durmg its thirty year history in order to adapt its provisions to
the changlng needs of Taiwan’s rapid economic development. Its
provisions are flexible to allow it to apply to “all matters concerning
the encouragement of investment.” Additionally “any such matters
not provided for in this Statute shall be governed by . . . other rele-
vant laws, provided that . . . the most favorable provisions shall ap-
ply.”>* Thus, the SEI itself provides that in the case where some
other applicable law offers more favorable treatment, the more
favorable provisions will apply. '

Some types of enterprises are governed by specific laws, the
provisions of which may offer additional benefits and/or may im-
pose additional requirements in order to qualify for benefits under
the SEL.> In such a case it is important to determine how the SEI
“dovetails” with other interrelated relevant laws governing the spe-
cific type of enterprlse When an enterprise complies with the rele-
vant laws governing that specific type of enterprise, it is entitled to
the benefits of those laws, and also to any additional benefits avail-
able under the SEIL>® This gives the investor a greater range of
potential incentives.

Requirements to Qualify for Benefits Under the SEI

The most fundamental and important requirement in order to
qualify for benefits under the SEI is that the enterprise must be
organized under the R.O.C. Company Law as a “company limited

53. SEI, supra note 18, Art. 1.

54. Id., Art. 2.

55. For example, a special regulation governs venture capital enterprises. In order
for a venture capital enterprise to qualify for benefits under the SEI it must first comply
with the requirements of the Regulations Governing Venture Capital Enterprises.

56. For example, see SEI, supra note 18, Art. 15 which provides an additional tax
incentive for certain specific types of enterprises including venture capital enterprises
and capital or technology intensive enterprises.
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by shares”.>’ The company limited by shares is the R.O.C.’s nearest
equivalent to the corporation under U.S. law and is the preferred
form of business organization most encouraged by the R.O.C.
government.>®

If the enterprise is a foreign company, there are two further
requirements.” It must be organized under foreign law in a corpo-
rate form equivalent to the company limited by shares (i.e., as a
corporation), and must have FIA status according to the SIFN, as
discussed above.

The last requirement is that the company, foreign or domestic,
must be a “productive enterprise”.%° As defined by Article 3 of the
SEI, a “productive enterprise” produces goods and/or services in
one of the following areas: (1) Manufacturing, (2) Handicraft, (3)
Mining, (4) Agriculture, (5) Forestry, (6) Fishery, (7) Animal Hus-
bandry, (8) Transportation, (9) Warehousing, (10) Public Utility,
(11) Public Facility Construction and Development, (12) Public
Housing Construction, (13) Technical Services, 914) Hotels, and
(15) Heavy Machinery Construction.®!

This list of “productive enterprises” makes quite clear the eco-
nomic policies behind this requirement, i.e., that the R.O.C. govern-
ment considers these sectors important for national economic
growth and therefore has targeted them for rapid development.

As these fifteen categories are quite broad, the SEI further
provides that the “respective categories and criteria of encourage-
ment for the different operations specified . . . shall be prescribed
and promulgated by the Executive Yuan” (the Cabinet).5? Specific
regulations which further define and clarify the scope of the fields
of the various “productive enterprises” are issued and periodically
reviewed and updated by the Executive Yuan.®® In issuing regula-

57. SEI supra note 18, Art. 3.

58. The R.0.C. Company Law provides for several forms of business associations
which may be compared to the business associations recognized under U.S. laws. For
details regarding the company limited by shares, see The R.0.C. Company Law, espe-
cially Chapter Five.

59. SEI, supra note 18, Art. 3.

60. Ibid.

61. Ibid.

62. Ibid.

63. See Sheng Ch’an Shik Yeh Chiang Li Lei Mu Chi Piao Chiin (Categories and
Criteria of Encouragement for Productive Enterprises), last amended 1986, expired
May 3, 1991. (Executive Yuan, Republic of China).
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tions, guidelines and procedures,® the Executive Yuan consults
with the specific ministries and/or agencies which have jurisdiction
over the specific types of enterprise(s). This allows regulations to
be updated and tailored to fit the changing needs of the various
sectors of the economy, thus adding even greater flexibility to the
apphcatlon of the SEIL

It is interesting to note that the new statute which has now re-
placed the SEI, the SUI, does not use the “productive enterprises”
language. Rather than providing incentives based primarily on
manufacturing production criteria, the SUI offers incentives to a
wider range of enterprises based on activities such as the purchase
of machinery and equipment, research and development expendi-
tures, marketing efforts to develop brand name recognition and
personnel training. The SUI will be discussed further below and is
mentioned here only for the sake of comparison.

II. SEI CHAPTER II: TAX BENEFITS

The various tax benefits provided under Chapter II are really
the most important provisions of the SEI, partlcularly for the for-
elgn investor, as tax benefits provide strong incentives for produc-
tive investments. The requlrements to qualify for the tax benefits
direct such investments into the sectors of the economy that are
targeted by government policy for development.

1. Section 1: Tax Benefits for Encouragement of Investment
Newly Established Enterprises

A newly established enterprise which meets the criteria dis-
cussed above may choose either a five year exemption from the
profit seeking enterprise income tax,% or accelerated depreciation
of its fixed assets.%¢

If the enterprise chooses the five year tax exemption the tax
holiday begins on the date when the enterprise begins to market its

64. For example, the “Important Productive Enterprises”, “Strategic Enterprises”
and “Technology/Capital Intensive Enterprises” are specified by the Executive Yuan.
For a partial list of some of these regulations, see Appendix 1.

65. This tax is part of Suo Teh Shui Fa (The Income Tax Law)(1943), last amended
1989 (Republic of China). Under this law the income tax is divided into the Ying Li
Suo Teh Shui (Profit Seeking Enterprise Income Tax), which is the “corporate” income
tax, and the Tsung He Suo Teh Shui (Consolidated Income Tax), which is the “individ-
ual” income tax.

66. SEI, supra note 18, Art 6 g 1.
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products or render services, and the enterprise must depreciate its
fixed assets according to the provisions of the income tax law.5”

If the enterprise chooses the accelerated depreciation option,%®
the service lives of machinery and equipment provided under the
income tax law may be accelerated by one half.?® Similarly, the ser-
vice lives of buildings, constructions, facilities and communication
and transportation facilities provided under the income tax law may
be accelerated by one third.”

Expansion/Capital Increase by Existing Enterprise

When an enterprise that meets the criteria for encouragement
“effects an expansion of equipment through increase of capital for
production or rendition of services,””! it also has a choice of either
a tax holiday or accelerated depreciation.

In this case, eligibility for the four year (one year less than
under the above section) tax exemption is limited to an “increase of
capital for additional establishment of independent production or
service units, or for expansion of major production or service
units,””? provided that the expansion has been “approved by the
authority in charge of the enterprise,””? and the exemption applies
only to “the increased income derived as a result of such expan-
sion”.” The tax exemption begins on the date that the newly added
equipment begins to operate or render services and the equipment
must be depreciated according to the service life provided under
the income tax law.

The accelerated depreciation option is the same as that ac-
corded to newly established enterprises under the preceding
section.””

67. Id., Art 6 1 1-1.
68. Id, Art. 6 | 1-2.
69. Id., Art. 6 { 1-2-1.
70. Id., Art. 6 1 1-2-2.
71. 1d., Art. 6 4 2,

72. 1d., Art. 6 § 2-1.
73. Id., Art. 6 1 3.
74. 1d., Art. 6 1 2-1.
75. Id., Art. 6 1 2-2.



24 CONTEMPORARY ASIAN STUDIES SERIES

Deferral of Tax Exemption Period

An additional incentive is available for capital-intensive or
technology-intensive enterprises’® which select one of the above tax
exemptions. The beginning of the tax exemption period may be
deferred for up to four years from the date on which the enterprise
begins to market products or render services.”’

Capital or technology intensive enterprises often have high
start-up costs and relatively long-term development plans. It may
take some time before such an enterprise becomes profitable.
Since an income tax exemption would not be very useful to a firm
which was not generating a profit, the ability to defer the beginning
of the tax holiday until the firm becomes profitable could be an
important benefit.

Incentives for Venture Capital and Overseas Investment

The tax holiday provided under Article 6 and the deferment
provided under Article 7 are also available to a venture capital in-
vestment enterprise’® or other profit-seeking enterprise which is or-
ganized as a company limited by shares and which invests in foreign
countries in any of the following activities:”

1) The exploration, development or processing of
natural resources and shipment of the products
thereof back to the R.O.C;

2) The production or processing of agricultural or in-
dustrial raw materials specifically identified by the
government for sale in foreign or domestic
markets;

3) Transfer back to the R.O.C. of technologies identi-
fied by the R.O.C. government; and

4) Investment in other enterprises specifically identi-
fied by the R.O.C. government and sale of the
products thereof in foreign or domestic markets.

76. The scope of enterprises which qualify as capital-intensive or technology-inten-
sive is established by the Categories and Criteria of Encouragement for Productive En-
terprises. See also note 63 supra, other related regulations and Appendix 1.

77. SEI, supra note 18, Art. 7.

78. To qualify as a “venture capital investment enterprise” the enterprise must be
established according to the Regulations Governing Venture Capital Enterprises. See
note 55 supra.

79. SEI, supra note 18, Art. 8 | 1.
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The applicable scope and measures relating to the assistance
and administration of these enterprises shall be promuigated by the
Executive Yuan.®

Investment in Construction of the Taipei World Trade Center

The tax holiday provided under Article 6 and the deferment
provided under Article 7 also were made available to companies
that invested in the construction of the World Trade Center com-
plex in Taipei pursuant to the government plan for the development
of the center.®!

Transferability of Incentives

If, during the period in which an enterprise is entitled to the
tax exemption discussed above, the enterprise sells its business, or
sells all of its equipment which is entitled to the tax exemption, to
another enterprise which qualifies for incentives under the Catego-
ries and Criteria of Encouragement,® the acquirer is entitled to
continue to enjoy the unexpired portion of the original incentive.??

Investment Tax Credit

Within the scope of Executive Yuan policy, a productive enter-
prise may be permitted an investment tax credit of five to twenty-
five percent of the amount invested in production equipment. This
credit may be taken against the Profit Seeking Enterprise Income
Tax® due for the current year. Where the amount of the available
credit exceeds the amount of tax due in the current year, the bal-
ance of the credit may be carried forward for up to five years.
However, except for the last year, the credits applied in each of the
carrysgorward years may not exceed fifty percent of the tax due that
year.

Accelerated Depreciation for Renovation of Production
Equipment

Pursuant to special approval by the concerned authorities, a
productive enterprise which renovates its machinery or equipment

80. Id., Art. 8 9 2.

81. Id., Art 8-1.

82. See note 63 supra.

83. SEI, supra note 18, Art. 9.
84. See note 65 supra.

85. SEI, supra note 18, Art, 10,
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to increase capacity may accelerate the service life of the machinery
or equipment provided under the tax laws by one half.36

Tax Incentive for Shareholders in Productive Enterprises

Where an enterprise issues new shares to its shareholders rep-
resenting the re-investment of undistributed earnings for any of the
reasons below, the value of the newly issued shares will not be in-
cluded in the shareholder’s®’ taxable income for the current year.®8

1) “To add or renovate machinery and equipment or
transportation facilities for use for production of
goods, rendition of services, research and develop-
ment, quality inspection, prevention of pollution,
conservation of energy, elevation of the standard
of industrial safety and hygiene . ., .”®

2) To repay a loan or account payable incurred for
any of the reasons stated in subparagraph (1)
above.

3) Other re-investment according to the criteria pre-
scribed under Article 20 of this law.

The above provisions also apply to employees who receive
shares of thelr employer by re-investing their bonuses in a capital
increase.”

Venture capital enterprises which increase their capital by re-
investing their undistributed earnings may also take advantage of
these provisions.”? Branch offices of foreign firms which re-invest
R.O.C. earnings as R.O.C. working capital also may use these pro-
visions to exclude the re-invested amount from their R.O.C. source
income.*?

86. Id., Art. 12.

87. In the case of an individual shareholder this exemption applies to the Individual
Income Tax. In the case of a corporate shareholder it applies to the Profit Seeking
Enterprise Income Tax. Thus, this is both a corporate and an individual incentive.

88. SEI, supra note 18, Art. 13.

89. Id, Art. 13 ] 1-1.

90. SEI, supra note 18, Art. 13 § 2. This provision illustrates one way in which all
productive members of society benefit from these incentives. This provision benefits
shareholders and workers alike, each of whom receive similar treatment for similar ac-
tivity, namely productive, long term investments. Compare this provision to some of
the political rhetoric that comes out of Washington, D.C. with reference to “fairness”
and tax measures proposed to “stimulate the economy.”

91. SEI, supra note 18, Art. 13 1 3.

92. Id., Art. 13 9 4.
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However, if the shares subsequently are transferred, they will
be valued at their full market value at the time of the transfer and
the income received will be deemed income of the year of the trans-
fer. This provision discourages abuse of these shares for “short-
swing profits” or undue speculation.

Limitation for New Equipment

In order to qualify for the incentives under Articles 5, 12 and
13 discussed above, the machinery and/or equipment purchased
must be entirely new. A limited exception is made if the equipment
is purchased from domestic sources and the portion of used equip-
ment does not exceed five percent of the total value of the equip-
ment, or if the equipment is purchased from abroad due to “actual
need” and with the approval of the authority in charge.®

Reduction of Profit Seeking Enterprise Income Tax Rates

The maximum profit seeking enterprise income tax rate for
productive enterprises which qualify for encouragement is reduced
to twenty-five percent. For particularly encouraged enterprises®
the maximum rate is further reduced to twenty percent.

Reduction of Withholding Rate for Non-Residents

Passive R.O.C. source income®® distributed by a non-FIA en-
terprise to a non-resident of the R.O.C. is subject to a thirty-five
percent withholding rate.”” For enterprises with FIA status the
withholding rate is reduced to twenty percent.”® In cases where the
amount withheld exceeds the amount of tax due, the taxpayer may
file an income tax return according to the Income Tax Law to apply
for a refund.*®

93. Id.,, Art. 14.

94. These include venture capital enterprises, big trading companies, basic metals
production industries, heavy machinery industries, petrochemical industries, enterprises
which are capital and/or technology intensive, industries which are necessary for eco-
nomic development and development of national defense and other important technol-
ogy based enterprises designated by the government. The scope of these enterprises is
prescribed by regulations issued by the Executive Yuan.

95. SEI, supra note 18, Art. 15.

96. Corporate dividends or partnership profits earned in the R.O.C. and distributed
to non-residents of the R.O.C.

97. SEI, supra note 18, Art 16 § 1-2.

98. Id., Art. 16 1 1-1.

99. Id., Art. 16 1 2.
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These provisions apply to both individual and corporate inves-
tors. They also apply to a non-R.O.C. resident who is a director a
supervisor or a managerial officer of an enterprise with FIA status
who resides in the R.O.C. for more than 183 days'® in a tax year
for the purpose of managing the enterprise.'®

Foreign Investor’s Salary Not Treated as Taiwan Source
Income :

Remuneration paid outside of Taiwan to foreign nationals who
reside in Taiwan for less than 183 days in a tax year for the purposes
of establishing operations of an enterprise with FIA status is specifi-
cally deemed non-R.O.C. source income.'® This income is thus
protected from R.O.C. tax liability.

Exemption for Venture Capital Enterprises

Earnings of venture capital enterprises which are derived form
transactions on the securities exchange and distributed to the ven-
ture capital enterprises’ investors are exempt from income tax dur-
ing periods when the securities exchange income tax is
suspended.1%®

Exemption from Company Law Limitations on Investment

Normally, the amount of a profit seeking enterprise’s invest-
ment(s) in other companies is limited to a maximum equal to the
amount of forty percent of the investing enterprise’s paid-in capi-
tal.’® Providing that proper authorization is obtained from the
shareholders, this limitation is waived for venture capital enter-
prises and other technology based enterprises designated by the
government.1%

100. Under R.O.C. tax laws, a person who spends more than 183 days in a tax year in
the R.O.C. may be treated as a resident for tax purposes. See The Income Tax Law,
supra note 65, Art. 7.

101. SEI, supra note 18, Art. 17.

102. Id., Art. 18.

103. Id., Art. 16-1. The “capital gains” type tax on income from securities transac-
tions has been imposed and suspended at various times depending on whether the gov-
ernment wanted to encourage trading or try to cool down an overheated market. See
note 22 supra.

104. See R.O.C. Company Law, Art. 13.

105. SEI, supra note 18, Art. 16-2.
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Tax Exemption for Corporate Investment in Venture Capital
Enterprises

Where an enterprise organized as a company limited by shares
which invests in a venture capital enterprise, eighty percent of the
income derived from that investment is excluded from the taxable
income of the company.!%

Incentive for Contribution of Land to Productive Enterprises

Under R.O.C. law, when land is transferred, a tax is levied on
the appreciated value of the land.’®” This tax is normally due in a
lump sum payment. However, where land is transferred as an in-
vestment into a productive enterprise, the tax may be paid in five
equal annual installments rather than one lump sum payment. Un-
til the tax is paid, payment must be secured by either the land itself
or shares of the enterprise which acquired the land.'%®

The deed tax imposed on real property is also reduced to half
the statutory rate in the case of real property used by a productive
enterprise.!%?

Tax Incentive for Original, Long-Term Individual Investors

An individual who subscribes to registered shares of a qualify-
ing enterprise!'® at their original issue and holds the shares for
three years is entitled to deduct up to fifteen percent of the price of
the sll}gres from their consolidated income tax'! due the third
year.

Tax Incentive for Investment in High-Technology

Individuals and profit seeking enterprises who subscribe to or
underwrite the original issue of shares by an “important technology
based enterprise”'’® may take a current year deduction of up to
thirty percent of the price paid for the shares. In the event that the
deduction exceeds the amount of tax due it may be carried forward

106. Id., Art. 16-3.

107. The tax is known as the land value increment tax or land appreciation tax.
108. SEI, supra note 18, Art. 19,

109. Id., Art, 22.

110. As prescribed by the Executive Yuan. See notes 63 and 64.

111. See note 65.

112. SEI, supra note 18, Art, 20.

113. As prescribed by the Executive Yuan. See notes 63 and 64,
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for five years. In all but the last year, the deductible amount may
not exceed fifty percent of the amount of tax due.!*

It should be noted that this particular incentive is not available
to venture capital enterprises because they specialize in the busi-
ness of making this type of investment. Venture capital enterprises
are required to invest in high-technology areas and are offered
other incentives under both the SEI and the Regulations Governing
Venture Capital Enterprises.

Incentive for Investment in Venture Capital Enterprises

Individuals and profit seeking enterprises who subscribe to or
underwrite the original issue of shares by a venture capital enter-
prise may take a current year deduction of up to twenty percent of
the price paid for the shares. As in the above section, the deduction
is limited to fifty percent of the tax due, and a five year carry for-
ward is provided. However, the amount to be deducted in each
year is determined by a ratio between the venture capital enter-
prise’s current year investments in technology based enterprises
and its paid-in capital.’

Incentives Related to Duties on Importation of Equipment

Productive enterprises which, with the approval of the authori-
ties in charge, import machinery, equipment, materials or compo-
nent parts which are not yet domestically manufactured, may be
permitted to pay the necessary import duties in installments begin-
ning one year after the equipment becomes productive, rather than
in a lump sum due at the time the equipment is imported.

With proper approval, some industrial, mining or other partic-
ularly encouraged enterprises may be exempt completely from im-
port duties. However, there is a limitation imposed: if the
equipment is later transferred to non-qualifying enterprise, or if the
qualifying enterprise subsequently reduces its capital, the exempt
duties will be reassessed.

Approved imports of domestically unavailable instruments and
equipment for certain very highly encouraged activities''® are ex-

114. SEI, supra note 18, Art. 20-1.

115. Id., Art. 20-2.
~ 116. Including research and development, experimentation, development of new
products, quality inspection, improvement of quality, energy conservation, pollution
prevention and waste utilization.
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empt from import duties without any provision being made regard-
ing subsequent reassessment of the duties.!'”

Measures governing the details of exemption from and install-
ment payment of import duties are issued by the Ministry of
Finance.!1®

2. Section 2: Tax Benefits for Encouragement of Savings and
Promotion of the Development of the Capital Market

As mentioned in the introduction to this paper, Taiwan has one
of the world’s highest personal savings rates, as high as forty per-
cent of GNP.*® This high savings rate is partially attributable to
the fact that the people of Taiwan traditionally have been thrifty,
particularly the generation which still remembers wartime and post-
war poverty.’?® It also is attributable partially to R.O.C. govern-
ment policies that have encouraged savings so as to create a pool of
available domestic capital, which may be directed into productive
investments to fuel economic development.

Once this pool of capital is available, a capital market becomes
necessary to direct the funds into productive investments effi-
ciently. As may be seen from the brief mention of the Taiwan
Stock Exchange (TSE) above, the R.O.C. has been only partially
successful in developing efficient capital markets. Improvement-of
the capital markets is one of the major priorities for Taiwan in the
1990s.

Many businesses in Taiwan traditionally have raised capital
from sources other than banks or the stock market. Some examples

117. SEI, supra note 18, Art. 21,

118. Sheng Ch’an Shih Yeh Shu Ju Chi Ch’i She Pei Fen Chi Chiao Na Chi Mien
Cheng Chin Kou Shui Chuen Shih Pan Fa (Regulation for Installment Payment or Ex-
emption of Import Duties For Productive Enterprises Importation of Instruments and
Equipment)(1988), Ministry of Finance (Republic of China).

119. By contrast, the U.S. savings rate is currently less than 3% of GNP. Clearly, our
low savings rate is directly related to our lack of investment. This compounds the prob-
lem that was mentioned above, i.e., that our tax laws do not encourage investment.
Furthermore, due to our national debt, (productive) private sector investors must com-
pete with the (non-productive) federal government for what little investment capital is
available. These factors may have something to do with our current deteriorating eco-
nomic situation and our lack of international competitiveness.

120. This situation has changed a bit in recent years. As mentioned above in the
discussion of the “boom years” of economic growth beginning in the mid-1980s, there is
now a large market in Taiwan for expensive luxury goods and there has been a trend
toward more conspicuous consumption. However, the savings rate remains very high
and these current trends are likely just signs of Taiwanese enjoyment of the wealth they
have worked so hard to build.
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of these sources include rotating credit clubs based on family and
social ties,'*! informal lending between businesses,'*? employee de-
posit taking by businesses, and underground or informal lending by
otherwise regulated entities.'” There are many reasons for these
practices.’** Some are due to cultural or traditional business prac-
tices, other reasons are to avoid the difficulties imposed by a highly
regulated financial sector. As Taiwan continues to liberalize, mod-
ernize and internationalize the financial services sectors, it will be
interesting to see how these traditional practices change and adapt
to the new economic environment.'*

Chapter II Section 2 of the SEI offers incentives to encourage
both savings and the development of the capital markets.

Incentives for Individual Savings

Various forms of long-term savings are encouraged by exempt-
ing the interest earned from taxation when they are held for the
required period and up to a specified maximum amount. These in-
clude ordinary pass-book savings accounts, short-term commercial
paper, treasury bonds, corporate bonds, financial bonds, trust fund
savings income and dividends on registered shares publicly issued
by listed companies.!?¢

Incentives for Taking Companies Public

A company that publicly lists its shares on the market in the
form of registered shares may reduce its corporate tax for that year
by fifteen percent.!?’ If shares are issued above par value and the

121. Know as hui in Chinese, these groups are common in Chinese and several other
East Asian cultures.

122. A long term relationship is sometimes established between businesses through
borrowing from suppliers, customers and related companies.

123. For example, under the R.O.C. Banking Law, interest rates have been regulated
and there are strict requirements regarding such things as collateral requirements and
terms of long-term loans. This has made it quite difficult for many smaller businesses to
obtain bank loans.

124. For discussion of some of these issues see generally Jane Kaufman Winn,
“Banking and Finance in Taiwan”, The International Lawyer, Vol. 25 (Winter 1991), p.
907.

125, Alternative sources of credit, the burdensome regulatory structure of the finan-
cial services sector and the “underground” sectors of the economy are among other
subjects of the new economic environment.

126. SEI, supra note 18, Art. 23,

127. Id., Art. 24.
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gain realized is set aside as a reserve,'?® the amount of the gain is
deductible from the year’s taxable income.!?®

Capital Gains from Sale of Shares or Bonds

When certain shares or bonds which have been held for more
than one year are sold one half of the gain realized is taxed as ordi-
nary income for the year of the sale and the other half of the gain is
exempt from income tax.!*°

Suspension of Securities Exchange Tax and Exemption from
Stamp Tax

The Executive Yuan has the discretion to temporarily suspend
the securities exchange tax for persons who are not in the business
of trading securities as their profession.’® Documents necessary
for securities transactions such as contracts, slips and receipts are
exempt from the stamp tax.!?

3. Section 3: Tax Benefits for Encouragement of Export
Business

When the SEI was promulgated originally in 1960, this section
contained five articles. As discussed above, this was at the begin-
ning of the period of export expansion when exports were particu-
larly encouraged through various measures such as export
processing zones and bonded warehouses. Obviously, these meas-
ures were quite successful, it is well known that the bulk of Taiwan’s
economic development has been export driven. However, over the
years Taiwan became such a successful export power that many of
the incentives that had been used to promote exports were no
longer necessary and were therefore amended and reduced.

As the SEI was amended, several of the articles in this section
were deleted, until finally only two of the five articles in this section
remained. The remaining provisions merely allowed a reserve for

128. This is in accordance with the Company Law.

129. SEI, supra note 18, Art. 25.

130. Compare the U.S. treatment of capital gains tax. The gain realized is taxed at a
higher rate than ordinary income, no portion of the gain is exempt from taxes (regard-
less of the fact that the total gain may represent only inflation), and the entire issue is
treated as nothing more than a “political football.”

131. SEI, supra note 18, Art. 27. See also notes 22 and 103 supra.

132. Many legal documents must be registered with the government and a seal af-
fixed. Of course a fee is charged for affixing the seal, i.e.,, The Stamp Tax. Yin Hua
Shui Fa (The Stamp Tax), last amended 1986 (Republic of China).
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export loss to be set aside in the amount of one percent of the ex-
port exchange settlement for the previous year,'** and provided an
exemption from the stamp tax for agreements for building, inspec-
tion or repairing ships and airplanes operating on international
routes.’®*

4. Section 4: Tax Benefits for Encouragement of Research and
Development

Research and development activities are essential to long-term
economic growth. Existing products must be upgraded and new
products must be developed in order to keep up with competition
in the market place.’®> Early success or even dominance does not
guarantee future competitiveness.!3¢

However, research and development projects require signifi-
cant current investments, which usually will not begin to pay any
dividends until some, often undetermined, future time. Successful
research and development requires the ability to take short-term
financial risks and the patience to forgo quick returns and wait for
long-term results.

It is essential that corporate management be able to take this
long-term view, and it is also helpful if government policy-makers
share this view. Management must work for the long-term profit-
ability and competitiveness of the company rather than just for
good quarterly financial statements or daily share price quotes.
Government policy should likewise put the country’s long-term
economic growth ahead of short-term tax revenues or purely polit-
ical concerns. By encouraging research and development activities
through tax incentives, the government is making a long-term in-
vestment in the nation’s future economic health. Taiwan has made
this investment through the SEI, and the new SUI puts even more
emphasis on research and development.

133. SEI, supra note 18, Art. 31.

134. Id., article 32. '

135. An example of a Taiwanese company rising to this challenge is illustrated by the
story of a certain clothing exporter. Having begun as a typical labor intensive, low
technology textile business, the company could not remain competitive in the face of
appreciation of the NTS$, rising labor costs and increased competition from lower wage
countries. The challenge was met by installation of advanced technology, which re-
duced labor costs and also allowed the company to move “up-market.” Production was
switched from inexpensive clothing exported to the likes of Sears and K-Mart, to high
quality, expensive, “designer” labels. This high value added production allowed the
company to stay competitive in what would otherwise be a declining industry.

136. Consider the condition of the U.S. automobile industry as an example.
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Tax Deduction for Research and Development Expenses

Expenditures for research and development and for improving
production technology or development of new products may be de-
ducted from taxable income for the current year. Equipment used
for research, development, experiments and quality inspection may
be depreciated according to the accelerated depreciation provisions
in Article 6 discussed above.*’

According to rules promulgated by the Executive Yuan,'*®in a
year in which research and development expenses exceed the high-
est amount of research and development expenses for the past five
years, an additional tax credit of twenty percent of the excess
amount may be taken. The amount of the credit may not exceed
fifty percent of the tax due and if the credit exceeds the amount of
tax due, the remaining credit may be carried forward for five
years.!*?

Government Support of Research and Development and
Establishment of Research and Development Fund

The Executive Yuan will establish and administer a research
and development fund'*° and will promulgated measures for assist-
ance and guidance of research and development.!#!

Income Earned Through Exploitation of R.O.C. Patent Rights
Exempt from Income Tax'*?

Where an R.O.C. national holds an R.O.C. patent, income
earned from licensing or sale of the patent right to a productive
enterprise is exempt from income tax.}*?

137. SEI, supra note 18, Art. 34.

138. Sheng Ch’an Shih Yeh Yen Chiu Fa Chan Fei Yung Shik Yung T’ou Tse Ti Chien
Pan Fa, (Rules Governing the Application of Tax Deduction for Investment by Produc-
tive Enterprises for Research and Development Expenses) promulgated 1985, expired
April 24, 1991. (Executive Yuan) (Republic of China).

139. SEI, supra note 18, Art. 34-1.

140. Id., Art. 35.

141. Id., Art. 37. _

142. Note this special encouragement for the development and exploitation of
patentable inventions. Inventors, scientists and engineers are not only encouraged to
develop new patents, but also are encouraged to become entrepreneurs by productively
exploiting their patent rights.

143. SEI, supra note 18, Art. 36.
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5. Section 5: Tax Benefits for Promoting Reasonable Operation
and Management of Enterprises

Reasonable operation and management means encouraging
certain corporate activities, which may make an enterprise more
profitable, competitive or successful. For example, mergers or con-
solidations of enterprises can result in a stronger combined enter-
prise. Land use (zoning) regulations may require an enterprise to
relocate or enterprises may be encouraged to move their produc-

tion facilities to specified areas such as industrial parks. While vari-
' ous business activities may be profitable in the long-term, they
require significant short-term costs. If these costs can be reduced,
then businesses will be encouraged to take these steps and, the
economy ultimately will enjoy the benefit of stronger business
enterprises.

Reduction of Tax Liabilities Incident to Mergers

In the course of a corporate merger or consolidation, various
tax liabilities will be incurred. For example, various documents will
create stamp tax liabilities, transfers of land will create land value
increment tax and deed tax liabilities. These tax burdens are elimi-
nated and/or reduced for mergers that have been specifically ap-
proved by the Ministry of Economic Affairs.!** After an approved
merger, the resulting enterprise may qualify'*® for a fifteen percent
income tax reduction for two years following the merger.!4¢

Reduction of Tax Liabilities Incident to Relocation of
Production Facilities

If, for any of the following reasons, an enterprise relocates its
factory to a designated industrial district and then sells or transfers
its original factory site, the land value increment tax will be as-
sessed at the lowest applicable tax rate. The reasons for this treat-
ment are: (1) the original site does not conform to new zoning
regulations; (2) the original site does not meet pollution control or
other environmental needs approved by the authority in charge; or,
(3) the government initiated the move.'¥’

144. Id., Art. 38.

145. Qualification is according to criteria prescribed by the Executive Yuan.
146. SEI, supra note 18, Art. 40.

147. Id., Art. 39.
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Enterprises Permitted to Retain Earnings

Under R.O.C. tax laws, where a company retains profits in an
amount exceeding one half of its retained earnings, the tax authori-
ties may deem the profits distributed to shareholders and assess in-
come tax on the deemed distribution.!*® However, under the SEI,
encouraged enterprises are permitted to retain earnings without tax
penalties.

A company may withhold earnings in an amount up to one half
of its paid-in capital. A productive enterprise!*® may retain up to
an amount equal to its paid-in capital. An “Important Productive
Enterprise”'° or an enterprise within the “Applicable Scope of the
Strategic Industries”'*! may withhold earnings up to an amount
equal to twice their paid-in capital.’*?

Reserve for Foreign Currency Debts

A productive enterprise which incurs a foreign currency debt
for the purchase of production machinery and equipment may set
aside a reserve in local currency of up to seven percent of amount
of outstanding debt.!53

A financial institution which incurs a foreign currency debt and
reloans the money borrowed to a productive enterprise may also
utilize this provision.1

Revaluation of Assets in the Event of Severe Inflation

With the approval of the Ministry of Finance and the authority
in charge, and according to regulations prescribed by the Executive
Yuan, and enterprise may revalue its assets without being taxed on
their appreciation if the Taiwan wholesale price index exceeds the
index of 1961 or that of the year in which the assets were last
valued.!%s

148. Income Tax Law, supra note 65, Art. 76-1.

149. As provided by SEI, supra note 18, Art. 3.

150. Such an enterprise is specified by the Executive Yuan. See note 64.

151. T’se Liie Hsing Kung Yeh Chih Shih Yung Fan Wei (Applicable Scope of the
Strategic Industries), promulgated June 1988, expired April 24, 1991. (Executive Yuan)
(Republic of China)

152. SEI, supra note 18, Art. 41.

153. Id., Art. 43.

154. Id., Art. 43.

155. Id., Art. 42.
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6. Section 6: Tax Benefits for Acquisition of Land for Industrial
Use

Some tax exemptions or reductions may apply where agricul-
tural land is transferred to industrial use according to government
industrial policies.!>®

7. Section 7: Other Tax. Benefits

Energy Conservation

Energy conservation equipment purchased with proper ap-
proval from the relevant authority may qualify for accelerated de-
preciation on a two-year service life.'*’

Pollution Control

Pollution control equipment also may be depreciated under an
accelerated two-year service life.1%®

Reduction of Real Property Taxes in Industrial Zones

Taxes due on the sale of factories constructed in designated in-
-dustrial district are waived and other real property taxes on leases
on industrial properties are waived in the first year and then re-
duced on a sliding scale in subsequent years.!>®

The real property tax on international tourist hotels is reduced
by one half.!®® Property that is part of the World Trade Center
Construction Project is exempt from the real property tax.!!

II. SEI CHAPTER III: ACQUISITION OF LAND FOR
INDUSTRIAL USE

Under the detailed provisions of this Chapter, the government
will first acquire and designate land for industrial use, and then sell
or lease that land to entreprencurs. For purposes of this paper only
a few of the most important features of this Chapter will be pointed
out here.!6?

156. Id., Arts. 44 and 45.

157. Id., Art. 46.

158. Id., Art. 47.

159. Id., Art. 48.

160. SEI, supra note 18, Art. 48-1.

161. Id., Art. 18-2.

162. A detailed discussion of R.O.C. property law and Chapter III of the SEI is not
the subject of this paper, which focuses more on financial incentives.
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The Statute requires that the owners of land requisitioned by
the government be given fair compensation:

The land requisitioned in accordance with this Statute
shall be compensated for at the market price through ne-
gotiation and agreement, the buildings, constructions, and/
or irrigation facilities on the land requisitioned shall be
compensated at the price of re-building; the crops which
are not ready for harvest shall be compensated at the price
of such crops as they are harvested at full ripeness. . . .

The market price referred to in the preceding para-
graph means the prevailing price, in general transaction, of
the land in the locality, used for the same purpose as the
requisitioned land is used prior to requisition.'®

Furthermore, the original landowner is given a preferential
right to purchase or lease the land for industrial use and is entitled
to government assistance in doing so.’®* In addition, tenants as well
as landowners are compensated for their land rights.'5°

Requisition of land under this Statute is not a mere expropria-
tion or regulatory taking. Rather, it is a policy by which the gov-
ernment functions almost like a market actor to facilitate
distribution of land for industrial purposes. Of course, the govern-
ment is playing a regulatory role in determining which areas should
be designated as industrial areas and which areas should be pre-
served for agricultural use. However, this amounts to a type of
“zoning” scheme that preserves the most fertile land for agriculture
and locates industry near support infrastructures, such as ports and
railroads. Because the government is required to purchase the land
at market value prices and then lease or sell it to entrepreneurs who
will presumably have to make efficient economic use of the land,
the transactions should be subject to the pressures and disciplines of
the market. Therefore, wasteful government takings which do not
put the land to efficient use should be avoided.

IV. SEI CHAPTER IV: COORDINATION OF PUBLIC-
OPERATED ENTERPRISES WITH PRIVATE
ENTERPRISE

The key provisions of this Chapter deal with the joint develop-
ment of projects between public enterprises and the private sector,

163. SEI, supra note 18, Art. 56.
164. Id., Art. 57.
165. Id., Art. 65.



40 CONTEMPORARY ASIAN STUDIES SERIES

the privatization of some publicly operated enterprises and the es-
tablishment of a national development fund.

Cooperation Between the Public and Private Sectors

Some development projects will involve participation from
both the government and the private sector. For example, the gov-
ernment may encourage certain projects for policy reasons and yet
it may be more efficient for the actual work to be done by the pri-
vate sector. In such a case the government may provide “land,
plant buildings, machinery, equipment and services of public-oper-
ated enterprises,”’% while other requirements of the project such as
investment capital, professional services and labor are supplied by
the private sector. In some cases, such a project might take the
form of a joint venture between the government and private inves-
tors. In other cases, the government might contract with private
parties to provide various services to essentially government-oper-
ated projects. Perhaps in some cases, the government may contract
out completely the development and/or operation of some project
to private sector contractors.

The SEI provides for such cooperation between the public and
private sectors. “For the purpose of coordinating economic devel-
opment plans and accelerating economic growth, the government
may make coordinating investments with private capital or partici-
pate in private enterprises for joint operations in establishing new
enterprises or improving existing enterprises. . . .”'¢’

Privatization of Publicly Operated Enterprises

Taiwan has several government-owned companies, many of
which date back to the post-war days when government-operated
industrial companies were used to help develop the country’s basic
industrial infrastructure. There are also several companies which,
although ostensibly private, have significant government or KMT*68
investment resulting in quasi-government operated companies. The
Statute provides that these may be transferred to private ownership
by listing them on the securities market.'®®

166. Id., Art. 82.
167. Id., Art. 82.
168. KMT refers to Kuomintang, the ruling party in the R.O.C.

169. SEI, supra note 18, Art. 83. See also, The Statute for Transfer of Public-Oper-
ated Enterprises to Private Ownership.
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Establishment of a Development Fund

The Executive Yuan will establish a development fund using
the proceeds derived from the privatization of public enterprises
and other government funds and promulgate regulations for its use.
This fund will be used:

1) For sole investments in important productive enter-
prises, as included in the economic development plans,
which are beyond the capability of private investors or of
no interest to private investors;

2) For joint investments in technology-intensive and im-
portant enterprises, as included in the economic develop-
ment plans, which are promoted by private investors with
insufficient capital;

3) For financing a technology-intensive and important en-
terprise, as included in the economic development plans,
which requires the purchase of machinery and equipment
for its own use but without sufficient capital; or,

4) In order to upgrade and improve the technology of a
productive enterprise, the organization which manages the
development fund may utilize the fund to finance the in-
troduction of special technology, patent, or advanced
design.17®

According to the above provisions, the development fund will
help to foster cooperation between the public and private sectors by
providing funds for public sector investment in private sectors en-
terprises that lack sufficient capital. The fund will also finance de-
velopment of areas in which private sector investment is lacking.

The enterprises in which the development fund invests are to
be operated as independent enterprises and are to be transferred to
private ownership'” or sold to private investors once they become
profitable.}”2

In order to raise capital for the development fund, the govern-
ment may issue development bonds listed on the securities
market.1”?

170. SEI, supra note 18, Art. 84.

171. According to id., Art. 83.

172. Id., Art. 85.

173. Id., Art. 86. A proposal is to be made jointly by the agency in charge of the
development and the Ministry of Finance and submitted to the Executive Yuan for
approval. The proposal is to set out the relevant details regarding the bond issue in-
cluding total amount for each issue, par value, interest rate and terms.
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V. SEI CHAPTER V: SUPPLEMENTAL PROVISIONS

Enforcement rules under this Statute shall be issued by the Ex-

ecutive Yuan.'”* This Statute shall remain in force until December
31, 1990.175

VL. CONCLUSIONS ON SEI

The preceding discussion should serve to introduce the reader
to the policies behind the SEI and to make clear the important role
this statute has played in encouraging Taiwan’s phenomenal eco-
nomic growth. It also should serve to dispel the myth that this eco-
nomic growth has been due to some kind of “economic miracle.”
Taiwan’s success is not “God-given” noris it inexplicable or diffi-
cult to understand. It is quite simply, as stated in the introduction
to this paper, a product of the people of Taiwan’s hard work, en-
couraged by rational and productive economic policies imple-
mented by the R.O.C. government through the legal system.

CHAPTER IV—THE STATUTE FOR UPGRADING
INDUSTRIES (SUI)'7¢

The SUI consists of six chapters; General Provisions; Tax Ben-
efits; Establishment and Utilization of the Development Fund;
Technical Assistance; Establishment of Industrial Districts; and,
Supplemental Provisions. As with the above discussion of the SEI,
the following discussion of the SUI will follow the format of the six
chapters but will give particular emphasis to the tax benefits in
Chapter II. Where the provisions of the SUI are similar or related
to those of the SEI, references will be made to the SEI to enable
the reader to compare the relevant provisions. Limited references

The R.O.C. government traditionally has been quite conservative when it comes to
issuing bonds and generally has avoided any deficit spending. Since few R.O.C. compa-
nies have issued bonds, the market for debt instruments is not well developed in the
R.O.C. However, this may be changing. In 1989, Yuen Foong Yu Paper Manufacturing
Company (YFY), one of Taiwan’s largest diversified manufacturing companies, issued
US$100 million in 10-year, 25% coupon, convertible bonds. Also, the R.O.C. govern-
ment recently announced a record budget of NT$1.086 trillion (US$43.39 billion).
Under this budget, the government plans to issue NT$235 billion (US$9.4 billion) in
government bonds. Furthermore, in order to finance the Six Year National Develop-
ment Plan, additional government bond issues are likely to follow over the course of the
next several years.

174. SEI, supra note 18, Art. 88. See also, Appendix 1 infra and notes 63 and 64
supra.

175. SEI, supra note 52.

176. SUI, supra note 52.
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also will be made to the SUI’'s Implementing Regulations,'”” which
provide more specific rules for the application of some of the SUI’s
provisions. These references to the Implementing Regulations will
be set in from the left margin so as to differentiate them from the
rest of the text.

I. SUI CHAPTER I: GENERAL PROVISIONS

The Purpose of the SUI and the Continued Application of
Favorable Provisions of Other Relevant Laws

The purpose of the SUI is to upgrade industries and further
improve economic development.'”® The SUI applies to all matters
concerning industrial upgrading and, like the SEI, it also provides
that, where the provisions of other applicable laws are more
favorable than those of the SUI, the most favorable provisions

apply-179
Requirements to Qualify for Benefits Under the SUI

The SUI does not set out a list of “productive enterprises” such
as those specified by the SEIL.1%° In order for a company to qualify
for the SUI’s incentives and benefits, the only requirement is that
the company must be organized under the Company Law as a com-
pany limited by shares.!8!

Although the SUI does contain certain provisions which pro-
vide benefits to foreign investors,'®? the General Provisions of
Chapter I make no mention of foreign enterprises. There is no re-
quirement of FIA status as was the case under the SEL.1®® The SUI
also makes no mention of the requirement that a foreign company
be organized in a form equivalent to the company limited by shares
as required by the SEL'% In fact, since the language of the SUI
refers specifically to the Company Law (which, of course, must be

177. Tzu Chin Ch’an Yeh Sheng Chi T'iao Li Shih Hsing Hsi Tse (Implementing
Regulations of the Statute for Upgrading Industries), promulgated April 24, 1991 (Ex-
ecutive Yuan) (R.O.C.) (Hereinafter cited as SUI Regs.) No English translation of the
SUI Regs. is available. The author is responsible for the translations given in the text of
this paper.

178. SUI, supra note 52, Art. 1.

179. Id., Art. 2. (Compare SEI Art. 2.)

180. Compare with SEI, Art. 3.

181. SUI, supra note 52, Art. 3. See also note 58 supra.

182. These provisions will be discussed below.

183. Compare with SEI, Art. 3.

184. Ibid.
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read to mean the R.O.C. Company Law) it follows that only R.O.C.
companies are entitled to the benefits provided under the SUL
Considering that this statute was promulgated at a time when the
further internationalization of the economy was an important ele-
ment of R.O.C. economic policies, this lack of any reference to the
application of the SUI’s benefits to foreign enterprises seems some-
what strange.

A brief review of the legislative history'®® did not turn up any
clues as to any policy behind this omission. However, it is probably
safe to make the following few assumptions as to the policies in-
volved. First, since Taiwan’s economy and industrial enterprises are
much more developed now as compared to 1960, when the SEI was
promulgated, the SUD’s policies foresee less need for foreign capital
investment and technical assistance as compared to the SEI’s
policies. _

Second, in those areas where foreign investment and/or techni-
cal assistance is desired, it would be more beneficial for Taiwan’s
economy to involve the foreign enterprises through alliances and/or
joint ventures with local Taiwan companies, thus facilitating the
transfer of advanced technology to local companies.'86

Third, since the purpose of the SUI is to upgrade Taiwan’s in-
dustries, its benefits are to be made available to Taiwan’s compa-
nies. Foreign investors who hope to enjoy the benefits of the SUI
will have to either cooperate with local companies (e.g., strategic
alliances), establish their own local companies (e.g., subsidiaries) or
engage in some combination thereof (e.g., joint ventures).

Fourth, since foreign invested enterprises with FIA status are
entitled to be treated the same as local enterprises,'®” a FIA enter-
prise which is organized as a company limited by shares is entitled
to take advantage of the benefits and incentives provided under the
SUI Therefore, FIA status will continue to be attractive to foreign

185. This review was based on a survey of the Legislative Gazette (Li Fa Yuan Kung
Pao).

186. For example, under the procurement rules for projects included in the Six Year
National Development Plan (see note 13 and related text supra), R.O.C. companies are
given preference. However, in some project areas local companies do not possess all
the necessary advanced technology. Local companies which are in a position to bid for
the projects will have to contract with or enter into joint ventures with foreign compa-
nies which possess the necessary technology and/or experience. Clearly, the R.O.C.
government foresees this type of joint venture as a method of technology transfer for
introducing advanced technologies into the hands of R.O.C. companies.

187. SIFN, supra note 27, Art. 20. See also, note 44 and related text supra.
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investors even though the foreign exchange benefits of FIA status
may be less important than they once were.!%8

Authorities in Charge

At the central government level, the authority in charge under
the SUI is the Industrial Development Bureau of the Ministry of
Economic Affairs.!8®

II. SUI CHAPTER II: TAX BENEFITS
Accelerated Depreciation of Fixed Assets

Instruments and equipment used exclusively for research and
development, experimentation/testing and/or product quality con-
trol inspection, as well as machinery and equipment used for energy
conservation or as alternative energy sources may be depreciated
over an accelerated service life of two years.!*°

For specifically designated industries, the service life for depre-
ciation of machinery and equipment which is provided under the
tax laws may be accelerated by one half. These industries are to be
designated by the Executive Yuan based on the requirements for
the adjustment of the industrial structure and the improvement of
the scale of operations and the methods of production and reviewed
every two years.!%!

“Instruments and equipment” and “for research and
development and experimentation/testing” refer to newly
purchased instruments and equipment used in research
and development facilities or experimentation/testing fa-
cilities used to conduct research and development or ex-
perimentation/testing on one’s own behalf or on behalf of
clients; it does not include instruments and equipment
used in actual production.'®?

188. The validity of these assumptions has been confirmed in correspondence be-
tween the author and Mr. Su Ming Ching, a Research Specialist with the Ministry of
Economic Affairs Industrial Development and Investment Center.

189. SUI, supra note 52, Art. 4.

190. Id., Art. 5. (Compare with SEI, Art. 6). The “semi-official” English translation,
which was prepared by a major Taipei law firm reads: “. . . research and development
purposes and/or inspection of pilot products. . . .” The text above offers a more literal
translation of the Chinese characters used in the statute. The “semi-official” translation
notes: “In case of any discrepancy between the English version and the Chinese text of
this Law, the Chinese text shall govern.”

191. SUI, supra note 52, Art. 5.

192. SUI Regs., supra note 177, Art. 7.
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“Quality inspection instruments and equipment” re-
fers to instruments and equipment used either in the pro-
duction line or in experimental facilities to conduct quality
control inspection on one’s own behalf or on behalf of
clients.!?

Professional companies which specialize in research
and development, software design development or experi-
mentation/testing may utilize the accelerate depreciation
provisions of SUI Art. 5.1%¢

“Energy saving instruments and equipment” refers to
waste heat or pressure recovery equipment, boilers, gener-
ators, furnace systems and related equipment such as tur-
bines, piping, and associated automated control
systems.1%>

“Machinery and equipment for alternative energy
sources” refers to machinery for conversion of wind
power, hydro-power, solar power, geothermal power and
the like, and for production of energy from waste
materials.'*¢

The applicable scope and procedures for the applica-
tion of the SUTI Art. 5, J 2 is to be promulgated by the
Executive Yuan after consultation with the Ministry of Fi-
nance and the industrial authorities concerned.'®”

Investment Tax Credit

The SUI provides an investment tax credit of five to twenty
percent of expenditures for the following purposes: (1) automation
of production or production technology, (2) purchase of pollution
control within five years of the effective date of this Statute; and,
(3) research and development, training of professional personnel
and the creation of internationally recognized brand(s) of

products(s).

The tax credit may be taken against the Profit Seeking Enter-
prise Income Tax due for the current year, and where the amount of
the available credit exceeds the amount of tax due in the current

193. Id., Art. 7.
194. Id., Art. 8.
195. Id., Art. 9.
196. Id., Art. 9.

197. Id., Art. 10. Any further regulations which may have been issued under this

provision were not available to the author during the research for this paper.
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year, the balance of the credit may be carried forward for four
years. However, except for the last year, the credits applied in each
of the carry forward years may not exceed fifty percent of the tax
due that year.’%®

The scope and period of this tax credit is to be
promulgated by the Executive Yuan after consultation
with the Ministry of Finance, Ministry of Economic Af-
fairs, and industrial authorities.1®®

It should be noted here that the tax holiday available under the
SEI*® is not available under the SUL Obviously, since the tax holi-
day is no longer available, the deferral®®! of the tax holiday is also
no longer available. This reduction of the most favorable incentives
fits the usual pattern. In the early stages when rapid economic
growth is necessary, extremely favorable incentives are offered.
Once the country’s economy is quite well-developed, such extreme
incentives are no longer necessary and more limited incentives are
used to encourage continued economic growth and further indus-
trial development.

Tax Credit for Investment in Less Developed Areas of the
Country

In order to encourage investment in less well-developed areas
and areas with limited natural resources, an investment tax credit of
up to twenty percent is provided for investment in such areas. A
four-year carry forward similar to that discussed above is also pro-
vided for.2*2

To qualify for this tax credit, the enterprise must invest a speci-
fied minimum amount of capital or employ a specified minimum
number of people. These minimums are to be specified by the Ex-
ecutive Yuan.?*?

198. SUI, supra note 52, Art. 6 (Compare SEI Art. 10).

199. SUI Regs., supra note 177, Art. 13. According to the local Chinese press (Shih
Chie Jih Pao) (World Journal 5 November 1991), the regulations originally required the
equipment to be purchased during 1991. However, due to a poor response from indus-
try, the Ministry of Finance and the Ministry of Economic Affairs have extended the
qualifying period through 1992.

200. See SEI, supra note 18, Art. 6 { 1.

201. Id., Art. 7.

202. SUI, supra note 52, Art. 7.

203. Id., Art. 7. The minimum required investment or number of employees is not
specified in the SUI Regs.
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It is interesting to note that this is a completely new provision
which had no precedent in the SEL. Until now, Taiwan’s economic
development has been highly concentrated in a few locations. Most
office based businesses are located in Taipei, the capital city, which
is at the north end of the island. Many heavy industries have been
located in Kaohsiung, a major port city at the south end of the is-
land. Much of the central part of the island is mountainous and not
easily accessible.

This over-concentration of businesses and people in a few
small locations has resulted in Taiwan’s infamous traffic, pollution
and overcrowding. The development of other areas of the island
has now become a high priority for the R.O.C. government. The
Six Year National Development Plan®® includes projects to im-
prove the transportation infrastructure by extension of existing
highways, construction of four new freeways and introduction of a
high-speed railway system. The Plan also includes projects for im-
provement of housing, medical, cultural and educational facilities in
less developed areas, and the scale of some of these projects are
such that they actually amount to building new cities.

Tax Credit for Investment in Shares of High Technology
Enterprises and Venture Capital Enterprises

Investors who subscribe to or underwrite the original issue of
shares for the establishment or expansion of a government desig-
nated “important technology-based enterprise” or “important in-
vested enterprise” and who hold the shares for at least two years
are entitled to a tax credit of up to twenty percent of the amount
paid for the shares. There is a carry forward provision similar to
that discussed above.?®

This credit also applies to investment in a venture capital en-
terprise. In the case of a venture capital enterprise, the amount of
the carry forward credit allowed for each year is determined ac-
cording to a ratio between the amount of the venture capital enter-
prise’s investment in technology-based enterprises and the amount
of the venture capital enterprise’s paid-in capital.?%¢

The applicable scope of the “important technology-
based enterprises” and the “important invested enter-
prises” is to be promulgated by the Executive Yuan after

204. See note 13 and related text supra.
205. SUIL, supra note 52, Art. 8 (Compare with SEI, Art. 20-1).
206. Id.,
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consultation with the Ministry of Finance and the indus-
trial authorities,?’

The applicable scope of “venture capital enterprises”
is to be promulgated by the Executive Yuan after consul-
tation with the Ministry of Economic Affairs.2%®

The Implementing Regulations provide further detailed re-
quirements to qualify for this tax credit which will not be discussed
here.?%®

Tax Exemption for Income Derived From Patent Rights

Where an R.O.C. national earns royalties from the licensing of,
or income from the sale of, either a patent right or a copyright in
computer software, that income is exempt from income tax.2'°

Reserve Against Loss From Overseas Investment

Where, in response to a government policy and with the ap-
proval of the relevant authorities, a company makes an investment
overseas, an amount up to twenty percent of the invested amount
may be set aside as a reserve against potential losses from the out-
bound investment.

In order to qualify, the R.O.C. investor must hold at least
twenty percent of the equity of the overseas enterprise. And if no
actual loss is incurred within three years after the reserve is set
asideilghe reserved amount will be treated as income in the third
year.

The outbound investment must be approved?!? by the Invest-
ment Commission (IC)*'3 according to the Regulations Governing

207. SUTI Regs., supra note 177, Art. 15.

208. Id., Art. 16.

209. Id., Arts. 17 and 18.

210. SUI, supranote 52, Art. 9. (Compare with SEI, Art. 36). It is interesting to note
that the SEI’s precedent for this provision referred only to patent rights and did not
mention copyrights in computer software. It also should be pointed out that the Eng-
lish translation of this provision reads: “the patent right or the copyright in computer
software.” This might easily be read to mean that the only patent rights referred to are
those in computer software. However, the Chinese text clearly refers to patent rights in
general and to copyrights in computer software only.

211. SUI, supra note 52, Art. 10.

212. SUI Regs., supra note 177, Art. 21.

213. See note 30 and related text supra.
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the Screening and Handling of Outward Investment and Outward
Technical Cooperation Projects.?'*

Reduction of Withholding Rate for Non-Resident Investors

Income tax on dividends or profits distributed to a foreign in-
vestor by an enterprise with FIA status will be withheld at a re-
duced rate of twenty percent.?!>

This withholding provision also applies to a foreign investor
who has resided in the R.O.C. for more than 183 days®!® of a tax
year to act as a manager, director or other such officer of the FIA
status enterprise.

Foreign Investor’s Salary not Treated as R.O.C. Source
Income

Remuneration paid outside of Taiwan to foreign nationals who
reside in Taiwan for less than 183 days in a tax year for the purposes
of establishing operations of an enterprise with FIA status are spe-
cifically deemed non-R.O.C. source income.?” This income is thus
protected from R.O.C. tax liability.?!®

Reduction of Tax Liabilities Incident to Mergers

In the course of a corporate merger or consolidation, various
tax liabilities will be incurred. For example, various documents will
create stamp tax liabilities and transfers of land will create land
value increment tax and deed tax liabilities. These tax burdens are
eliminated and/or reduced for mergers which have been specifically
approved by the Ministry of Economic Affairs.?!?

Reduction of Tax Liabilities Incident to Relocation of
Production Facilities

If, for any of the following reasons, an enterprise relocates its
factory to a designated industrial district and then sells or transfers
its original factory site, the land value increment tax will be assessed

214. Tui Wai T'ou Tse Chi Shu He Tsuo Shen He Ch’u Li Pan Fa (Regulations Gov-
erning the Screening and Handling of Outward Investment and Outward Technical Co-
operation Projects) promulgated June 12, 1964, last amended January 21, 1987
(RO.C).

215. SUI, supra note 52, Art. 11. (Compare with SEI, Art. 16).

216. See note 100 supra.

217. SEI, supra note 18, Art. 18.

218. SUI, supra note 52, Art. 12. (Compare with SEI, Art. 18).

219. Id., Art. 13. (Compare with SEI, Art. 38).
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at the lowest applicable tax rate. These reasons are: (1) the original
site does not conform to new zoning regulations; (2) the original
site does not meet pollution control or other environmental needs
approved by the authority in charge, or, (3) the government initi-
ated the move.?*°

Increase in Amount of Permitted Retained Earnings

A company may retain earnings up to an amount equal to its
paid-in capital. An “important productive enterprise” designated
by the government may retain earnings up to twice the amount of
its paid-in capital.?*

The applicable scope of the “important productive enterprises”
is to be promulgated by the Executive Yuan after consultation with
the Ministry of Finance and the industrial authorities.???

Tax Incentive for Shareholders

Where a company issues new shares to its shareholders repre-
senting the re-investment of undistributed earnings for any of the
reasons listed below, the value of the newly issued shares will not
be included in the shareholder’s taxable income for the current
year. These reasons are:

1. To add or replace machinery, equipment or transporta-
tion facilities used in production of goods, provision of
services, research and development, quality control in-
spection or energy conservation; or to improve industrial
safety and hygiene standards;
2. To repay a debt or account payable incurred for any of
the reasons stated in the subparagraph above; or,
3. To re-invest in an important enterprise according to Ar-
ticle 8 of this Statute.?*
Only new machinery, equipment, or transportation
facilities may qualify.
Debt refers to borrowing from financial institutions,
corporate bonds, long-term letters of credit, docu-

220. SUI, supra note 52, Art. 14. (Compare with SEI, Art. 39).

221. Id., Art. 15. (Compare with SEI, Art. 41).

222. SUI Regs., supra note 177, article 29.

223. SUI, supra note 53, Art. 16. (Compare with SEI, Art. 13). There are detailed
regulations regarding the corporate procedures that must be followed to qualify under
these provisions. The regulations require approval at a shareholders meeting and ex-
tensive paperwork and documentation of all the details of the transaction. See SUI
Regs., supra note 177, Arts. 31 through 37.
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ments against acceptance, delivery against payment
and commercial paper.

Important enterprise refers to “important invested
enterprises” as specified under Article 8 of this Stat-
ute and Article 15 of the Implementing
Regulations.?**

Incentive for Employee Investment

The above provisions also apply to employees who receive
shares of their employer by re-investing their bonuses in a capital
increase.?”

Incentive for Investors in Venture Capital Enterprises

Shareholders of venture capital enterprises are also entitled to
take advantage of the above provision.2¢

Business not Taxed on Appreciation of Assets

Where a profit seeking enterprise revalues its assets according
to the Income Tax Law, the appreciated value will not be treated as
taxable income.?*’

Issue of Shares Above Par-Value Sheltered from Income Tax

Where a company issues shares above par value in accordance
with the Company Law and the premium is set aside as a reserve,
the amount of the premium is excluded from the current year’s tax-
able income.??8

Tax Exemption for Corporate Investment in Venture Capital
Enterprises

Where a company invests in a venture capital enterprise, eighty
percent of the income derived from that investment is excluded
from the company’s taxable income for the current year.22°

224. SUI Regs., supra note 183, article 30.

225. SUI, supra note 52, Art. 17. (Compare with SEI, Art. 13).

226. Id., Art. 17. (Compare with SEI, Art. 13). See also, SUI Regs., supra note 177,
Art. 35.

227. SUI, supra note 52, Art. 18. (Compare with SEI, Art. 42),

228. SUI, supra note 52, Art. 19. (Compare with SEI, Art. 25).

229. SUI, supra note 52, Art. 20. (Compare with SEI, Art. 16-3).
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III. SUI CHAPTER III: ESTABLISHMENT AND
UTILIZATION OF DEVELOPMENT FUND

53

The Executive Yuan is to establish and operate a development
fund using appropriations from the National Treasury for the fol-
lowing purposes:

1)

2)

3)

4)

5)

6)

To invest and participate in important enterprises
or projects which relate to the upgrading of indus-
tries or the improvement of the industrial struc-
ture which is beyond the private sector’s
capabilities or financial means.

To provide financing for important enterprises or
projects which relate to the upgrading of industries
or the improvement of the industrial structure but
have insufficient capital.

To provide financing to assist sound industrial de-
velopment according to government policies.

To assist the development of small and medium
size enterprises through the use of an appropriate
percentage of the development fund.

To coordinate the efforts of the relevant authori-
ties to acquire advanced technologies from abroad
to strengthen research and development, training
of personnel, pollution control and improvement
of the industrial structure, and to promote sound
economic development.

Other cases as specifically approved by the Execu-
tive Yuan.?*®

IV. SUI CHAPTER IV: TECHNICAL ASSISTANCE

Chapter IV consists of only one article and the Implementing
Regulations do not contain any provisions relating to this Article.
“In order to encourage the acquisition and transfer of technol-
ogies the government shall assist in the establishment of technology
transfer unit(s) [organization(s)} and provide and coordinate tech-

230. SUI, supra note 52, Art. 21. (Compare with SEI, Art. 84). It should be noted
here that the SUI Regs. do not contain any provisions relating to the Development
Fund. Any regulations or guidelines that may have been issued subsequently by the
Executive Yuan were not available to the author at the time of this writing.
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nical assistance. Regulations governing this provision shall be es-
tablished by the Executive yuan.”?%!

The nature and scope of the technology transfer organiza-
tion(s) to be established under this provision are not yet clearly de-
termined. For example, a technology transfer center might be
government operated, privately operated or operated jointly with
both government and private sector participation. The next ques-
tion might be whether the technology transfer unit should be set up
as a corporation and operated for profit or established as a non-
profit foundation. It might be independent or it might be associ-
ated with another institution such as a university or a research insti-
tute. The establishment of a technology transfer center raises many
interesting issues and possibilities. During the next several years,
Taiwan will certainly offer many exciting opportunities in this field
for interested technical, business and legal professionals.?*?

V. SUI CHAPTER V: ESTABLISHMENT OF INDUSTRIAL
DISTRICTS

This Chapter and Articles 23 through 42 of the Implementing
Regulations deal with issues relating to regional industrial planning,
zoning, expropriation of privately owned land according to govern-
ment development policies and others. For purposes of this paper,
only a few of the most important features of this Chapter will be
pointed out here.?*?

Expropriation of Private Land

Where land is to be expropriated for use as part of an indus-
trial district, the authorities in charge are to negotiate with the land-
owner to reach an agreed-upon compensation. The agreed-upon
compensation should be the fair market value in general transac-
tions. Other compensation for buildings or improvements on the

231, SUI, supra note 52, Art. 22. The translation in the above text differs slightly
from the “semi-official” translation. The above text is a more literal translation of the
Chinese characters used in the actual Chinese text.

232. At the time of this writing, the author is assisting Professor Paul C.B. Liu of the
University of Washington in a research project in this field. The questions raised in the
above text are the issues which we are now researching for a feasibility study for the
establishment of a technology transfer center in Taiwan.

233. Detailed consideration of these topics and related issues of R.O.C. property law
will not be discussed in detail here.
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expropriated land should be paid based on the cost of rebuilding
such buildings or improvement.?**

If the parties cannot reach a negotiated price, the case is re-
ferred to the Committee for Assessment of Land Value and the
Committee for Assessment of Standard Land Value.?3s

Use of Public Land

Where public land is to be used for the development of an in-
dustrial district, local authorities who administer the land will be
compensated in the same manner as used for privately owned land.
However, if all the land in an industrial district is publicly owned,
then the price will be determined according to the standards for
disposition of public property.?*$

Protection of Tenants

Tenants who lease publicly or privately-owned farmland will be
compensated upon the termination of their lease. The price will be
one third of the land price, less the land value increment tax, plus
the value of unharvested crops or improvements made to the
land.?’

Use of Land and Buildings in Industrial Districts

An entrepreneur who rents or purchases land or factory build-
ing(s) in an industrial district must use the land or building(s) in
accordance with the approved plan.2®®

If the land or building(s) are used in a manner which violates
the above provision, the authorities in charge may:

1) Compel the entrepreneur to sell the land back to
the authorities at the original selling price or sell
back factory building(s) at the original selling
price less depreciation, or

2) terminate the lease and repossess the leased
premises.

234. SUI, supra note 52, Art. 25.
235. Id., Art. 25.
236. Id., Art. 26.
237. Hd., Art. 26.
238. Id., Art. 36.
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If the entrepreneur has made any improvements to the prem-
ises, they will be compensated at the depreciated value of the im-
provements made.?®

Transfer of Land and Building in Industrial Districts

Once land in an industrial district is leased or sold to an entre-
preneur, it may not be transferred unless the planned use has been
completed and the factory certificate has been registered.?*

Land or factory buildings in an industrial district may not be
transferred except to another entrepreneur with the approval of the
authorities. The approval letter from the authorities is required in
order to register the transfer of title to the land.?*

Industrial District Maintenance Fee

The authority in charge of an industrial district shall collect a
maintenance fee from all users in the industrial district at a rate to
be approved by the Executive Yuan.

The maintenance fee is to be used to cover the costs of opera-
tion and administration of the industrial district, including: person-
nel and administrative expenses, public security, maintenance of
public facilities, landscape facilities, and environmental and sanita-
tion facilities.

In the event that any user of an industrial district does not pay
the required fee, the authorities will refer the case to the courts.?4?

VI. SUI CHAPTER VI: SUPPLEMENTAL PROVISIONS

The enforcement rules?*?

by the Executive Yuan.?*
This Statute entered into force on January 1, 1991 and shall
remain in force through June 30, 1998.24°

of this Statute shall be promulgated

VII. CONCLUSIONS ON SUI

The SUI is basically a continuation of the policies previously
addressed in the SEI. Since these policies have been proven suc-

239. Id., Art. 38.

240. Id., Art. 37.

241. Id., Art. 37.

242. Id., Art. 40.

243. See SUI Regs., supra note 177.
244. SUI, supra note 52, Art. 43
245. Id., Art. 44,
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cessful by Taiwan’s phenomenal economic growth, there would
seem to be little reason to make any major changes. However, Tai-
wan’s economy has now entered a new, more advanced stage of
development quite different from that which existed at the time
that the SEI was first promulgated. Taiwan’s modern economy
presents new challenges that require new policies. These new poli-
cies account for some important differences between the SEI and
the SUIL

CHAPTER V—GENERAL CONCLUSIONS AND
IMPLICATIONS FOR UNITED STATES
ECONOMIC POLICIES

Perhaps the most important lesson which should be taken from
a study of Taiwan’s economic success is that government economic
policies, as implemented through the legal system, can play an im-
portant, productive and successful role in encouraging economic
growth and development.

If we compare Taiwan’s current economic condition to that of
the United States, we can demonstrate that government policies
which encourage the people’s entrepreneurial talents and allow
them to enjoy the fruits of their efforts will result in economic
growth (Taiwan), while policies which penalize the productive sec-
tors of society and do nothing to encourage productivity can result
in economic stagnation and decline (United States).

Government economic policies may be implemented in radi-
cally different ways. For example, the government may take a
hands-off, laissez-faire attitude towards the economy and allow
Adam Smith’s “invisible hand” of capitalism to work through the
free market.?*¢ The limited role of government is merely to create
conditions that are conducive to economic growth (i.e., peace and
stability) and then leave the rest to the private sector. Few invest-
ment incentives are necessary in such an economy because the pri-
vate sector operates very freely with minimal governmental
interference, and because limited government implies limited
taxation.?#’

On the other hand, the government may take a more active
role and implement economic policies by directly influencing the

246. For example, this has been the predominant policy of the British authorities in
Hong Kong for 150 years and Hong Kong’s economy has flourished.

247. This was once considered the standard model for the American economy; how-
ever, that is no longer the case.
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private sector through the exercise of its administrative authority
over industry. Extensive, far-reaching and pervasive “administra-
tive guidance,” where successful, produces a close, cooperative
partnership between government and industry, which work to-
gether for the collective economic good of the nation.?*®

Taiwan’s experience has been somewhere in between these two
models. Clearly the R.O.C. is not a laissez-faire regime of limited
government. There is government involvement in the economy and
cooperation between the public and private sectors. However,
rather than merely directing the economy through cooperation be-
tween the public and private sectors, the R.O.C. government’s role
has been to encourage the private sector through economic incen-
tives. Therefore, as pointed out in the introduction to this paper,
Taiwan’s success had been built by the success of many small and
medium size private enterprises and not by large industrial and fi-
nancial conglomerates who work closely with government bureau-
crats. The role of the R.O.C. government has been first to create
conditions that are conducive to economic growth (i.e., peace and
stability) and then to offer incentives that actively encourage pri-
vate entrepreneurs to productively take advantage of those
conditions. = _

In comparison, the role of the U.S. government today in the
nation’s economic sector is neither productive nor successful. Our
governmental regulation of business and irrational tax system have
been described by at least one writer as “the invisible foot”.>*° And
our politically motivated redistribution of wealth®° through our tax
system and our system of “entitlements” penalizes the productive
elements of our society and provides no incentives to improve
productivity. :

From the traditional (conservative) American perspective on
the role of government in the national economy, one easily might

248. This is the so-called “Japan, Inc.” or “corporate state” model. A third model,
the centrally-planned socialist economy (e.g., that of the former Soviet Union or main-
land China), has been sufficiently discredited by recent history that it will not be dis-
cussed in this paper.

249. Former economics professor, now Congressman, Dick Armey is credited with
creating the term “the invisible foot” in correspondence with Professor Milton Fried-
man. The term describes the adverse effects of excess government interference in the
economy, the opposite of Adam Smith's more economically positive “invisible hand”.

250. You cannot redistribute wealth that is not being created. The less fortunate
members of society might be better served by a government which recognizes that a
prerequisite for any program to help the poor is a sound national economy that pro-
duces wealth.
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conclude that the R.O.C. government is involved in sectors of the
economy which we would prefer to leave to the private sector.z!
However, the actual state of affairs in the United States is such that
the traditional view is no longer a reality. We now have a federal
bureaucracy that reaches into every area of our economy and that
burdens our productive sectors with incomprehensible regulations
and tax laws.

Speaking pragmatically rather than ideologically, and leaving
aside for the moment the many arguments for reducing or eliminat-
ing this bureaucracy, we would appear to be stuck with this “big-
government” and are not likely to be able to reduce it to its more
traditional, conservative role. In fact, the current trend is not to-
ward limiting government but rather toward an ever-expanding
government bureaucracy that is becoming ever more involved in
our economy.

Furthermore, it is frequently argued these days that even if the
traditional role of government is a more limited one, in the modern,
global marketplace we need a “national industrial and/or economic
policy” to compete with countries such as Japan and Taiwan, which
have such policies.

While we may choose not to go so far as creating a national
development fund based on Taiwan’s model** or to establish our
own version of MITI,?*® we should certainly be able to learn from
successful models and incorporate those elements that are useful in
our economic context. As mentioned in the introduction to this pa-
per, Taiwan’s economy of small and medium size enterprises gener-
ally bears more resemblance to the individual, entrepreneurial
American model rather than to the more group-oriented Japanese
model. It seems logical that certain successful elements of Taiwan’s
experience could be put into practice in the United States.

Reliable tax incentives for savings and productive investment,
such as those provided under the SEI and the SUI, produce long-
term economic growth. Long-term economic growth creates a
strong, prosperous and competitive nation. Only a strong, prosper-
ous and competitive nation can provide a rising standard of living
for its citizens. A society that hopes to share its wealth with its less

251. For example, this conclusion easily might be reached concerning areas such as
the Executive Yuan Development Fund and the provisions for governmental technical
assistance.

252. Considering our federal budget deficit, we clearly do not have the necessary
funds anyway.

253. MITI is Japan’s Ministry of International Trade and Industry.
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fortunate members must first create that wealth, and the efficient
way to do it is to enable the people themselves to create that
wealth.

It has been argued that the dynamic economies of successful
East Asian countries prosper at the expense of their people. The
argument is that the people’s well-being is subjugated to national
economic goals. The argument continues: if these countries pro-
vided for their people’s welfare through entitlement programs such
as those in the United States, not only would their citizens’ stan-
dards of living®** be raised, but also their international competitive-
ness would be lowered, i.e., brought closer to that of the United
States.

There are many examples that may be taken from the coun-
tries of East Asia to refute such an be taken from the countries of
East Asia to refute such an argument. For example, in Hong Kong,
which probably has the most purely capitalist, laissez-faire economy
in the world,? the vast majority of the population lives in govern-
ment subsidized housing.?°® Medical care also is subsidized in
Hong Kong.?*’ Taiwan, for example, has long required employers
to provide worker’s insurance®® and recently has passed legislation
to institute universal health insurance for all citizens beginning in
1994.

Notwithstanding the importance of these “social welfare” pro-
grams, the most important role of the government in these dynamic
East Asian economies has been to encourage overall economic
growth, not to redistribute wealth or equalize social conditions.

254. While it is true that the United States still has the world’s highest standard of
living, it has already begun to decline and those of East Asian countries such as Taiwan
are rising rapidly.

255. Hong Kong’s economy has been described as “Milton Friedman’s dream comes
true.” The tax system is based on a flat rate (approximately 15% for personal income
tax and 17.5% for corporate income tax) and the threshold at which tax liability is
incurred is high enough such that much of the working population pays little or no
income tax.

256. Government subsidies for housing began as an effort to provide housing for the
huge influx of refugees from China during the cultural revolution.

257. Apparently the system is quite a bit more successful in Hong Kong than it is in
Britain.

258. Under Taiwan’s compulsory system of worker’s insurance (Lao Pao), employees
contribute a certain percentage of the cost of insurance through payroll deductions and
the employer contributes the rest. See Lac Kung Pao Hsien Fa (The Labor Insurance
Law), promulgated July 21, 1981, last amended February 3, 1988 (R.O.C.).
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The success of economic incentives and tax benefits such as
those provided under the SEI and the SUI has been demonstrated
and proven in actual practice by the “economic miracle” Taiwan
has achieved, and by which all of Taiwan’s citizens have benefitted.
The United States may wish to study Taiwan’s success and perhaps
implement some of its elements to improve its own economic
condition.
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APPENDIX 1

PARTIAL LIST OF REGULATIONS ISSUED UNDER
THE STATUTE FOR ENCOURAGEMENT OF
INVESTMENT*

4 2 ¥ %% B & 8 A& % % (Sheng Ch'an Shih Yeh Chiang Li Lei Mu Chi
Piao Chun), Categories and Criteria of Procductive Enterprises Eligible
for Encouragement, promulgated under SEI, Art.3, last amended November
26, 1986, expired May 3, 1991, Executive Yuan, R.0.C..

TR B EZHEELE A FESNBMENEB R AL (Esing Cheng Yuan He Ting
Hsio Cheng Sheng Ch'an Shih Yeh Chiang Li ILei Mu Chi Piac Chun),
Revised Categories and Criteria of Productive Enterprises Eligible for
Encouragement Approved by the Executive Yuan, promulgated under SEI,
Art.3, November 3, 1990, Executive Yuan, R.O.C..

€ E L AF L AN ME M & M &4 R (Chung Yao Sheng Ch'an Shih
Yeh Te Pie Chiang Li Shih Yung Fan Wei Chi Piao Chun), Categories and
Criteria of Important Productive Enterprises Eligible for Special
Encouragement, promulgated under SEI, Art.l15, last amended October 27,
1981, expired May 3, 1991, Executive Yuan, R.O.C..

L HEAF LA = XK A L B M E(Kung K'uang Yeh Huo Shih Yeh
Ch’uang Li Huo K'uo Ch'ung Chiang Li Piao Chun), Criteria for
Encouragement of Establishment or Expansion of Mining or Industrial
Enterprises or [other] Enterprises, promulgated under SEI, Art.20,
March 16, 1987, last amended November 30,1987, expired May 3, 1991,
Executive Yuan, R.O.C.. :

A AFEHAH RSB % A K M B 4. K M ik (Sheng Ch'an Shih Yeh Yen
Chiu Fa Chan Fei Yung Shih Yung T'ou Tse Ti Chian Pan Fa), Measures For
Application of Tax Credit for Research and Development Expenses for
Productive Industries, promulgated under SEI, Art.34, September 16,
1985, expired April 24, 1991, Executive Yuan, R.O.C..

*This list contains only those items that are available in the
University of Washington law library and some which the author has
obtained from sources in Taiwan. It is not a complete list.of all the
Regulations, Guidelines, Procedures and other documents promulgated
under the SEI.
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AAFER AR EZRKNSBAM AL KAV HIH K LM E(Sheng
Ch'an Shih Yeh Shu Ju Chi Ch'i She Pei Fen Ch'j Chiao Na Chi Mien_ Cheng
Chin K'cou Shui Chuen Shih Shih Pan Fa), Enforcement Rules Governing the
Payment in Installments of and Exemption from Duties and Dues Leviable
on Machinery and Equipment Imported by Productive Enterprises,
promulgated under SEI, Art.21 T4, November 5, 1971, last amended
November 7, 1981, Ministry of Finance, R.O.C..

N KSR EFEAN RN AMWS T ® Mk (Chiang Li Tui Wai
T'ou Tse Shih Yeh Shih Yung Fan Wei Chi Fu Tao Kuan Li Pan Fa),
Applicable Scope and Rules for Encouragement of Outbound Investment
Enterprises, promulgated under SEI, Art.8, July 12, 1987, Executive
Yuan, R.O.C..

M T X = i A & ] (Is'e Lie Hsing Kung Yeh Chih Shih Yung Fan
Wei), Applicable Scope of the Strategic Industries, promulgated under
SEI, Art.41 %2, December 23, 1986, expired April 24, 1991, Executive

Yuan, R.O.C..

KE A AF X IR ARG ETRRARANZERAMNE
(Min Ying Sheng Ch'an Shih Yeh Kou Chih Kuo Ch'an Ch'an Yeh Chi Chie
Fang Chih Wu Jan She Pei Shih Yung T'ou Tse Ti Chien Pan Fa), Measures
Governing the Investment Tax Credit for Purchase by Private Productive
Enterprises of Domestically Produced Industrial Machinery and Pollution
Control Equipment, promulgated under SEI, Art. 10, June 29, 1988,
expired May 3, 1991, R.O.C..
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APPENDIX 2

OTHER CLOSELY RELATED REGULATIONS
AND GUIDELINES*

B WA E K FIE LR RMESARYTESAAB (Chaio Wai
T'ou Tse Fu Mian Piao Lie-Chin Chih Chi Hsien Chih Ch'aio Wai Jen T'ou
Tse Yeh Pie Hsiang Mu), Negative List for Investment by Overseas
Chinese and Foreign Nationals, promulgated under SIFN, Art.5, last
amended Auqust 1991, Executive Yuan, R.O.C.

T ERKBHEELEZ RS &M A MY R % (Cung Hia Min
Kuo Tui Chung Yao Kung Yeh Chih Ts'ai Shui Chin Jong Chiang Li Chi Fu
Tao Tsuo Shih), Republic of China Measures for Tax and Financial
Encouragement and Guidance of Important Industries, promulgated August
1988, R.O.C..

FHEANAARTA AT EMAG N MRS R A MALAE RS (Hua
Ch'iao Chi Wai Kuo Jen T'ou Tse Sheng Ch'an Shih Yeh Shu Ju Tse Yung
Chi Ch'i She Pei Chien Hua Tsuo Yeh Yao Tien), Key Points of the
Simplified Procedure for the Importation of Machinery and Equipment by
Overseas Chinese and Foreign Investors of Productive Enterprises,
promulgated August 19, 1982, Ministry of Economic Affairs, R.O.C..

KR SN ELE R A M E (Tul Wai T'ou Tse Chi Chi Shu He
Tso Shen He Chu Li Pan Fa), Regulations Governing the Screening and
Handling of Outward Investment and Outward Technical Cooperation
Projects, promulgated June 12, 1964, last amended January 21, 1987,
R.O.C..

# ¥ B € (T'ou Tse Chi Hui), Investment Opportunities, Ministry of
Economic Affairs, Industrial Development and Investment Center, July
1990, R.O.C..

*See note following Appendix 1.
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APPENDIX 3

LIST OF NEW REGULATIONS ISSUED UNDER
THE STATUTE FOR UPGRADING INDUSTRIES*

ReE T RL2AETRBRATRIIZAETINNSEN & £ 0 § 8
& ¥ & % M & (Ku Fen You Hsien Kung Se Yan Chiu Yu Fa Chan Jen Ts'ai
P'ei Hsun Chi Chien Li Kuo Chi P'in P'ai Hsing Hsiang Chih Chu Shih
Yung T'ou Tse Ti Chien Pan Fa), Procedure for Application of Tax Credit
for Expenditures for Research and Development, Personnel Training and
Establishment of International Brands by a Company Limited by Shares,
promulgated June 28, 1991 under SUI, Art. 6-3, R.0.C..

8 MM A R M B MY ¥ E (Chu Tao Hsing Hsin Chan P’'in Kai Fa Fu
Tao Pan Fa), Procedures for Encouragement of Development of Leading New
Products, promulgated June 5, 1991, R.O.C..

KA dd 2 M BXBRIEG HLAARKALHEE WBHETER
% o& {5 M A A M E (Min Ying Chih Tsao Chi Chi Shu Fu Wu
Yeh Kou Chih Tse Tung Hua Sheng Chan She Pei Huo Chi Shu, Fang Chih Wu
Jan She Pei Huo Chi Shu Shih Yung T'ou Tse Ti Chien Pan Fa), Procedure
for Application of Tax Credit for Purchase of Automated Production
Equipment or Technology, Pollution Control Equipment or Technology by
Manufacturing or Technical Services Enterprises, promulgated April 15,
1991 under SUI, Art. 6-3, R.O.C..

4] E A F X > i M & B 4 % (Chuang Yeh T'ou Tse Shih Yeh Chih
Shih Yung Fan Wei Piao Chun), Applicable Scope and Standards for Use by
Venture Capital Enterprises, promulgated August 24, 1992 under SUI,
Art. 8-3, R.O.C..

KB RA X amitis AR RmABOERAGETRRHEALHNEHEAN
£ fF 4 3 ¥ & (Min Ying Nung Yeh Kou Chih Tzu Tung Hua Shen Ch'an She
Pei Huo Chi Shu Chi Fang Chih Wu Jan She Pei Huo Chi Shu Shih Yung T'ou
Tse Ti Chien Pan Fa), Procedure for Application of Tax Credit for
Purchase of Automated Production Equipment or Technology and Pollution
Control Equipment or Technology by Private Agricultural Enterprises,
promulgated June 7, 1992, R.O.C..

* List updated as of February 20, 1993.
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ReEfR2adREANERAAIAERARIEE XM R LM%
(Ku_Fen You Hsien Kung Se T'ou Tse Yu Tse Yuan Pin Chi Huo Fa Chan Chih
Huan Ti Chu Shih Yung T'ou Tse Ti Chien Pan Fa), Procedure for
Application of Tax Credit for Investment in Resocurce Poor or
Underdeveloped Areas By a Company Limited by Shares, promulgated July
24, 1992, R.O.C..

TR M HEFRAMHEN L N, (Chung Yao K'e Chi Shih Yeh Shih Yung
Fan Wei Piao Chun), Applicable Scope and Standards for Use by Important
Technological Enterprises, promulgated February 10, 1993, R.O.C..
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APPENDIX 4

COMPARISON CHART OF IMPORTANT
PROVISIONS OF THE SEI AND SUI

SEI

SuI

QUALIFICATION FOR BENEFITS

CLBS*>®
FIA?2% status (if foreign)
“productive enterprise”

CLBS
no mention of foreign cos.
no specified type of co.

TAX HOLIDAY

4 or 5 year tax holiday
(potential 4 year deferral)

no tax holiday

ACCELERATED DEPRECIATION

new enterprise:
accelerated by 1/3
renovation of equipment:
accelerated by 50%

accelerated by 2 yrs. for
most equip. or 1/2 of service
life for most favored

INVESTMENT TAX CREDITS

5-20% for production equip.

up to 30% of shares in
important tech. ent.

up to 20% for shares in VC?!
ent.

15% tax reduction if co. taken
public

5-20% for automation,
pollution control, r&d &
personnel training

up to 20% for investing in
underdeveloped areas

up to 20% of shares in high-
tech & VC firms after held for
2 yrs.

not mentioned

259. company limited by shares
260. foreign investment approval
261. venture capital
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EXEMPTIONS FROM INCOME TAX

newly issued shares issued same
upon re-investment of
earnings
80% of income from same
investment in VC firm by
CLBS
patent income patent and/or software
copyright
certain savings accounts not mentioned
reserve from issue of shares same
above par
RETAINED EARNINGS
CLBS 50% p.i.c.2? CLBS 100% p.i.c.
productive ent. 100% p.i.c. important productive ent.
100% p.i.c.
RESERVE AGAINST FOREIGN INVESTMENT LOSSES
1% forex reserve for export w/ IC?®? approval up to 20%

of overseas investment
7% forex loan debt

REDUCTION OF FOREIGN INVESTOR’S WITHHOLDING
TAX LIABILITY

w/ FIA 20% same

262. paid in capital
263. investment commission
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