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I .  THE FEDERAL AND STATE MANDATE: PERMANENCY PLANNING FOR 
CHILDREN. 

A. THE PROBLEM: FOSTER CARE DRIFT 

Foster care is a supportive short term service for a 

child who requires placement outside of the home of his family 

or custodian because his physical or emotional well being is 

jeopardized by dependency, neglect or abuse. Supportive 

services are also to be provided to the child's family to 

facilitate the return home of the child. 

This, however, was not always 
·
t;"he role of foster care. 

The origins of the foster care syst�'lolas the 19th century 

reform of the child welfare system known as "placing-out". 

Orpha.nages and almshouses were replaced by private homes; 

children were sent away to live w!-th families. 1 This created 

a large population of -tielpless children adrift from their 

natural parents with no prospect of returning home . 

The 1970's witnessed an awareness that this problem of 

"foster care drift" characterized the 20th century foster care 

system as well. In 1977, over half a million children 

nationally lived in foster care homes as wards of the state. 2 

In 191p, fifty to eighty percent of the children in foster 

care we're estimated to be drifting; they had little or no 

conta� "ith their families and no plan for their eventual 

1
F·oster Chi ldr,en In the COUrJ&f Foreword (M. Hardin ed 1983); M. Garrison, \Jhy Terminate Parental Rfghts 

35 Stan. L. Rev. 423, 431·442 <1983) <Garrison). 

2H.E.W. Study, � S. Rep. No.)336, 96th Cong. 1st Sess. 10·11 reprinted In 1980 U.S. Code Cong. & Ad. News 
1460. See also Children's Defens_e Fo.n:l, Children Wlthout Homes 1·2 (1978) (C.D.F. Study). 
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return home or permanent placeme.nt outside the home .3 Man9', 

having lost contact with their families had been shifted from 

home to home with no opportunity to develop lasting 

relationships in any one home.4 For example in 1977, 38t of 

children in foster care nationally had been moved once or 

twice, 18% had been moved more than twice. 5 In addition, 

foster care was not a short term service. Rather, in Maryland 

in 1981 the average length of stay in foster care was 6. 2 

years. 

In sum, the system created a group of children taken from 

their homes and abandoned by the state. They were often 

removed from their homes when it may have been possible to 

provide services to enable the family to stay together. 

Placements were made without consideration of the special 

needs of each child; and at times �t an unnecessary distance 

from the natural parent(s). Children often were kept in foster 

care far beyond the duration of the problem that obviated 

their removal from the family. Children had become the victims 

of the system designed to help them.6 

The causes of the problems with foster care also came 

into sharp focus in the 1970's. Systemic flaws were 

3Howe, Oevelopmept of a Model Act to Fr .. Chftd�en for Permanent Placement; A Ca&e Study In liM & SOCial 
Plomlng 13 FM. l. if. 2S7, 274 (197'9). 

4M. Garrfsan, utly T�ioete P•rental lto!!tt 35 Sta'\. l. Rev. 423, (1983) .. 

5a.lld Uelfare 5evlce FY 84, lnt .. lw Poo-woocr Ploml"8, (Feb. 7, 1983), cpF Slll5ty It 187. 

6cpf Study. s.-.. note 2 (dc:lculentl 8t length The tr•ment of Children In Foster (.are), S.. abo Garrison 
u 428·432, su o\so Bactgroo.n:l on P\.0. l. 96·2n r-lotlono 411 Fad. Reg. 23104 (1983), Motional l-l Rnouree 
Center for Child ArhockY and Protection, Tht Adoptlqn Assfttence and Child \l!lfare Act of1900. An lntrMstlon 
for J\N!1')!lt Court Jud9es, 1·2 (1983) (NlRCCAP -r). 
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responsible for the irresponsible treatment of children as 

wards of the state. case workers were overloaded with cases 

and turnover among workers was high. Financial resources for 

providing services to prevent foster care placements were 

extremely limited. There was no consistent federal or state 

policy regarding foster care, and therefore little or no 

emphasis was placed on reunifying children with their parents 

or providing permanent placements for children who could not 

be returned to their homes . 7 

The effects of this haphazard treatment of children 

became clearer as professionals began to focus on the foster 

care system. Studies regarding children who experienced the 

loss or absence of an ongoing permanent relationship with a 

parental figure revealed that such children were more apt to 

be psychologically disturbed and involved in criminal 

activity.8 

In the last decade there have been two major developments 

in response to the reorganized problems in foster care. In 

1980 Congress passed Public Law 96-272, the Adoption 

Assistance and Child Welfare Act. In 1984 the Legal Aid 

Bureau, the Children ' s  Defense Fund, and the Baltimore law 

7
For an overv1ew and discussion of the systeMic causes of problems in Foster Care see CDF Study, 5·9. 

8see e.g. J. COldstefn, A. Freud and A. SOlnit, Bevond the But lnterut of the Child(2d ed. 1981), 
Garrison at 424; H. Littner Some Traumatfe Effects of Separation and Placement (9th printing (1976)). see also 
An Informal study of Maryland Prison Population eoncb:t.ed by the staff of the Foster Care Review Board, !!..!.iS.2tX. 
of Foster Care Jn the Childhoods of Male Prison Irwnates. A Survey,, <1982> <on ffle with the Maryland c;then 
Soard for Review of Foster Care of Children). 

Cht ldren who reside in long··ter11 foster care placements are more frequently socially maladjusted than 
thei r peers, leaning toward delinquent behavior and mental illness. Kad.ashfn, A toqow-up stuctv of Children 
Adopted whtn Old eri Criteria of Success, American Journal of Orthopsychiatry 530 (1967}. 
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firm of Whiteford, Taylor and Preston filed suit seeking 15 

million dollars in damages from state and local foster care 

officials and case workers for abuse and neglect in Baltimore 

City foster homes. The suit also sought systemic changes in 

the city's foster care program. On September 27, 1988 the 

Unite d  States District Court for the District of M.ary1and 

approved a consent decree submitted by the parties on April 

26, 1988 as fair, reasonable and adequate resolution of the 

suit. 

B. PUBLIC LAW 96-272, THE ADOPTION ASSISTANCE & CHILD 
WELFARE ACT OF 1980 

Public Law 96-272, the Adoption Assistance and Child 

Welfare Act of 1980 (the Act), is remedial legislation 

designed to remedy specific problems existing in state foster 

care programs. 9 This legislation was the product of many years 

of discussion by a broad range of professionals including 

judges, lawyers, social workers, mental health practitioners, 

child welfare officials, and foster care and adoptive 

parents . 10 The Act has stimulated system wide reform of the 

9r ho Act 8l1lllt"da Title lV·B of the Social Security Act codified at Social Security Act §§420·428, 42 u.s.c.A. §§620·28 (West Supp. 1981> and establishes Title IV·E Foster care and Adoption Assistance programs 
replacing Old Title IV·A foster care prOijr .... Social Security Act §§470·476, 42 U.S.C.A. S§670·676 (1983). 

10!.!! Hardfn, supra note 1, at 575-578. (M. Allen, c. Golubock, 1.. Olson> A Gut de to the Adoetlon 
As.shtance and Child Welfare Act of 19§0). Extensive eonsfderatfon of the problems with foster cere were 
addr·essed fn a series of hear;ngs begiming in 1975, �Adoption ard Foster c.are 1975: Hearings before the 
S\beomn. on Children and Youth of the Senate C<:m��. on labor and PubUc Welfare, 94th Cong., 1st Sess. (191'5); 
Fostercare: Problems and Issues, Part 1, Jofnt Hrg. before the Subc:onm. on children and youth of tt\e Senate 
COIRJI. on Labor and Pl.bl f c Uel fare and the S\bc.OIYIII. on Select Educet i on of the House Con:m. on Educat Jon and 
Labor, 94t.h C ong., 1st Sess. (1975). Legislation was introduced inhially by Congressman G.eorge Miller (0. 
Cal if.) In 1977, H.R. noo, 9Sth Cong., 1st Sess. (1977), H.R. 3434, 96th Cong., 1st Sess., (1979). Heari09s 
held en these Bills were considerable:!!.! Hearings on H.R. 7200, Senate Finance C01m1., 95th tong., 1st Sess. 
(19n). Hearings on H.R. 7200, Public Assistance and Ul"'ef1'PloyRnt Ccxrp. Subconm. of the House Ways and Means 
coam. 95th tong., 1st Sess. (19n>. Hearings on 3434, Senate Finance Corm. 96th Cong. 1st Sess. (1979); Hearings 
on 3434, Public Assistance and Untq)loyment Com. Subccmn. of the House Ways and Means Com�., 96th Cong., 1st 
Sess. (1979). See also Content and Purposes of Pub. L. 96·272, 48 Fed. Reg. 23104 <1983). 
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foster care system by imposing conditions on all states 

receiving federal funds for child welfare programs and by 

reversing federal financial ince.ntives which had encouraged 

the excessive use of foster care, rather than services to keep 

biological. families intact or to find permanent homes for 

children in foster care. 

The major goal of the Act is to reduce the number of 

children adrift in foster care.11 This is achieved by 

encouraging, and in part mandating, the development of 

permanent family homes for children who have been abused, 

neglected or abandoned. Permanency is accomplished in any one 

of three ways: 

1. Preventing Remoyal 

Children, whenever possible, should be allowed to remain 

at home. Preventing unnecessary separation of the child from 

the family keeps the child out of the temporary foster care 

system and promotes the permanency of the natural family unit. 

The Act stimulates the use and development of quality 

services useful in preventing a child's removal from the 

home.12 The Act, also, compels courts to carefully scrutinize 

the entry of children into the foster care system by insuring 

that "reasonable efforts" were made to prevent removal. 13 

11see Content and Purpose of Pub. L. 96·272, 48 Fed. Reg. 23104. 

12socfal Security Act §§471 (a)(15), 42 U.S.C.A. §671 (&)(15) (1983). 

13socfal Security Act §§471 (a)(15), 472 (a)(l), 42 U.S.C.A. §§671 (&)(15), 672 (a)(1) (1983). 
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2. Reunifying the Family 

Reunification of a child with their natural parents also 

promotes permanency. The Act encourages early reunification of 

children with their parents in situations where removal is 

necessary. Planning for the return home and providing services 

to the family are the key to reunification once the problems 

that triggered removal have been identified. The Act requires 

states to develop a plan for providing reunification 

services. 14 It also requires judicial scrutiny in each case 

of the efforts being made to reunify the family. 15 

3. Permanency Planning 

Permanency planning means working to assure permanent 

family homes for children who have been abused, abandoned, or 

neglected. This process includes: preventing unnecessary 

removal from the original family unit; returning foster 

children to families within a reasonable time after removal; 

and securing permanent homes for foster children when they 

ca.nnot be returned within a reasonable time. The goals of 

permanency planning are based on the assumption that children 

need a stable and predictable life situation taking into 

account the impe.rmanence of foster care. 

Permanency planning for children in foster care is a 

dynamic process which facilitates decision-making. Through 

this process, communication between the social worker and the 

14
socfal security Act §471 Ca>C15), 4Z u.s.c.A., §671 (a)(15) (1983) • 

. 15
socfal security Act §§471 Ca>C15), 4n (a)(1), 4Z u.s.C.A. §§671 (a)(15), 6n (o)(1) (1983). 
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clients should be improved, expectations should be clarified 

and the direction of case planning should be understood by all 

parties concerned. The proce.ss begins when a decision is made 

that a child must be placed away from his/her birth parents or 

guardians. Within 90 days of placement, or sooner, a permanent 

plan must be formulated and clearly stated in the record. The 

plan is intended to provide permanence in a child's living 

arrangement and a continuity of significant relationships. It 

is, therefore, the goal to be achieved (subject to change when 

new information surfaces) in order to avoid foster care drift. 

A permanency plan has a number of component parts. The plan 

should include: 

identification of a permanent home 

an appropriate legal status (who will have rights 

to make decisions regarding various aspects of the 

child's life), and 

a clear time limit for achieving the plan.16 

Permanency planning is assured for each child in foster 

care through the use of case plans and administrative and 

judicial reviews both of which are mandated by Pub.Law 96-272 

§475. 

In sum, the act specifically encourages permanency by 

establishing fiscal incentives and substantive requirements 

for each state administering a foster care system. States must 

develop and provide services which prevent or eliminate th"e 

16F·oster Care Review Board, "Key Concepts of Permanency Planning", May 20, 1981, Blue Sheet 11. 
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need for removal and which promote reunification. 17 Local 

departments of social services must demonstrate to the court 

that in each case reasonable efforts were made to prevent 

removal and to reunify the family. 15 Every child in foster 

care must have a case plan that is reviewed periodically. 19 

And lastly, parents and children must be afforded procedural 

safeguards when certain important determinations are made 

regarding a child in foster care. 

The federal Act gives each state some discretion in 

interpreting and implementing these requirements.� Thus, it 

is important to understand how Maryland has chosen to comply 

with the Act ' s  provisions . 

C. PREVENTIVE AND REUNIFICATION SERVICES 

states are required by the Act to create a program of 

preventive and reunification services as part of their foster 

care system.21 The Act, however, does not spell out the 

components of an adequate preventive or reunification service 

proqram. 22 

Regulations accompanying the Federal Act list several 

17soctol Security Act §471 (1)(15), 42 U.S.C.A. §671 (o)(15) (1983). 

15soc!ol Security Act §§471 (1)(15), 472 (o)(1), 42 U.S.C.A. §§671 (0)(15), 672 (o)(1) (1983). 

19soclol Security Act §1471 (1)(16>, 472 (ol(2)(1), 475 Cll, C5l, 42 u.s .c.A. §1671 co>C16>, 672 COHZ>Cil; 
675 (1), (5), (1983). 

20camenta aeCOIIpltiYing regulatfcn� fiiPl-.ntlng the Aet not• the u:ttnt of the dlacretfon left to Mth 
ototo In orooe >llere tl\e Act ond Its rotUhtt.,. do not apectfy ��lance. 

21Soclol Security Act §471 (o)C15), 42 U.S.C.A. §671 (o)(1 5) (1983). 

22c-u to r-lotlons 48 Fed. Rf9. Z3112 (1983) ("To r-eq.�lre states to l"'Pl_,t o Fedorolly selected 
list of apecfflc ••rvfces is not eonsfst.nt with the dlacretfan and flexibility necessary for the at.ates to 
oporoto tholr Title IV-B progr .. ). 
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services which may be specified in a state package of 

services. These include : 

twenty-four hour emergency caretaker and homemaker 
services; day care; crisis counseling; emergency 
shel tars; procedures and arrangements for access to 
available emergency financial assistance; arrangements 
for the provision o f  temporary child care to provide 
respite to the family for a brief period, as part of a 
plan for preventing children's removal from the home; 
other services which the agency identifies as necessary 
and appropriate such as home-based family services, self
help groups, services to unmarried parents, provision of, 
or arrangements for mental health, drug and alcohol abuse 
counseling, vocational counseling or vocational 
rehabilitation; and post-adoption services.23 

Maryland's child welfare service plan also outlines 

programs which provide services to promote pre-placement 

prevention i n  emergency and. non-emergency situations and 

reunification efforts . 24 

The development and use o f  any preventive or 

reunification services must involve an identification of the 

particular proble.ms and needs in the family constellation and 

a matching o f  services appropriate to remedying these 

particular problems and needs. 

1. Pre-placement prevention services 

Services to families are the key to preventing the need 

to remove a child from his or her family. 25 Abuse and 

neglect , the two main factors precipitating removal of a 

child, can be effectively addressed by providing direct 

2345 C.F.R. §1357.15 (&)(1)(2). 

24� Maryland Chfld �elfare Servftes Plan, October 1, 1983-Sept. 30, 1985 <Plan). 

2S� CDF Study pp. 26, 153·167. 
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services to the family.u Maryland is working now on creating 

comprehensive pre-placement preventive services in each of the 

local counties and Baltimore City.u 

Local Departments of Social Services have different pre-

placement services available for families. Some examples 

include parent aides, respite care, homemakers, legal aid, 

emergency and temporary housing, day care, 24 hour crisis 

coverage, and transportation. Some localities have access to 

specialty services designed to deal with adolescents, sex 

abuse situations, or battered spouses. Services vary between 

different areas in the State.u 

Ma.ny of the services available for reunification would be 

equally useful for pre-placement prevention. Unfortunately, 

special projects and specific services are often available 

only for reunification. Maryland, to date, has advanced 

further in developing a program to reunify families once a 

child is removed. 29 This has led to the complaint that a 

family has to "give-up" its children in order to qualify for 

services that could have helped the family to stay together. 

In addition, the amount of money a natural family receives 

under AFDC to take care of their own child is less than the 

26Ac.c.ordfng to • feet sheet releesed by the Oepe.rtMnt of lk.IMn Resources/SOcial S•rvicet Athtnfstntfon 
on F .. ttrcore populotlon In Moryloncl 1981·1983, - one! -leet ...,.. tile l'f"l•ry ••••one fOI' ploc_,t In 
52.76X of tht caoH In 1981; 52.36 In 1983. Otpt. of "'-' lti!OUI"Cee, Soc:. ServlcH Ado., Rnttrd> & Evtluatlon, 
Ttblt XI, •Prl•ry Reoson fOI' Ploc-t• 10/13/83. 

27fim pp. 28, 41-45. 

28f.lm p. 62. 

29eten. su pp. U, 29; Child 1/elfort Strvlcn FY-84 !ntrnolve Penneuencv Plomlns. (ftb. 7, 19113). 
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amount of money a foster· parent receives in foster care 

benefits. 

2 .  Reunification Services 

Special monies have been made available to facilitate the 

return of foster care children to their natural parent(s) •30 

Maryland's Reunification Project gives each local department 

of social sertices discretion in using funds to reunify 

families. 31 Resources potentially available include a 

combination of financial and social services: such as small 

cash grants for transportation, a deposit on a new apartment, 

psychological testing and treatment for parents and childreh, 

homemaker services, or day care and parent aides.32 

3 .  Reasonable Efforts 

All the state plans in the world won ' t  guarantee the 

appropriate provision of services in a specific case. 

Therefore, the Act requires more than a state plan. In each 

foster care case there must be a judicial determination that 

reasona.ble efforts were made to prevent removal and reunify 

the family. Without such a finding, the state is ineligible to 

claim federal funds for that child. Any court ordered foster 

care placement or service is then at the expense of the 

state.33 

30Plan pp. 29, 46·49. 

311d. 

32Child Welfare Servi�es FY 84, Intensive PermanencY Plannins. (f�. 7, 1983). 

33soclal Security Act §§471 (1)(15), 472 (8)(1), 42 U.S.C.A. §§671 (1)(15), 672 (1)(1) (1983). 
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The intent of"the reasonable efforts requirement is to 

provide a fiscal incentive for the development and improvement 

of services to prevent removal or reunify a family. This will 

impel courts to carefully scrutinize the entry of children 

into the foster care system, and ultimately will reduce the 

number of children in foster care.� 

Maryland has not been alone in wondering what constitutes 

reasonable efforts, when these efforts are necessary, when the 

judicial determination must be made that there were reasonable 

efforts, and whether the juvenile cou.rt has the authority to 

order that specific efforts be made. 

a. Defining Reasonable Efforts 

Title IV-E of the Social Security Act, which took 

effect on October 1, 1983, requires that for each child 

entering foster care to be eligible for federal matching 

funds there must be a judicial determination that: 

(T)he removal of the child from the home was 
the result of a judicial determination to the 
effect that continuation therein would be contrary 
to the welfare of the child and (effective October 
1, 1983) that reasonable efforts of the type 
described in section 471 (a) (15) have been made. 
Social Security Act §472 (a) (1), 42 U.S.C. §672 . 

. . . in each case, reasonable efforts will be made 
(A) prior to the placeme11t of a child in foster 
care, to prevent or eliminate the need for removal 
of a child from his home, and (B) to make it 
possible for the child to return to his home ... 

Social Security Act §471 (a) (15), 42 u.s.c. §671 (a) (15). 

34wational Legal Resource Center for Child Advocacy & Protection, NLRCCAP paper p. 3; Memo from Marc 
Hardin, ABA Foster care Project, Re: The Required Judfcfel Oetepelnatton of Reasonable Efforts to Prevent 
Remoyal and Re...,ify The f""'ilv <ABA Memo) p. 3 a.5. 

12 

Libint
Rectangle



The federal act and its accompanying regulations 

specifically avoid defining what constitutes reasonable 

efforts. Similarly, Maryland has not established any 

regulatory or statutory definition of what constitutes 

reasonable efforts. Some commentators view the 

"reasonable efforts" requirement as meaning diligence, 

good judgment and an absence of negligence.35 In 

practice it is a subjective decision that the court must 

make once they are satisfied that the local department of 

social services has articulated and documented ;  

(1) the specific proble.ms in the home that 

created the need to remove the child; 

(2) the services that were provided to 

address those particular problems; 

(3) the reasons why these service� either did 

not work to prevent a child's removal, or were 

determined to be inappropriate or impractical 

in the situation, and 

(4) why further efforts would be impractical. 

An evaluation of these factors is crucial to a 

determination regarding reasonable efforts. Consider, for 

example, how such a determination could be made in the 

following case. The Department of Social Services learns 

that a child is being neglected by a mother who has sole 

responsibility for four children, who has recently been 

35 ABA Memo p. 4, 0.8. 
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deserted by her husband, and who has ongoing problems 

with drug or alcohol addiction. The local department of 

social services and the mother agree that the department 

will provide a parent aide, day care for two of the 

children and the mother will enroll in a drug counseling 

program. By arranging for services for the mother and her 

children and providing access to drug or alcohol 

counseling, removal can thus be prevented. If, however, 

the mother was unwilling to use these services, 

docume.ntation that these appropriate services were 

offered to the family and were unsuccessful would 

establish that reasonable efforts had been made. 

Further examples of services that might be offered 

to prevent removal based on needs of families at risk of 

placement are set forth in the accompanying charts. 

There is no standard regarding the number of 

services necessary to meet the requirement of "reasonable 

efforts". Rather, a court should focus on the quality of 

efforts made by the agency and the nature of services 

offered.36 Moreover, there may be situations where it is 

reasonable to offer no services. Senator cranston at the 

time the act was passed stated that services would be 

required whenever feasible.37 In certain emergency 

situations nothing could possibly be done to prevent 

J6AIA - p. 4, 0.8. 

37126 toru. Rec:. 14765, at 14767. Cdolly od. J._.,. 13, 1980) (Stot....,t of Sen. Cranaton). 
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removal. Where nothing was possible a lack of preventive 

efforts would then become reasonable, 38 and this would 

not prevent a finding of reasonable efforts. 

b. Documenting Reasonable Efforts 

In Maryland, there are numerous places where 

documentation of reasonable efforts will be found. First 

in all cases where a family is receiving services from 

Child Protective Services, Services to Families with 

Children, Single Parent Services, In-Home Aid Services, 

and Day Care Services, there should be documentation of 

what services were being provided to a family in the 

department's case records. If later it is necessary to 

remove the child then this case documentation may form 

the basis for the information which would be contained in 

the petition seeking emergency removal and used at the 

shelter care hearing. 

If the situation is not one requiring emergency 

removal, but rather one in which the determination 

regarding removal will occur at the disposition hearing, 

then documentation of reasonable efforts t o  prevent 

removal may be contained in a pre-dispositional report 

prepared by the local Department of Social Services and 

introduced at the disposition hearing. See Chapter II for 

a description of what a pre-disposition report should 

contain. This practice is not followed in all local 

38 ABA Memo, pp. 3, 4, 0.7. 
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jurisdiction in the state. 

For each child who is in foster care, there must be 

a case plan (DHR/SSA SJOA) which includes a description 

of pre-placement prevention services that were offered or 

used b y  the family. The worker must comment on the 

effectiveness of these services and the reasons why a 

child's removal was necessary despite the provision of 

services.39 When a child is placed in emergency foster 

care, reasonable efforts must have been made prior to 

that emergency action or the worker must specifically 

note why pre-placement prevention services would not have 

been appropriate. 40 

In all cases, a worker must describe in the case 

plan those reunification services that will be offered to 

expedite reunification. 41 

When documenting reasonable efforts the case worker 

should include the efforts that were made to provide 

services, the specific services offered, whether services 

were actually rendered and the precise reasons why these 

services failed to prevent a child's removal.42 

Finally, the court's orders must address reasonable 

39see for &Xallf)le: Program Directive from local OepertMnts of SOCill services, c;rcular letter tl $$A 84·7. 
Page 3 of 3. (tire:. Letter I S  S A 84·7). itt memo fNXI Department of Hunan Resourc·es to Local Oepart��enu of 
Socfal Services fr011 Frank Flrrow, E.xecut;ve Director: re: Pre··placenaent Preventfon-Judfcial Revfew Reasonable 
Efforts, p.1 (March 10, 1984) (DHR Memo). 

40
Jd. 

41 !d. 

42Jd. p. 2. 

16 

Libint
Rectangle

Libint
Rectangle



efforts directly i.e. , whether they were made or whether 

they could not reasonably have been made.0 

c. Hhen Reasonable Efforts are Required 

The "Reasonable efforts" requirement has been 

interpreted to apply in all foster care cases, including 

those in which the child is placed pursuant to a 

voluntary agreement or as a result of a judicial 

order.44 

In an emergency situation, where few or no services 

were offered prior to removing the child from the home, 

the case plan must include an explanation of the reasons 

why such services were not provided and a discussion of 

the reunification services offered and provided following 

placement. The court in this situation must make a 

finding as to whether or not the failure to provide 

prevention services was reasonable. 

If a court finds that reasonable efforts have not 

been made to provide services to prevent removal, federal 

monies may not be claimed for that child. 45 When, 

however, reasonable efforts are made to reunify the 

family subsequent to the placement, a judicial 

determination to this effect will entitle the state to 

43u.s. Dept. of Health and Human Servtces Pol fey Announcement Log. No. ACYF·PA·84·1 (Jan. 18, 1984) CHHS 
Pol. Announcement at p. 4). 

44 
Jd. ot 2. 

45
sociel Security Act §§471 (8)(15), 472 (0)(1), 42 U.S.C.A. §§671 (a)(15), 672 (a)(1) (1983). 
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claim reimbursement from the first day of that month. 46 

d. At What Stages of the Judicial Proceeding 
Should the "Reasonable Efforts" Qetermination 
Be Made? 

Federal law does not specify at what stage of the 

court procedure a determination of reasonable efforts 

must be made. Each state must establish the time frame 

and mechanism for this determination. Discretion is· left 

to each state because of the variance in state juve.nile 

court procedures. 47 

In Maryland, as in many other states, there are 

numerous judicial stages involved in a foster care 

placement: the emergency removal or shelter care hearing, 

the adjudication, the disposition and the dispositional 

review hearing. Because Pub. Law 96-272 requires a 

judicial determination that reasonable efforts have 

occurred in cases involving removal of a child, it 

appears that the determination should be made during the 

original proceeding in which the removal of the child is 

approved. In Maryland, the original proceeding may be the 

shelter care hearing. If the Department of Social 

Services had been involved with the family prior to the 

emergency necessitating removal, then it should be 

possible to present evidence regarding reasonable efforts 

at the shelter care hearing. However, the first contact 

46H.H.S. Pol fey Anno<.ncement pp. 4·5. 
47see ABA Memo pp. 5-7 of 13 and 14. 
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between the Department of Social Services and the family 

may occur during an emergency in which the Department 

determines that the child can not safely remain at home . 

In order to determine that the requirement of reasonable 

efforts were met in this case, the court must find: 1) 

that there were no preventive services which could ensure 

the safety of the child, or 2) even with appropriate 

services being provided, the safety of the child could 

not be ensured. 

Because the shelter care hearing will occur the next 

court day following removal, all parties may not be fully 

prepared to present evidence regarding "reasonable 

efforts" at that time. 48 The Court, however, must make 

a determination, at the shelter care hearing, as to 

whether or not reasonable efforts to prevent removal were 

made, or whether reasonable efforts could not be made due 

to the emergency circumstances. 

The current practice is that a determination 

regarding reasonable efforts is made at every stage of 

the CINA proceeding. The Court continues to have an 

opportunity to examine the family and the case worker as 

to the nature and extent of the efforts made toward 

family unity, if placement of the child continues outside 

of the home. 49 

48HD. CTS. & JUD. PROC. CODE ANN. §3·815(c). 

49HD. FAM. lAW CODE ANN. §5·524. 
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A judicial determination that reasonable efforts 

have or have not been made to reunify the family should 

be made at the dispositional review hearing following 

placement. P .  L. 96-272 requires this determination if the 

state continues to claim federal funds for the child. In 

fact, a major reason for requiring periodic reviews is to 

monitor exactly what services are being provided to the 

family in order to facilitate reunification. 

e .  Does the Juvenile Court Have the Power to 
Order Specific Seryices to Ensure that 
Reasonable Efforts are Made to Prevent Removal 
or to Reunify the Family? 

In light of the commitment expressed in the federal 

Adoption Assistance and Child Welfare Act of 1980 to 

improving preventive and reunification · services, the 

question arises as to whether the Juvenile Court has the 

power to order local Departments of Social Services to 

provide services to prevent removal and to facilitate 

reunification. Arguments that juvenile courts do not 

have the power to control the circumstances of a child's 

placement, but only the power to commit a child to a 

specific agency are based on the dispositional section of 

Maryland's Juvenile Causes Act, MD. CTS. & JUD. PROC. 

CODE ANN. §3-820(c) (1) and (2) , and, in cases of annual 

review hearings of children in placement, Rule 915(d) . 

To date, appellate decisions involving these issues 

have uniformly limited the power of the juvenile court to 

designation of "the type of facility where the child is 
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to be accommodated." MD. CTS. & JUD. PROC. CODE ANN . §3-

820 (c) (1) (ii) . It is clear that the court may not 

designate the specific facility . See In Re; Demetrius 

�. 321 Md. 468, 583 A2d 258 (1991) and the cases cited 

therein. The Maryland appellate courts have not yet 

defined the issue any further, but , u1 timately the 

question is one of separation of powers. 

On the other hand, a number of arguments may be made 

to support the contention that Juvenile Courts can and 

should have the power to order specific services. First, 

the Adoption Assistance & Child Welfare Act of 1980, with 

its requirements of reasonable .efforts, 50 a case plan, 51 

and an extensive review system for each child arguably 

creates a federal statutory right to specific services, 52 

which must be enforced by the courts . These services 

include: 

a right to reasonable efforts by the state to 
prevent the necessity for removal from their 
families; 

a right to reasonable efforts by the state to 
promote their reunification with their 
families after they are placed in foster care, 
42 u.s.c.A.  §672 (a) (1) (West. supp. 1981) 42 
U.S.C.A. §671 (a) (15) ; 

a right to periodic review at least every six 

50soclal Security Act §§427 (bl(3), 471 (8)(16), 472 (8)(1), 42 U.S.C.A. §§627 CblC3>, 671 ColC16) 672 
(8)(1) (1983). 

51soc iol Security Act §§427 (1)(2)(8), 471 (1)(16), 475 (1), 475 C5lCAl&C8l, 42 U.S.C.A. §§627 (a)(2)C8l, 
671 (a)(16), 675 C1l, 675 CSlCAl&CBl, (1983). 

52Foster Children In the Courts (m. Harden ed. 1983) pp. 630·631 CA. English, Liti gating Under the Adoption 
Assistance and Child Welfere Act of 1980). 
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months of the necessity for foster care, of 
compliance with the case plan, including the 
provision of services specified in this plan, 
and of progress toward pe.rmanence, 42 u.s.c.A. 
§675 (5) (West Supp. 1981) ; 

a right to foster care maintenance payments; 

a right to adoption assistance payments; 

a right to a fair hearing to review denial of, 
or a delay in a request for benefits, 42 
u.s.c.A. §671 (a) (12) ; 

a right to a case plan53 which must include a 
description of: 

(1) 

(2) 

(3) 

(4) 

(5) 

The type and appropriateness o f  a child's 
placement; . 
The care and services that will and have 
been provided to the child, biological 
parents and foster parents; 
How the. care and services will meet the 
needs of the child while in care and will 
facilitate the child 1 s return home or 
other permanent placement; 
Plans for carrying out the voluntary 
placement agreement or judicial 
determination by which the child entered 
care; and 
The appropriateness of the services to be 
provided to the child under the plan. 54 

Secondly, under Maryland law, a persuasive argument 

supporting the right of the Juvenile Court to order 

services, may be based upon an amendment to Rule 915 55 

of the Juvenile Causes Rules governing dispositional 

review hearings. Under this rule, when a child is 

53·Hardtn supre note 54. p. 615 (A. English litigating Under the Adoption Assistance and Child Welfare Act 
of 1980!. 

54
see. Hardin supra note 54 p. 582 (M. Allen, C. Goluboc,k, L. Olson, A G:ufde to the Adoption Assistance 

and Child Welfare Act of 1980!; Social Security Act §§471 (a)(16l, 427 Col<2l<Bl, 475 C1l&C5l; 42 u.S.C.A. 1§671 
<•><16), 627 (a)(2lCBl, 675 C1l&C5l (1983). 

55 Md. R.P. 915 (d). 
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56! d. 

committed to a local social service department for 

placement outside of the home, the court must review the 

child ' s  progress at least every 18 months. 56 The most 

significant aspect of the amended rule is that it 

provides that it is the role of the court to determine 

"whether and under what circumstances" 57 the child ' s  

commitment should continue. Use o f  the phrase "under what 

circumstances" indicates not only that the court should 

have a continual supervisory role over a child, but that 

it may have the power to dictate to an agency the 

specific services necessary for a child ' s  continued 

placement to enable eventual return to his family. 

Several other Maryland statutes, rules and agency 

regulations support the contention that the juvenile 

court does have the power to order services. First, the 

purpose of the Juvenile causes Act is to provide 

treatment and rehabilitative services, and to strengthen 

family ties. 58 The statute specifically states that the 

j udiciary should carry out these provisions, and that 

they should be liberally construed. 59 This language 

suggests that the court is responsible for ensuring that 

such efforts and treatment do take place. 

571d. <Oftlllhosis .-.:tl. 

5�. CTS. & JUD. PROC. CODE AHH. §3·802 (8)(1) (1980 & Supp. 1982). 

5911>. CTS. & JUD. PROC. CODE AHN. §3·802 (a)(5), (b). (1980 & SUPP. 1982). 
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Second, the court has jurisdiction over any child 

adjudicated to be a CINA until that child reaches 21 

years of age, unless the jurisdiction is terminated 

earlier.� This continuing jurisdiction implies that the 

court retains supervisory and discretionary powers over 

the child ' s  welfare. The court ' s  supervisory power and 

control over the specific aspects of the child ' s  welfare 

is further demonstrated by their power to (1) order· 

periodic progress reports; (2) to enter an "order 

directing, restraining or otherwise controlling the 

conduct of a person" before the court; (3) to modify or 

vacate an order upon their own motion or on the petition 

of any party or custodian; and ( 4) their powers, as noted 

previously, at the dispositional review hearing.61 

Moreover, the Department of Human Resources' own 

regulations state that the parents of children in foster 

care have the right to receive services from the 

department with the goal of enabling the natural parents 
to resume their parental responsibilities.62 (emphasis 

added) 

Finally, in response to the contention that juvenile 

courts would bankrupt the state if they had the power to 

order services, one could argue that foster care is an 

� MD. CTS. & JUD. PROC. CODE AHH. §§ 3·806, (1980 & Supp. 1982). 

61 
HO. CTS. & JUD. PROC. CODE AHN. §3·826, §3·827, (1980 & Supp. 1982) and Rulos 915 and 916. 

6ZCOMAR 07.02.11.03.§8(1). 
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expensive service and that to provide preventive and 

reunification services to families is a less expensive 

means of caring for children. This is especially true in 

Maryland, where the average length of stay in foster care 

in 1981 was 6 . 2  years. (For a further discussion of the 

various arguments that can be made to show that a court 

has the power to order services, � Foster Children in 

the Courts, (M. Harden Ed. 1983, p .  102-104, D. Dodson, 

Advocating at Periodic Review Proceedings] .  

0 .  CASE PLANS 

The Act requires that every child in state supervised 

foster care have a case plan within 60 days after an agency 

assumes responsibility for the child. � This requirement 

reflects the Act ' s  policy that foster care is only a temporary 

arrangement and that case planning is a key element in 

ensuring that pe.rmanency planning occurs for each child in the 

foster care system. A written case plan must specifically 

describe : 

1 .  The type and appropriateness of a child' s  
placement; 

2 .  The care and services that will and have been 
provided to the child, biological parents and 
foster parents; 

3 .  How the care and services will meet the needs of 
the child while in care and will facilitate the 
child ' s  return home or other permanent placement; 

4 .  Plans for carrying out the voluntary placement 
agreement or judicial determination by which the 
child entered care; and 

5 .  The appropriateness of the services to be provided 

�Social Security Act I 475 (5)(A), 42 U.S.C.A. § 675 (5)(A), 45 C.F.R. § 1356.21(d). See also, HD. CIS 
& JUD. PROC. CODE ANN. §3·815. 
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to the child under the plan. M  

Additionally, the plan must discuss how it is designed to 

achieve a placement in the least restrictive (most family

like) setting available and in close proximity to the home of 

the parent(s) consistent with the best interest and special 

needs of the child. 65 

In order for the case plan to serve its important 

function with regard to permanency planning it must also 

contain a well defined goal or objective for the child's 

future and a time line for achieving this goal. In order of 

optimum priority, Maryland 's foster care regulations set forth 

the following possible objectives : 1) returning the child to 

the natural parents or guardians, (2)  placing the child with 

relatives to whom long term custody, guardianship or adoption 

is granted, (3) adoption, (4) placing the child in an 

independent living arrangement, (5) permanent foster care, (6) 

granting guardianship of the person to the foster parents with 

agency involvement being limited to financial support, and, 

(7). Long term foster care. COMAR 07.02. 11.01§0(1) -(7) . 

These case plans then are reviewed by Foster care Review 

Boards and juvenile courts to ensure that permanency plans are 

constructed and implemented, so t.hat children are not allowed 

to continue to drift in the foster care system. 

64see, Hardin supra note 1. p. S82 CM. Allen, c. GolUbock, L. Olson, A Guide to The Adoption Assistance 
and Child Vel fare Act of 1980) Social Security Act §§ 471 (8)(16), 427 (8)(2)(8), 475 (1), 42 U.S.C.A. §§ 671 
(0)(16), 627 (0)(2)(8), 675 (1), (1983). 

6545 c.F.R. § 1356.21 (d)(3). soc. sec. Act §475 (5l<Al, 42 u.s.c.A. §675 <5l(A). 
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In Maryland, as part of the case planning process, there 

should be a written service agreement developed between the 

agency and the birth parents.u This service agreement at a 

minimum should detail: 

1. a statement of the problems which caused the 
present separation of the family: 

2 .  a statement of the goal ( i . e . ,  return home) : 

3 .  the specific duties and e.xpectations of both the 
Department of Social Services and the parents which 
must be performed in order to facilitate the goal 
of returning the child home: 

4 .  specific tasks to be carried out b y  all parties and 
corresponding time tables: 

5 .  visitation schedule which specifies time, duration, 
location, and specific restrictions, if any: 

6 .  sibling visitation if children are not placed 
together: and 

7 .  consequences of failure to carry out the plan. 

The value of a well written service agreement is that it 

involves parents and agency representatives working 

collaboratively to plan for the best interests of the 

child.67 

A parent who is involved in the development of the 

service agreement will know the particular tasks that must be 

accomplished before his child can be returned home. He will be 

aware of the specific time frame in which certain actions are 

66oepartment of Human Resources · Social Servfces Administration Foster care · Policy D irective p . 2 ("� 
Uritten S ervice Agreement shall be esteblt shed between the bi rth parents. lega l custodians. guardians and the 
agency �kh states the goal s to be acconplfshed and the time· li m itations f o r achievement"). See al'so Proiram 
D i rective , D ept. of Human Resources Circu lar letter 82·2 1 re: Servfoe A greement s. 

671n Maryland, partnt·s have the rig:ht to participate in planning for the c:hf Ld•s future wtth the 
department. COMAR 07.02.11 .03 §§ A and 8 (3)(c) . 
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to occur and will feel a greater commitment to work toward 

goals derived from a process in which he participated as a 

decision maker. Finally, well written service agreements which 

define the responsibilities of both parents and the agency 

provide for accountability and a mechanism for monitoring 

whether all parties have met their obligations when the cases 

are reviewed by the citizen review boards and the courts. See 

Appendix IV for a copy of a service agreement and materials on 

developing and using service agreements. 

I f  there is a disagreement in regard to provisions of the. 

service agreement then the parties may seek an administrative 

fair hearing� or seek resolution through the juvenile 

court ' s  dispositional hearing or other review procedures.69 

For a detailed discussion of case plans � Chapter III, 

Review of Children in Foster Care. 

In accordance with �15 c of the Consent Decree in L.J. v. 

Massinga accepted by Judge Joseph c. Howard, United States 

District Judge in the United States District Court for the 

District of Maryland (see fuller discussion infra . ) ;  

A case plan for each · child for foster care shall set 
forth the services and assistance that have been provided 
to prevent or eliminate the need for removal from the 
home and the reason those efforts did not succeed. 

E .  CASE REVIEW 

In order to ensure that children do not remain in foster 

�OOMAR 07.02.11.03(3)(d). 

69
00HAR 07.02.11.03 §B (3)(d} and HO. CTS. & JUD. PROC. CODE ANN. §3·820 and Rule 915, 916. 
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care longer than necessary, the Act requires states to develop 

two levels of case review. 70 The first involves a court or 

administrative agency review of the case plan every six 

months. 71 

The purpose of the six month review is to examine the 

child ' s  case plan and gauge the progress that has been made on 

the problems that brought the child into the foster care 

system. The review focuses on the efforts of the Department of 

Social Services to implement a permanency plan for the child 

in his or her best interests, the extent to which the current 

placement meets the child's needs in the least restrictive (or 

most family-like) setting, and whether the child is placed in 

close proximity to the parents home. 72 The four issues at 

this review are: a) the continuing need for and 

appropriateness of, the placement ; b) compliance with the case 

plan,, c) the progress which has been made toward alleviating 

the need for placement ; and d) the likely date by which the 

child may be returned home or placed in a legally secure 

placement in an alternative home.73 

In Maryland, the Foster Care Review Boards (FCRB) are 

responsible for conducting the six month reviews. 74 Forty-

70
socfal Security Act §§427 (a)(2)(Bl, 475 (5), 42 U.S.C.A. §627 (a)(2)(B), 675 (5), (1983). 

71
soclal security Act § 475 (B), 42 u.s.c.A. § 675 (5)(8) (1983). 

7219.; Hardin supra note 1, pp. 633·634 (A. English Litigating under the Adoption Assistonce and Child 
Welfare Act of 1980); � Foster Care Revfew Board Fact sheet. 

73social Security Act § 475 <5><bl, 42 U.S.C.A. § 675 (5)(8) (1983). 

74Foster Care Rev;ew Boands are created by Md. Ann. Code, Famfly Law Artfcle §§5·535, 5·540. 

29 

Libint
Rectangle



five Review Boards state-wide have been created to monitor the 

foster care system and work towards shortening the amount of 

time any child spends in foster care.� The local Department 

of Social Services supplies the FCRB in its area with the 

names of all children in foster care. The FCRB then schedules 

the review, gives notice to the parents, DSS, and other 

interested parties, and obtains the case plan.� 

At the review, the citizen FCRB examines the case plan, 

the service agreement, and the permanency plan for the child. 

They discuss the case with agency staff, natural and foster 

parents, children over 10 and others involved in planning for 

the child and determine whether the agency's permanency plan 

for the child is appropriate . n  They also determine the 

appropriateness of the current placement. 

Following the review hearing, the FCRB sends a case 

recommendation to DSS, the court, and all interested 

parties. 78 If the FCRB recommendation differs from that of 

DSS, the report is flagged for special attention by the Court . 

The second level of review, mandated by the Act, is the 

18 month dispositional hearing.� This hearing must be held 

75rhe goals of the Foster Care Review Boards are enumerated at Family Law Article §5·544. 

76Femil y Law Arti(le §5·539 gives the State Foster Care Review Board the authority to promulgate polfcle$ 
and procedures for the local boards. 

n
family law Article §§5·544 and 5•545. 

78Jd. 

�
Social Seeurity Act §§ 427 (a)(2)(8), 471 (a)(16l, 4� (5)(c), 42 u.s.c.A. !§ 627 (a)(2)(8), 671 (a)(16), 

6� (5)(c) (1983). 
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within 18 months after the original placement. This 

dispositional hearing, unlike the disposition hearing held 

immediately aft.er adjudication, is to monitor the care of the 

child in foster care and to make a decision as to the future 

permanent legal status of the child.� The issues that need 

to be decided at this hearing are: 

III. 

1. i s  the current placement in the least restrictive 
environment and does it meet t.he child ' s  special 
needs; 

2 .  is the current placement in close proximity to the 
natural parents; 

3 .  have reasonable efforts been made to reunify the 
family; 

4 .  are the child ' s  psychological, medical , 
physical needs being provided for; and 

and 

5 .  should the child be returned home, be continued in' 
foster care for a specified period, be placed for 
adoption or because of the child's special needs or 
circumstances be continued in foster care on a 
perm'anent or long-term basis. 81 

For a detailed discussion of case review, see Chapter 

F .  PROCEDURAL SAFEGUARDS 

In addition to requiring that a case plan be developed 

for each child in foster care and reviewed at 6 month and 18 

month intervals, the Act also requires that parents and 

children be afforded "procedural safeguards" when decisions 

are made to remove the child from his or her home, to change 

80sochl Security Act §47'5 (5)(C), 42 U.S.C.A. § 67'5 (5)(C) (1983); Md. Rule 915(d). 

81Md. Rule 915(d). 
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a child's placement, or to effect parental visitation.� 

The Act does not specify what 'procedural safeguards ' are 

required. Each state must develop its own procedures that 

address the concerns of the Act. Parents, at a minimum, must 

be afforded an opportunity to challenge ill-founded, biased, 

or arbit.rary agency actions concerning their children when 

they relate to removal, placement, or visitation .� 

In cases involving· emergency removal ,  Congress intended 

that parents have rapid access to a court to challenge the 

removal of their child. In Maryland, the emergency removal or 

shelter care hearing must be held on the next court day after 

removal to review the decision. M � Procedures at these 

hearings are discussed in Chapter II. See also Chapter II, for 

a discussion of the procedures at adjudication, and a 

discus.sion of disposition, and Chapter III, for a discussion 

of dispositional review hearings . 

Visitation has been recognized as an important ingredient 

of a successful reunification plan. Under Maryland law, 

visitation plans must be given to parents orally and in 

writing . 86  Parents have a right to visit their children.87 

�Social Security Act §§ 475 (5)(c), 472 (e)·(g), 42 U.S.C.A. §§ 675 (5)(c), 672 (e)·(g) (19�>
�Hardln i!ll£! note I. 598; (M. Allen, C. Colubock, L. Olson. A GUide to the Adoption Assistance and Child 

�elfare Act of 1980). 

M Jd. at 598. 

85Mo. CTS. & J UD .  PROC. OODE ANN. §3·815 (c). 

86cOHAA 07.02.11.03 §B (2)(b). 

87cCHAR 07.0Z.11.03 §B (2)(a). 
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Parents can challenge decisions concerning visitation in a 

State Social Services Administration proceeding and in 

court . 88 

Pare.nts also have a strong interest in where their child 

is placed. The proximity of the placement is important for 

visitation and eventual reunification. 89 Maryland law gives 

parents the right to be involved in changes in their child's 

placement plans. Parents may seek court review, if they 

disagree with changes in their child's placement . 90 

G. L.J. V. HASSINGA, C.A. No. JH84-4409 

L.J. v .  Massinga was a class action by foster care 

children who alleged that the named defendants , by their 

administration of the foster care system in the City of 

Baltimore, violate:d plaintiffs' rights under federal statutory 

law, Titles IV-E and IV-B of the Social Security Act and the 

Fourteenth Amendment of the United States Constitution . This 

action was filed in 1984. On July 7, 1987 the United States 

District Court for the District of Maryland issued a 

preliminary injunction on motion of the plaintiffs. The court 

granted plaintiff's motion for a preliminary injunction, and 

ordered the defendants to submit to the Court within 20 days: 

1 .  A plan for a review of each foster home in which a 
report of maltreatment has been made and in which 
foster children continue to reside to ensure that 

88cOHAR 07.02.11.03 §B C3)(d) and Rule 915Cd). 

89coF Study supra note 2 at 21·23. 

90cOMAR 07.02.11.03 §B (3)(d). 
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such home meets licensing standards reasonably in 
accord with those recommended by nationally 
recognized professional organizations. 

The court further ordered: 

1. That defendants shall monitor each child in a DSS 
foster family home by, at least, monthly visits to 
the child to ensure that the child is receiving 
proper care and the foster home continues to meet 
licensing standards. Where there has been a report 
of maltreatment of the child and the child remains 
in the home, the child shall be visited at least 
weekly. 

2 .  That defendants shall assign sufficient staff and 
resources to ensure that available medical 
histories are obtained and provided to children ' s  
medical and other services prov:iders, including 
fost.er parents, to ensure that appropriate medical 
preventive care, services, treatment and diagnoses 
and other care are promptly and appropriately 
provided in accord with approved medical standards. 

3 .  That defendants shall provide a written copy of any 
complaint of maltreatment of a foster child to the 
juvenile court and the child ' s  attorney within five 

· days of its receipt and shall provide to the 
juvenile court and the child ' s  attorney a written 
report of any action taken on the complaint within 
five days of its disposition by the agency . 

As to the plaintiffs' motions for sanctions, the Court 

found that defendants failed to protect children in foster 

homes where there is reason to know that such children are at 

risk of harm to their physical and emotional well-being . 

On September 27, 1988 Judge Joseph C. Howard signed the 

consent decree submitted by the parties on April 26, 1988 in 

settlement by the action. 
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L . J . ,  et al. 

v. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE PISIRICT OF MARYLAND 

Plaintiffs 

civil No. JH-84-4409 

RUTH MASSINGA, et al. 

Defendants 

• • .  000 . • .  

MEMORANDUM 

Pending before the court is this civil rights class action 

brought by foster children in the care and custody of the Baltimore 

City Department of Social Services ("BCDSS") . Named as defendants 

are Ruth Massinga , Secretary of Maryland ' s  Department of Human 

Resources, BCDSS, and various foster-care officials. These children 

allege that the defendants' administration of the foster care 

system in Baltimore City violates their rights under federal 

statutory law, Titles IV-E and IV-B of the Social Security Act, and 

the Fourteenth Amendment to the United States Constitution. The 

class seeks equitable relief in the form of an affirmative 

injunction that would require reforms of the foster care system. In 

addition to these equitable claims , some named class 

representatives seek monetary damages for harms allegedly suffer�d 

while in the defendants ' care. 

The immediate matter under consideration is whether a consent 

decree proposed by the parties as settlement of the equitable 

claims is fair and adequate and thereby merits the court ' s  
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approval .91 After the proposed decre e · was submitted on April 26, 

19 8 8 ,  the court met with the parties, directed that notice be 

provided the class members and interested persons , held a hearing 

at which those provided notice were invited to present objections 

or comments, and met with foster care workers to learn their views 

of the decree. After completion of these measures and careful study 

of the decree, the court approves the decree for the reasons 

provided below. 

I .  

The history of this action is long and arduous. Since the 

complaint was filed in December, 1984, the cou.rt has issued over 

seventy orders and held a dozen status conferences with the 

parties. The docket, now seventeen pages long, lists over two 

hundred entries . 

on January 2 ,  1987, the court granted a motion to intervene 

that had been filed the previous November by two additional 

proposed class representatives . That same day the court certified 

a class composed of all children who are, have been, or will be 

placed in foster homes by the BCDSS and are or will be placed in 

the custody of the BCDSS through voluntary placement or court 

order. On February 6, after conducting extensive discovery, 

including a random sampling of BCDSS foster care case records, the 

plaintiffs filed a motion for a preliminary injunction. 

A hearing on the motion was held over a period of two weeks 

commencing on April 2 ,  1987. Some 91 separate items of evidence 

91rhe full decree fs attached as AddendUn A to this Memorandun. 
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were introduced , and the court heard from 12 witnesses. Among the 

items of evidence were the preliminary results of plaintiffs ' 

random sampling of case records , contained in several thick 

looseleaf binders . The witnesses included an expert on the research 

methodology used in conducting the plaintiffs' study.� The court 

also heard the testimony of relatives and experts regarding the 

cases of sixteen children who had been severely neglected and 

abused while in defendants ' care and custody. 

The court found 'overwhelming evidence of serious systematic 

deficiencies in Baltimore ' s  foster care program such that foster 

children would suffer irreparable harm i f  immediate injunctive 

relief were not granted and, in a Memorandum and Order issued July 

27, 1987, granted plaintiffs' motion for a preliminary 

injunction.93 Specifically, among its findings, the court 

determined that there was a lack of satisfactory foster homes; that 

the defendants failed to remove children from homes where physical 

and emotional abuse and neglect were threatened; that homes were 

licensed where foster parents were unable to care properly for the 

children; that "exce�tions" were granted allowing clearly 

inadequate homes to remain open ; that the system for providing 

92
Fcr a detailed review of the Mthodology used in plaintiffs' r'andocn S8JI'4)l tng see the court's MemoranckJn 

ard Order dated July 27, 1987, attached to this opinion as AdcSerd.n 8. 

93rhe court also granted plaintiffs• motions for sanctions due to certain conduct of defendants• attorneys. 
Specifically, pursuant to Fed. R. Cfv. P. 37(b)(2)(A) and 16(1), the court ordered It tak•n as established that 
defendants "fall to protect effectively children in foster hom&s wl'tere there is reason to know that such 
children are at rfsk. of hatll to thefr physical and emotional wellabefng.•• Havfng deemed these facts adlitt.ed, 
the court found plaintiffs also entitled to preliMinary injunction on this alternative basis. 

The court • s Memoranc:Ua and Order dated July 27, 1987 has been attac:hed to this memorandun as Addenc:tln 
8. That memorancbn has been edited to eli11inate the court's detailed discussion of its basis for iqx>Sing 
sanctions because those facts do not serve as part of the basis for the court's detenmfnatfon of whether the 
decr,ee Is fair and a�te. 
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medical care to foster children was inadequate to ensure continuous 

and informed treatment; and that the defendants had substantially 

failed to undertake the improvements recommended by an internal 

study produced by the "Harris Task Force. "  

As preliminary injunctive relief, the defendants were ordered 

to (1) review the status of each foster home where there had been 

a report of maltreatment ; (2) visit each child in a BCDSS foster 

home on a monthly basis; (3) visit each child who had been the 

subject of a report of maltreatment on a weekly basis; (4) assign 

sufficient staff and resources to ensure appropriate medical care 

was rendered and medical histories were obtained and provided to 

those rendering medical care to ea�h child; and ( 5) provide a 

written copy of any complaint of maltreatment of a foster child to 

the juvenile court and the child ' s  attorney. 

On February 1, 1988, the Fourth Circuit affirmed this court 's 

decision to grant plaintiffs a preliminary injunction. See L.J. By 

and Through Darr v. Massinga, 838 F . 2 d  118 (4th Cir. 1988) . 9 4  

Thereafter, the parties engaged in extensive settlement 

negotiations. On April 2 6, 1988, approximately two and a half 

months prior to trial, the parties submitted the proposed 

settlement of plaintiffs' equitable claims now before the court. 

The consent decree that embodies the settlement retains 

substantially those measures ordered by the court as preliminary 

injunctive relief. It also seeks to make substantial improvements 

94
1n the same opinion, the Fourth Circuit also affil"'lled this court's ruling that t:he defendants were not 

entitled to qualified irmunity as to plaintiffs' clafms for damages. 838 F.2d at 123·124. on that issue, 
defendants have petitioned the Supreme COUrt for a writ of certiorari. 
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in several aspects of the foster care system including placing 

limits on the number of cases a worker may be responsible for, 

improving the system for providing medical treatment to foster 

children, providing assistance to natural parents that would allow 

children to remain with them thereby avoiding foster care where 

possible, and providing for a continuum of appropriate foster care 

placements including the recruitment of new foster homes. Different 

improvements are to be implemented at different times; however, all 

improvements are to be made within two years. 

After preliminary study of the decree and meeting with the 

parties, the court determined that the decree was within the range 

of rea10onableness and approved a "Notice of Proposed Settlement of 

Class .-Action" on May 19, 1988. 

II. 

Under Fed. R. Civ. P. 23(e) , notice of settlement of a class 

action "shall be given to all members of the class in such manner 

as the court directs . "  The court directed that the approved notice 

of settlement, which contained a detailed summary of the proposed 

decree, be sent to all foster parents, all relatives with whom 

children had been placed by BCDSS, and all biological parents of 

children who had been placed in foster homes or with relatives on 

or before June 8 ,  1988. The Court also ordered that the notice be 

posted at any acpss office frequented by foster parents or by the 

natural parents of foster children. The full notice of settlement 

also was mailed to the heads of organizations known to represent 
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foster children or known to have an interest in foster care 

issues . 95 

In addition to the mailing and posting of the full notice, a 

court-approved abbreviated notice was published five times in four 

daily newspapers. % 

The notices informed interested parties that they could object 

to the decree at a hearing held on July 18, 1988. Those interested 

in testifying at the hearing were told to submit written statements 

to the court by July 8 ;  however, at the hearing all were invited to 

testify regardless of whether that requirement had been met. 

At the hearing, a total of ten people testified. These 

included foster parents, natural parents, a spokesman for a union 

which represe.nts some foster care workers, a former foster child, 

and the husband of a foster care worker. None of those who 

testified objected to the decree . The foster parents expressed 

concern about the system for providing medical services to foster 

children . The former foster child told the court that she had been 

abused and molested while she was in the defendants' care, and she 

asked the court to implement the decree as soon as possible. The 

union representative expressed concern with some provisions and 

omissions of the decree; however, he said that the union ' s  foster 

care worker members generally supported the decree . 

95rhe Legal Afd Bur·eau of Maryland, whose lawyers serve as lead COU'Isel to the class plaintiffs in this 
action, provides legal services to and represents the great 11'18jodty of Baltirnor·e•s foster children in the 
juvenile court. The notice also was N:fled to the Offfc.e of the Super1n tendent of the Baltimore

.
City Public 

School, the State's Attorney for Baltimore Cfty, the Baltimore City Juvenile Court judge and mesters and to 
organizations that provide medical cere to foster children. 

96rhe Baltimore Sun. The Baltimore Evening Sun. The Afro�Amerfcan and The Daily Record. 
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Both the unlon representative and the foster care worker' s  

husband urged the court to meet privately with the foster care 

workers, who did not wish to express any criticisms publicly . So 

that the court could hear the views of the people who would 

implement the decree on a day-to-day basis, an off the record 

meeting with foster care workers was held on August 3 ,  1988, with 

counsel present . 

During that meeting, the workers expressed several concerns. 

In particular, the foster care workers stated that they often 

travel hundreds of miles per month and asked that transportation 

aides be employed by BCDSS to assist them. They also said that a 

pool of temporary foster care workers should be availa.ble to assist 

when a worker is ill or on vacation. The foster care workers also 

asked that they be assured a role in the implementation and 

monitoring of the decree . 

III. 

The court ' s  approval of a proposed settlement is required in 

order to protect the interest of absent class members. Piambino v. 

Bailey, 610 F.2d 1306, 1327 (5th Cir. ) ,  cert. denied, 449 U.S. 1011 

(1980) ; Grunin v .  International House of Pancakes, 513 F.2d 114, 

123 (8th Cir. ) ,  cert. denied, 423 u.s. 864 (1975) . Accordingly, the 

Fourth Circuit has admonished that the district court is not "to 

give the settlement 'mere boilerplate approval ' "  that is 

" 'unsupported by evaluation of the facts or analysis of the law. ' "  

Flinn v. FMC Corporation, 528 F . 2d 1169, 1173 (4th Cir. 1975 ) ,  

cert . denied, 424 u.s.  967 (1976) (quoting, Protective Committee 
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For Independent Stockholders of TMT Ferry. Inc. v. Anderson, 390 

u . s .  414, 434, reh. denied, 391 u.s. 909 (1968) ) .  The court "must 

independently and objectively analyze the evidence and 

circumstances before it in order to determine whether the 

settlement is in the best interest of those whose claims will be 

extinguished. "  2 H .  Newberg, Newberg on Class Actions, §11.40 at 

451 (2nd ed. 1985). 

Approval will be given only where a proposed settlement is 

determined to be "fair, reasonable and adequate." In re Mid-

Atlantic Toyota Antitrust Litigation, 605 F. Supp . 440, 442 (D. Md. 

1984) (quoting. Manual on complex Litigation, § 1 . 4 6  at 56-57 (5th 

ed. 1982) ) :  Washington v. Keller, 479 F. Supp. 569, 572 (D. Md. 

1979) . In making that determination, this court has followed the 

bifurcated analysis set forth by Judge c. Stanley Blair in re 

Montgomery County Real Estate Antitrust Litigation, 83 F:R.D. 305, 

3 15-317, . (D. Md. 1975) . See also In re Mid-Atlantic Toyota 

Antitrust Litigation. supra, 605 F. Supp. at 442-43. "That analysis 

includes separate inquiries on the 'fairness' and t&e 'adequacy' of 

the proposed settlement. "  I d. at 443. Regarding fairness, Judge 

Blair stated: 

The factors tending to reveal the ' fairness' of a 
settlement are those which indicate the presence or absence of 
collusion among the parties .  Because of the danger of 
counsel ' s  compromising a suit for an inadequate amount for the 
sake of insuring a fee, the· court is obliged to ascertain that 
the settlement was reached as a result of good-faith 
bargaining at arm ' s  length . The good faith of the parties is 
reflected in such factors as the posture of the case at the 
time settlement is proposed, the extent of discovery that has 
been conducted, the circumstances surrounding the negotiations 
and the experience of counsel. (citations omitted) .  
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In re Montgomery County Real Estate Antitrust Litiga�ion. supra, 83 

F.R.D. at 315. When inquiring into adequacy, "the court must weigh 

the likelihood of the plaintiffs' recovery on the merits against 

the amount offered in settlement. "  �. at 315-316. Specifically, 

Judge Blair noted that: 

(C]ourts should weigh the amount tendered to the 
plaintiffs against such factors as (1) the relative strength 
of the plaintiffs' case on the merits; ( 2 )  the existence of 
any difficulties of proof or strong defenses the plaintiffs 
are likely to encounter if the case goes to trial; (3) the 
anticipated duration and expense of additional litigation; (4) 
the solvency of the defendants and the likelihood of 
recovering on a litigated judgment; and (5) the degree of 
opposition to the settlement. (citations omitted) . 

Id. at 316. In Flinn v. fMC Corporation, supra, the Fourth Circuit 

further noted that "[t]he fact that all discovery has been 

completed and the cause is ready for trial is important, since it 

ordinarily assures sufficient development of the facts to permit a 

reasonable judgment on the. possible merits of the case." (footnote 

omitted) . 528 F.2d at 1173. 

IV. 

This case represents perhaps the most hotly and thoroughly 

contested litigation the undersigned has experienced in twenty 

years as a judge. Exhaustive discove.ry efforts were undertaken by 

both sides. As described earlier, the court has entered over 

seventy orders in this case and there are over two hundred entries 

on the docket. 

The court concludes that the settlement reached in this action 

was the result of good faith bargaining at arms ' length. Serious 

settlement negotiations commenced only after plaintiffs had 

43 



completed a substantial random sampling of· defendants • case files 

as the major item of their discovery ; after the court had granted 

a preliminary injunction following an evidentiary hearing that 

lasted twelve days; and after the Fourth Circuit had affirmed the 

injunction . See L.J. by and through Parr v. Massinqa. supra, 838 

F. 2d at 122. Discovery as to plaintiffs' equitable claims is now 

complete. 

Settlement negotiations took place over a period of six weeks 

and included several half-day and full-day sessions. During these 

negotiations and throughout this litigation, plaintiffs have been 

represented by a dedicated, highly skilled, and very experienced 

team of attorneys . Two members of this team, including William L .  

Grimm, Esquire, who served as lead counsel, came from the Baltimore 

office of the Legal Aid Bureau, which represents the great majority 

of Baltimore ' s  foster children in the juvenile courts . Carol R. 

Golubock, Esquire, of the Children ' s  Defense Fund, has extensive 

experience in class litigation concerning child welfare law in 

federal courts. In addition, Nevett Steele, Jr., Esquire, and Ward 

B. Coe, III, Esquire, partners in the firm of Whiteford, Taylor and 

Preston, participated in representing the plaintiffs. Both have 

excellent qualifications and extensive experience in federal 

litigation, including class action litigation, before this court. 

Finally, the question of attorneys ' fees was addressed 

separately from the negotiations concerning the terms of the 

decree. The discussion of fees was undertaken by a different group 

of lawyers and concluded well after the submission of the proposed 
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consent decree. Under these circumstances , the court concludes that 

the settlement was reached in an appropriate manner and is the 

product of arms'-length bargaining. 

v. 

Had this action gone to trial, it is very likely that the 

plaintiffs would have succeeded. For the reasons stated in its 

Memorandum and Order of July 27, 1987, this court already has 

determined that success by the plaintiffs would be the likely 

outcome of a trial on the merits . No viable defenses to plaintiffs ' 

claims for equitable relief are apparent. In deciding whether the 

proposed consent decree is adequate, the court must weigh this 

likelihood of plaintiffs' success on the merits against the quality 

of the relief afforded by the decree. In re Montgomery County Real 

Estate Antitrust Litigation! supra, 83 F.R.D. at 316. Any 

settlement of this action must afford the plaintiffs relief that is 

at least comparable to what they could have received following 

trial on the merits. 

The court ' s  ability to make an independent assessment of the 

adequacy of the settlement in this case rests on substantial 

knowledge of the problems facing Baltimore ' s  foster care system. 

This knowledge was acquired through study of the pleadings, 

meetings with the parties, conducting the settlement hearing, 

meeting with case workers, and, primarily, through the twelve day 

long preliminary injunction hearing at which hundreds of pages of 

documents were entered into evidence. 

Evidence presented during the preliminary injunction hearing 
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revealed that many curre.nt foster homes are inadequate, and that 

there is a seve.re shortage of foster parents. As a result of the 

shortage of foster homes, defendants have been willing to grant 

exceptions allowing homes that should have been closed to remain 

open; have allowed some people to become or remain foster parents 

who should not have been ; and have appeared reluctant to remove 

children from homes even when there should have been concern for 

their safety. Accordingly, had judgment on the merits been rendered 

and the court been charged with fashioning appropriate relief, it 

would have insisted that a diligent effort be made to recruit new 

homes. Specific numbers of new foster homes might have been ordered 

opened by specific dates. 

Paragraph 11 of the proposed consent decree addresses 

recruitment of new foster homes. It does not state specifically 

what efforts will be made nor estimate how many homes will be 

opened . Paragraph 11 provides : 

Defendants shall maintain a foster home recruitment unit 
in Baltimore City Department of Social Services . The unit 
shall develop and implement a sustained recruitment plan, and 
shall issue periodic reports on the status of its recruitment 
efforts. 

The court ' s  concern regarding paragraph 11 were heightened by 

published news accounts of the decree in which defendant Ruth 

Massinga , Secretary of the Department of Human Resources, was 

quoted as suggesting that, under the terms of the decree, children 

could be left in the homes of their natural parents if space in the 

foster care system was not available. 

Naturally, the criteria for deciding when a child is to be 
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removed from the home should focus on the well-being of the child. 

If the safety of the child requires that a child be removed from 

the natural parents, space must be available in foster care. Any 

settlement that provides otherwise is simply inadequate to protect 

these children and unworthy of the cour t ' s  approval. 

Read in its entirety the proposed decree does appear to 

provide that foster care placements will be made available for all 

children who need them. Indeed, paragraph 9 provides in part, that 

"defendants shall establish and maintain a continuum of foster care 

placements reasonably calculated to ensure that there are 

appropriate foster care placements for all children who come into 

foster care. "  

During two conferences and in a lengthy letter, the court 

sought clarification and interpretation of the decree from the 

parties as to these issues. Defendants responded in their 

memorandum in support of the decree submitted on July 11, 1988 and 

at the settlement hearing held on July 18, 1988. In their 

memorandum and at the hearing, defendants stressed that the decree 

represents a balance between efforts toward family preservation 

(aimed at keeping children with their natural parents where 

possible) and efforts to provide additional foster care placements. 

Specifically, defendants• memorandum declares that: 

. • •  [F] ederal law mandates equivalent efforts in family 
preservation and foster care initiatives and defendants 
believe that these programs complement each other. 

Thus, the decree contains provisions with respect to each 
of these complementary programs. Foster home recruitment and 
services will be enhanced significantly under the decree. 
Specifically, recruitment efforts have been and continue to be 
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extensive, similarly, significant funding has been obtained to 
provide intensive family se.rvices to prevent children from 
coming into foster care. Reunification services are also 
recognized under the decree. 

In sum, the Consent Decree adequately addresses the need 
to provide for foster care placements along a continuum of 
appropriate placements, including the recruitment of regular 
foster homes, and simultaneously addresses the need to keep, 
where appropriate, children from entering the foster care 
system. 

Defendants ' Memorandum in Support of defendants • Motion for 

Approval of the Consent Decree, pages 9 and 10 (citations omitted) . 

See also transcripts of settlement hearing held July 18, 1988, page 

88. Defendants' memorandum relies on the accompanying affidavits of 

Philip c. Holmes, Director of the Office of Child Welfare Services 

of the Social Services Administration of the Maryland Department of 

Human Resou.rces, and Regina M. Bernard, Director of the Office of 

Family and Child Development of the Social Services Administration 

of the Maryland Department of Human Resources. Mr. Holmes avers 

that the Department of Human Resources "will continue to intensify 

efforts to recruit foster parents," and that the Department of 

Human Resources and the Baltimore City Department of Social 

Services "both have aggressive campaigns to solicit applications 

from new families." Efforts to recruit new foster homes include 

increases in the board rates paid to foster parents and an 

aggressive public relations campaign.97 

97
speciffcally, in this regard, Mr. Hol.es states tn his affidavit that: 

I 811 aware of the Court•s special concerns about foster home recruitment. It JllJSt be remen'Cered 
that famt ly foster care is not the only, and often not even most appropriate, out·of·home placeme:nt for 
c-hildren, particularly those increasing nu!bers with severe emotional and behavioral problen&. OHR has 
and vfll continue to intensify efforts to reeruft foster perents. Providing child ca.re for working 
foster parents is an effective recruft11ent tool. OHR and BCDSS both have aggressive canpalg.ns to 
solfcft applIcations from new fMiil ies. OHR has contracted wfth Vanfta Enterprises, Inc., a media 
consul tfng fir11, to devise and iqJlement a recruitment c�ign, which began April 15, 1988, and 
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With these clarifications in mind, it is the opinion of the 

court that, if properly implemented, the consent decree will result 

in substantial and needed improvement.s in Baltimore • s foster care 

system, and is adequate to protect the interests of these 

plaintiffs. 98 Indeed, the decree appears to represent an innovative 

approach aimed at keeping children with their parents, where 

possible, coupled with efforts to provide additional and varied 

placement where placement in foster care is required. Under the 

"Intensive Family Services'\ program provided for by the decree a 

social worker is made available during a period of ninety days for 

as many hours as necessary to alleviate a family crisis threatening 

removal of a child from the parents' home. � Affidavit of Regina 

M .  Bernard; Consent Decree, par. 15. During this period, a variety 

of services are made available to the parents that will help them 

to better care for the child. Consent Decree, par. 15. A similar 

program is also to be initia·ted to facilitate quick reunification 

Includes: reguJM•· ...... ire<J�et1t public service IIY'OUr'ICements on 12 television and 32 radio stations wft'h 
Tim and DaP"n& Aefd, Brooks Robfnson,John Mfnor, Rev. Sffty Daniels and Alex Williams; n•o 
foster/adoptive care OlYfi'PfC events sched.lled in August. 1988; direct IDiil to Maryland teachers and 
Ministers; and corporete sponsorship of paid network spots. Preliminary results Include 195 inquiries 
from parents Interested fn bec:ornfng foster· or adoptfve parents. 

acoss• own efforts have resulted fn 43 new foster hOIDeS from JB�U�ry 1 through May 31, 1988 
out of 1 total of 168 applications. Recruitment activities have included: paid ads on \IBGR·AM, public 
service anrKXMneements on the major television stations, recruitment booths at cfty fairs, hospitals, 
the Social Security Administration and the General Motor plant, subway posters, articles in setectfd 
employee newsletters and a speaker's bureau to community groups and churches. 

�he def·endants' memorandul furnished in s�rt of the decr·ee, the afffdavfts of Mr. Hollies and Ks. 
Bernard, and the pres.ntation of defendants' counsel mede dUrfng t·he settlement hearfng of July 18, 1988, 
provide valuable detafla as to �at measures defendants will undertake in order to m9t the requiret�tnts set 
forth in the decree. The��r.t has not asked that the decree be amended to reche specific efforts that will 
be �  by defendants to��t the requirements of the decree. It was the Intent of the parties to allow the 
defendants flexibility tn . � l�tation of the decree•s provisions. 

Nevertheless, tn ev8luatfng the decree, the court relies on the parties• representations as to specific 
measures that wfll be \.ndertaken and may later utll he those repr·esentatfons as a standard through which good 
fafth fn carrying out the terms of the decree will be measur·ed. Accordingly, the court fully expects the 
defendants to undertake those specific �asur*S revealed to the court or to undertake measures co;pareble to 
them. The court fa confident that defendants will make every effort to do so. 

49 



in some cases where the child is removed from the home . xg. par. 

17. Among the variety of placements that will be provided, in 

addition to the recruitment of new regular foster homes, are 

emergency shelter care placements and specialized foster care 

placements for children with specialized needs . �. par. 9 .  

In its order of July 2 7 ,  1987 granting preliainary injunctive 

relief, the court included various remedial measures intended to 

provide increased protection to foster children until a full 

hearing on the merits could be held. The court's confidence in the 

settlement is strengthened by the inclusion of several of these 

measures as part of the decree. These include requirements that 

each foster home be visited once a month; that , if an abuse or 

neglect complaint is received regarding a home , visits be made once 

a week, � . ,  par. 22-24; copies of the abuse or neglect report be 

provided to the child's attorney, � . ,  par. 30; and that some major 

improvements be made in the system for providing health care to 

foster childre.n . xg . ,  par. 21A-F. 

Most important in assessing the adequacy of the settlement 

proposed in this action is the great degree to which the decree 

provides plaintiffs with substantially all the equitable relief 

they requested from the court in their complaint. The relief 

provided under the terms of the decree is comprehensive in scope 

and includes provisions that strengthen requirements for education 

of foster children, � . ,  par. 1 9 ;  require certain information about 

foster childre.n to be provided to their foster parents, iQ.. , par. 

14; increases foster care stipends, j,g. , par. l.O; and provides for 
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training of foster parent.s and foster care workers, i!;l . ,  par. 6, 7 ,  

and 13. Importantly, the decree requires substantial decreases in 

the work load of foster care workers by providing low maximum case 

loads for workers, � . ,  par. 5 .  

The preliminary injunction hearing revealed serious 

deficiencies in the system for providing health care to foster 

children. Specifically, the court found that incomplete medical 

histories were provided to medical care professionals and that 

treatment rendered to foster children was episodic rather than 

continuous . Accordingly, as preliminary injunctive relief, the 

court required defendants to assign sufficient staff and resources 

to ensure that proper medical histories are obtained and that 

,appropriate medical care is provided foster children. The decree 

amplifies and expands on the court 's preliminary injunctive relief, 

id.,  par. 21. It requires that an initial health care screening 

take place within twenty-four hours of the child ' s  placement in 

foster care; that a comprehensive health assessment be completed 

within sixty days of placement; and that complete medical histories 

containing specific information be obtained and provided to 

physicians. Defendants are responsible for ensuring that treatment 

for any diagnosed problems is promptly provided . 

Foster children placed in the homes of relative are not 

expressly mentioned in the plaintiffs' prayers for relief. At the 

time plaintiffs' amended complaint was filed with the court, 

plaintiffs' counsel were unaware that this group of foster children 

was treated far differently from other foster children. Indeed, at 
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the time of the preliminary injunction hearing, it appeared that 

foster children placed with relatives were not considered nor 

included as part of the foster care system. Children placed with 

relatives were not counted in the foster care system inventory and 

their caretakers did not receive foster care benefits . 

According to defendants, approximately 1, 100 children are 

placed with their relatives.w At this time, most of the provisions 

of the decree will not be applied to them; instead a study by an 

impartial consultant will be undertaken in which the status of each 

child placed with a relative will be assessed. � . ,  Par. 27A. The 

plaintiffs may request additional relief for these children when 

the impartial assessment is completed . � . ,  par. 28. The decree, 

however, does provide for the immediate implementation of certain 

basic protections for children placed with relatives, including the 

development of case plans ; six and eighteen-month reviews by 

persons outside the BCDSS , and bi-monthly home visits to ensure 

compliance with health and safety standards. Id., Par. 25-28. In 

addition, relatives providing care to foster children will be 

encouraged to apply for licensure as foster parents. � . ,  Par. 250. 

Care being provided to these children also will be evaluated by 

means of contacts with their teachers and medical case providers . 

Id., Par. 278. 

Although the court required a thorough notice to the class, 

there were no outright obj ections lodged against the decree. Both 

99tn a letter to the court �ted July 14, 1988, the Foster Care Review Board estimated that as .any as 
<,000 children are placed with relatives. 
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the Foster Care Review Board and foster care workers ,  however, did 

express some reservations . In a letter to the court dated July 14, 

1988, the chairperson of the State Foster Care Review Board100 

expressed particular concern about the lack of foster homes. Joan 

L. Graham wrote that the lack of homes "keeps the placement of 

children at a crisis level , results in inappropriate, short term 

placements and multiple placements for some children . "  As noted 

earlier, the court shares the Board ' s  concern that more be done to 

recruit adequate foster homes. In deciding that the decree 

adequately protects this class of children, the court relies on 

defendants' assurances and interpretation of the decree as 

requiring vigorous efforts to recruit new homes . 101 

At �the settlement hearing addressing the adequacy of the 

consent decree and later during a conference with the court, foster 

care workers expressed strong reservations about whether the terms 

of the decree could be ,implemented from a practical standpoint. 

They emphasized that they will be charged with the responsibility 

of implementing the decree on a day-to-day basis, and, without the 

benefit of additional resources, they doubted they could carry out 

the decree 1 s terms . Specifically, the foster care workers noted 

that they are often required to travel hundreds of miles in a month 

100rhere are 24 citizen Foster Care Review Boards fn Baltimore c;ty with seven members each. The Boards 
provide frdependent cit hen input as to whether BCDSS plans for each child In foster care ts appropriate. 

101The Soard also expressed concern about �oper trafnfng of foster care workers; that proYisfons be made 
for chi ldren placed with relatives; and that vfsfts to foster homes be meaningful. The court believes the 
decree•s provisions for training of foster care workers are adequate. The provisions implemented immediately 
for children placed with relatives are also adequate pending the earlier described independent asseS$ment of 
the status of those chHdren .. Lastly, If the visits to homes camot be carried out with the uxinun r·atios of 
children-to-workers provided by the decree, the defendants will be required to reduce the workers• case loads 
below the maxiiZUII ratios. 
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in order to meet their obligations . They also must take on 

additional obligations when a co-worker is sick or on vacation . It 

is the apparent consensus among foster care workers that they will 

be unable to make the additional visits to foster homes and foster 

children required by the decree without additional resources. 

Accordingly, the workers asked the court to amend the decree to 

require their superiors to provide transportation aides and a pool 

of temporary substitute workers. The transportation aides could 

assist workers in meeting requirements to visit foster homes and 

also assist in transporting children and foster parents to medical 

and other appointments. A pool of temporary or substitute case 

workers could take over cases assigned to workers who are unable to 

be at work without the necessity of over-burdening other regular 

workers. 

Noting that the suggestions of the foster care workers had 

substantial prac:tical merits, the court wrote the parties and asked 

if transportation aides and a pool of temporary workers might be 

agreed upon as a means of properly implementing the decree. In 

response, both parties informed the court that these measures had 

been a subject of the negotiations that produced the decree. It was 

determined in those negotiations, however, that the specific 

measures adopted in order to achieve the requirements of the decree 

were to be left to the judgment of the defendants , at least at this 

early stage. 

Furthermore, during the meeting with foster care workers, 

counsel for the plaintiffs emphasized that , if the requirements of 
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the decree could not be met by case workers, the defendants would 

be required to reduce the case load ratios of children to foster 

care workers below the maximum ratios allowed by the decree. In 

this way, the work load would be lessened to allow the foster care 

workers to better meet their obligations under the decree. 

The foster care workers also asked that they be allowed to 

participate in the implementation and monitoring of the decree. 

Specifically, they requested to receive the reports required every 

six months from the BCDSS and the Department of Human Resources 

that set forth the steps taken to achieve compliance with the 

decree, and requested that they be given an opportunity to be 

heard. During its August 3rd meeting with foster care workers , the 

court was impressed by their commitment to foster children and 

their strong desire that the foster care system be improved . 

Moreover, since these workers will implement the decree on a day

to-day basis, their views may be worth hearing in the future. 

Accordingly, as part of its enforcement powers, the court will 

order that defendants deliver the six month reports to the foster 

care workers. Should they wish to be heard after receiving a 

report, the court would seriously consider such a request at that 

time. 

VI. 

For the reasons stated above , the court finds that the consent 

decree submitted by the parties on April 26, 1988 is fair, 

reasonable, adequate and deserving of approval. 

The court closes with a personal note and word of caution. I 
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have now been a judge for twenty years . During this" time much human 

tragedy has passed before me; however, none has so deeply touched 

me as the plight of these children. I believe that vigorous 

enforcement of this decree is essential, and I will do all within 

my power to see that its provisions are fully implemented. 

"-, 

Date: 
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The consent decree is a lengthy and detailed document which should 

be read in its entirety. The full text is included. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT W' MARYLAND 

L . J . ,  et a l . ,  

Plaintiffs, 

v. 

RUTH MASSINGA, et al. , 

Defendants. 

·�
) 
) 
} 
) 
) 
) 
) 

CONSENT DECREE 

Civil Action No. 
JH-84-4409 

This Decree is made and en�ered into by and between all of the 

named plaintiffs, L . J . ,  o.s . ,  M . S . ,  c.s.,  P . G . ,  R.K. , and S . J . ,  and 

the certified class of persons whom plaintiffs represent as set 

forth in the January 16, 1987 Order of this Court (hereinafter 

described in Attachment A and collectively referred to as 

"plaintiffs") and all defendants . 

WHEREAS, on or about December 5, 19j!4, plaintiffs commenced an 

action in the United States District Court for the District of 

Maryland (hereinafter "the Court" or "this court") and thereafter 

filed a first amended complaint, and plaintiffs R.K. and S . J .  filed 

a motion to interve.ne , which was granted herein on or about January 

2 1 ,  1987; 

WHEREAS, plaintiffs' complain� amended complaint, and 

complaint in intervention make ceq:.e.in allegations and seek certain 

relief with respect to the foster family care program ad.ministered 

by the State of Maryland, particularly as that program is 

administered by the Baltimore City Department of Social Service� · 
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WHEREAS, defendants deny all of the allegations of the 

complaint, amended complaint, and complaint in intervention, 

particularly all legal contentions that any defendant has ever 

violated any State of federal law in the conduct of the family 

foster care program; 

WHEREAS, plaintiffs allege that children who are committed by 

the juvenile court to the defenda.nts' care and custody and who are 

placed with their relatives are entitled to the same protections as 

children placed with non-relatives, and defendants dispute that the 

same protections apply to these children ; 

WHEREAS, defendants have taken and continue to take 

substantial positive actions to improve the qualify of care and 

services provided to foster care children; and 

WHEREAS, in an effort t� avoid further litigation, plaintiffs 

and defendants believe that settlement of this matter and entry of 

this Consent Decree is in the public interest, without any 

admission of liability by any defendant for any purpose, to settle 

and resolve all claims for declaratory relief and equitable relief, 

including injunctive relief, raised in the complaint, a.mended 

complaint, and complaint in intervention, and all matters addressed 

in this Decree. 

NOW, THEREFORE, it is hereby ORDERED, ADJUDGED, and DECREED as 

follows: 

JURISDICTION 

1 .  This Court has jurisdiction of the subject matter of this 

Consent Decree. In the event of subsequent litigation relating to 
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the matters in this litigation other than in an action to eriforce 

this Decree, defendants retain and have the right to contest 

jurisdiction, venue, andjor assert any other defenses .  

PARTIES 

2 .  The provisions of this Consent Decree shall apply to and 

be binding upon the parties to this civil action, and upon their 

employees ,  heirs, successors-in-interest, and assigns. 

3 .  The undersigned representatives of the plaintiffs and 

defendants certify that they are fully authorized subject to the 

Federal Rules of civil Procedure to enter into and to execute the 

terms and conditions of this Consent Decree and to legally bind the 

parties , including all members of the certified plaintiff class. 

4 .  The parties agree that the defendants 1 obligation to give 

notice of this Consent Decree to the plaintiff class is restricted 

to giving notice to their undersigned counsel by their signing and 

receipt of this Decree, receipt of which is hereby acknowledged. In 

addition, defendants will send out notice of this Consent Decree to 

all foster parents, to all relatives with whom DSS has placed 

children, to all parents known to defendants as having children in 

foster care or placed with relatives and to the organizations 

listed in Attachment B. 

ASSIGNMENT OF CASEWORKERS AND CASES 

5 .  Within two years of the date o f  the entry of this Decree: 

(a) continuing care caseworkers in the Baltimore city 

Department of Social Services (hereinafter "DSS") who are 

responsible for children in foster care, other than those aftercare 
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workers responsible for children for whom a rescission order has 

been requested, shall have average caseloads of no more than lQ 

children and their biological families; 

(b) intake caseworkers in DSS who are responsible for a 

caseload of children in foster care shall have average caseloads of 

no more than � children and their biological families ; 

(c) oss caseworkers who are responsible for the 

supervision of foster family homes shall have an average caseload 

of no more than 40 foster families; 

(d) immediate supervisors of oss foster family care 

workers shall have an average of no more than six caseworkers under 

their supervision; and 

(e) the standard with respect to the transfer of cases 

when a worker leayes DSS or transfers to another unit shall be as 

follows : When a worker leaves or transfers to another unit , the 

supervisor shall reassign cases, except for priority cases, to 

other workers within fiye working days. The supervisor may, based 

on the needs of the unit, retain a priority case or reassign it. 

Priority cases will include those in which a child (1) requires a 

new placement ;  (2) a child has medical needs or imminent 

appointments ;  (3) a child has impending juvenile court or 

administrative review; (4) or a child is the subject of a report of 

maltreatment. There shall be a conference between the supervisor 

and the new worker within 10 working days of reassignment. If 

possible, the former worker shall attend the conference. The topics 

to be discussed at this conference shall include, among other 
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things , a discussion of any immediate unmet needs of the child, 

therapy and evaluations in progress, and existing service 

agreements . 

CREDENTIALS AND TRAINING OF CASEWORKERS 

6. Defendants shall continue their current policy that no 

DSS caseworker without at least a B.S.  or a B.A. degree shall have 

responsibility for supervising the continuing care of children in 

foster family homes. 

7 .  A .  Within two years of the date o f  entry of this 

Decree, all caseworkers shall receive at least four days of 

orientation and training relating to the substantive aspects of the 

caseworker ' s  responsibilities within 60 days of beginning 

employment as a DSS caseworker. Such training will take into 

account the level of prior child welfare experience and the need 

for additional training for those with limited or no prior 

training. Such training will include. casework skills; interviewing; 

developing service agreements and case plans; working with 

families; and the structure and law governing child welfare. 

B. Within two years of .the date of entry of this 

Decree, all caseworkers shall receive annually 20 hours of training 

relating to the substantive aspects of the caseworker ' s  

responsibilities. This training shall begin for each caseworker 

during his or her second year of employment. 

SPECIALIZED SUPPORT UNIT 

8 .  Within six months o f  the ent.ry o f  this Decree , defendants 

shall establish within DSS a specialized unit to assist caseworkers 
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and supervisors to manage effectively cases that required 

specialized experience andjor knowledge in areas such as assisting 

children or parents who need services for ( 1 )  drug and alcohol 

abuse ; (2) special educational needs; (3) developmental 

disabilities; ( 4 )  mental health or other specialized health care 

needs; or the development of independent living skills. This unit 

shall assist workers in identifying, locating and obtaining 

resources or services for (1) drug and alcohol abuse; (2) special 

educational needs; ( 3 )  developmental disabilities ; mental health or 

other specialized health care needs ; (4) or the development of 

independent living skills. This unit shall assist workers in 

identifying, locating, and obtaining resources or services for drug 

and alcohol abuse ; special educational needs, developmental 

disabilities; mental health or other specialized health care needs; 

or the development of independent living skills. The 

responsibilities of this unit do not include direct case 

responsibility or the providing of direct services. 

FOSTER PLACEMENT RESOURCES 

9 .  Within two years of the entry of this Decree and to the 

extent within their control, defendants shall establish and 

maintain a continuum of foster care placements reasonably 

calculated to ensure that there are appropriate foster care 

placements for all children who come into care. The continuum shall 

include regular foster homes, specialized homes ,  emergency shelter 

homes, emergency shelters, group homes and therapeutic foster homes 

as defined in COMAR. (Therapeutic foster homes are homes in which 
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foster parents receive a salary and other services in addition to 

the foster care board rate. )  In addition, defendants shall seek 

annually sufficient funds through their budget requests or 

elsewhere (i) to purchase special services for children in foster 

care needed to prevent their institutionalization, and (ii) to 

assure stipends to emergency shelter care homes even in months in 

which no children are being cared for. 

10. Defendants shall continue their past practice of seeking 

through the budget process increases in the rate of reimbursement 

paid to foster families by including such increases in their budget 

requests and advocating for their appropriation with the goal of 

reaching by State Fiscal Year 1991 a rate of no less than the 

amount determined by the United States Department of Agriculture as 

necessary to care adequately for children in urban areas of the 

southern region of the country. 

11. Defendants shall maintain a foster home recruitment unit 

in DSS. The unit shall develop and implement a sustained 

recruitment plan, and shall issue periodic reports on the status of 

its recruitment efforts . 

12. Within one year of entry of this Decree, defendants shall 

requir� as a condition of licensure that all new foster parents 

complete a course of pre-service training of at least 12 hours. The 

training shall cover an appropriate curriculum, including 

applicable OSS regulations ; the role of the foster parents and the 

child's caseworkers; the special needs of foster children; the need 

to work with natural parents; appropriate disciplining methods and 
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alternatives to corporal punishment ; the importance ot utilizing 

medical ,  dental , educational ,  and other colDlllunity services ; and the 

legal rights of foster parents, children and natural parents. 

13. Defendants shall require foster parents to participate in 

at least six hours of foster parent training a year. One year after 

entry of this Decree, no foster parent ' s  license may be renewed 

unless one of the foster parents in the home has received the 

required training. Defendants shall seek through the budget process 

and advocate for their appropriation funds to pay foster parents a 

reasonable sum in consideration of their attendance at required 

training including reasonable transportation and child care 

expenses. 

INFORMATION ON FOSTER CHILDREN 

14. Before a child is placed in a foster home, DSS shall 

provide the foster parents necessary information about the child 

including the reason for the child ' s  coming into care initially 

and, i f  applicable, the reason for current placement; medical. 

psychological or behayioral problems that the child may have of 

which the agency has knowledge and any on=going treatment the child 

is receiving for any such problems of which the agency has 

knowledge. In addition, DSS shall make reasonable efforts to 

provide foster parents with the child ' s  recent grade and attendance 

record in school. If an emergency placement is necessary, 

defendants shall provide the information to the foster parent 

within ten working days of placement . 

PERMANENCY AND INTENSIVE FAMILY SERVICES 
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15. A. Except in emergency situations where a child faces 

a substantial risk of harm and where services cannot prevent the 

removal of the child, reasonable efforts will be made by the 

appropriate DSS personnel prior to placement of a child in foster 

care to prevent or eliminate the need for removal of the child from 

his or her home. Such reasonable efforts to prevent or eliminate 

the need for placement or to reunify a child who has been placed 

shall include, where appropriate in the worker ' s  professional 

judgment, the provision or securing of family counseling services, 

drugs and alcohol abuse services, day care, parenting education 

services and assistance provided under the federal Emergency 

Assistance to Families with Children program to the extent allowed 

by law. Services and assistance shall be provided in a duration and 

intensity reasonably assured of meeting their goal. 

B .  Defendants shall seek through the budget process and 

advocate for their appropriation sufficient funds to provide a 

program of intensive family services the goal of which shall be to 

reduce the number of children who need to be removed from their 

biological homes. 

c. A case plan for each child in foster care shall set 

forth the services and assistance that have been provided to 

prevent or eliminate the need for removal from the home and the 

reasons those efforts did not succeed. 

16. In all cases in which the goal is to return a foster 

child to his or her biological home, defendants shall make 

reasonable efforts to facilitate weekly visits between the parent 
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and child, unless the juvenile court orders otherwise, or DSS finds 

that such visits are not in the child's best interest. Before 

permanent reunification, overnight and weekend visits should be 

provided if appropriate. 

17. A. In each case in which the case plan i s  the child's 

return home, DSS shall enter into a service agreement with the 

biological parent of the child within 60 days of the child' s  

placement unless the parent is unavaila.ble or unwilling to agree. · 

The agreement shall set forth the current barriers to the child ' s  

return home, the steps the parent must take in order to have the 

child returned to him or her, the timeliness for completion of 

these steps, the services, if any, the caseworker and DSS will 

provide to the parent (for example, referral to alcohol abuse 

counseling) and the timeliness within which any services will be 

provided. 

B. Defendants shall continue to follow the guidelines 

for workers on when a permanency plan shall be changed from return 

home. Such guidelines require that the case plan goal be changed 

promptly when the parent fails continuously to fulfill terms agreed 

to in the service agreement andjor whe.n the parent has not 

maintained regular visitation or other contact with the child. 

18. A petition for termination of parentai rights shall be 

filed on behalf of each child for whom the goal is adoption within 

120 days of the DSS establishing such a goal. 
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1 9 .  A. 

EDUCATION 

Within five working days of being placed in non-

emergency foster care, a child of school age shall be attending 

school (if school is in session ) ,  un.less school attendance within 

five working days is unattainable for reasons outside the control 

of oss. In such cases , oss will make all reasonable efforts to 

obtain school attendance as soon as practicable. 

B .  I f  a child ' s  caseworker has reason to believe that 

a foster child may be educationally handicapped and is not 

receiving special educational services, the worker shall promptly 

notify the local educational agency and request a screening for 

that child in writing. The child ' s  caseworker shall be responsible 

for: 

(1) providing, when requested, all evaluations of 

the child contained in oss files; 

( 2 )  attending 11eetings on behalf of the foster 

child relating to identification, evaluation and placement of the 

child in a special educational program, where possible; 

(3) providing the address of the biological parents 

to the local education agency i f  contained in oss files; and 

( 4 )  facilitating appointments for evaluation of the 

child relating to the special educational decision-making process .  

c. Within two years of the entry of the Decree, all 

caseworkers shall receive training with respect to the special 

education screening, evaluabion, assessment and individualized 

education plan process. Thereafter, the worker shall notify the 
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child's attorney if these services are not provided in a timely 

fashion. 

D. If DSS holds guardianship with the right to consent 

to adoption or long-term care short or adoption of a child and that 

child is educationally handicapped or is suspected or being 

educationally handicapped, the child's caseworker shall provide the 

local education agency with appropriate documentation of the 

child's legal status so that the school can apply for the 

appointment of a parent surrogate. 

EXPLANATION OF RIGHTS 

2 0 .  Within six months of entry of this Decree , defendants 

shall prepare a handbook describing the rights and responsibilities 

of foster children, biological parents and foster parents. 

Defendants shall provide a draft of the handbook to plaintiffs' 

counsel. Defendants shall consider, but need not adopt, any 

suggestions plaintiffs' counsel report to defendants within 30 days 

of receipt of the draft handbook. Thereafter, the defendants shall 

cause the handbook to be reproduced and distributed to all current 

foster children, where age appropriate, their biological parents 

and all current foster parent.s. The handbook shall be provided to 

all new foster children, where age appropriate, their biological 

parents, and all new foster parents . 

21. A. 

HEALTH CARE 

Defendants shall develop and maintain a medical care 

system reasonably calculated to provide comprehensive health care 

services to foster care children in a continual and coordinating 
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manner in accordance with their needs . 

B. All foster children shall have an initial health 

care screening if possible before placement in an out-of-home care 

setting, but in any event, no later than 24 hours following 

placement. 

c. All foster children shall be referred for a 

comprehensive health assessment within 30 days of entering 

placement . The assessment shall be completed within 60 days of 

entering placement. This assessment shall address the child's 

medical,. emotional and developmental needs . The results of this 

assessment will be made available to the child's health care 

provider(s) . The provider(s) selected by DSS to provide health care 

for the child shall be reasonably calculated to meet the child ' s  

specific needs identified by the assessment. 

D. All foster children shall have periodic medical, 

dental and developmental examinations in accordance with the 

schedules or protocols of the EPSDT. If needs are identified at the 

periodic examinations that were not identified previously, the 

provider(s) selected by DSS shall be reasonably calculated to meet 

these additional needs . 

E. For each child in foster care the defendants shall 

develop and use an abbreviated health care record ( e . g . ,  medical 

passport) , which shall accompany the child through the out-of-home 

care system and upon his or her return home, adoption or 

emancipation. An abbreviated health care record shall require the 

following information : the medical facilities where the child 
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usually receives care, the child' s  condition at placement as 

documented by his or her physician, and the child ' s  iamunization 

record, allergies/adverse reactions , chronic health problems and 

present medications. The foster parents of the child shall be 

provided with the health passport completed to the extent possible 

at the time of a child's replacement or if an initial placement 

within five days of placement . Copies of the forms contained in the 

passport shall be included in the child 's case record and shall be 

reviewed by a supervisor at least every six months. 

F. Within two years of entry of this Decree , defendants 

shall establish and maintain a health services management unit 

within DSS . This unit shall be staffed by one or more health 

professionals who are trained and experienced in child health care. 

CASEWORKER VISITS WITH FOSTER CHILDREN 

22. Each child in a foster family home shall be visited by 

their assigned caseworker or his or her substitute at least once 

every montb. The purpose of the visit is to assess the quality of 

care being provided to the child and the child' s  adjustment to the 

foster home, foster parents, other persons present in the home, and 

school. The interview shall be of sufficient duration and privacy 

to evaluate the child's adjustment to placement in the foster home . 

The caseworker shall indicate the date and summarize the results of 

each visit in the child ' s  case record. Where indicated, the 

caseworker, based on his or her professional judgment, shall visit 

or contact the child more frequently. During the first three months 

a child is placed or replaced, the caseworker shall visit or 
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contact the child more frequently when in his or her professional 

judgment such is appropriate. 

2 3 .  I f  an abuse or neglect complaint is filed pertaining to 

a foster family home, the assigned caseworker(s) shall visit the 

home at least once a week until the complaint is ruled out. 

24. If an abuse or neglect complaint is not ruled out, the 

caseworkers shall visit the home at least once a week until the 

children are removed from the home or until the juvenile court 

orders otherwise or the child 's attorney and DSS agree otherwise. 

25. A. 

PLACEMENT WITH RELATIVES 

A child committed by the juvenile court to DSS may 

be placed with his or her relative (s).  

c B. Such a child shall be provided a case plan and 6-

month administrative and 18-month juvenile court reviews of his or 

her placement. DSS shall request that the Foster Care Review Board 

conduct the 6-month administrative reviews. 

c. Within six 11onths of the date of entry of this 

Decree, each child placed with a relative shall be visited by a 

caseworker no less frequently than once every two months. 

D. A relative with whom a child committed to DSS has 

been placed may apply for a license as a foster family home. oss 

shall inform the relative of the benefits of and requirements for 

licensure. 

26. A. Within one year of the date of the entry of this 

Decree, DSS shall complete an inventory of each relative placement 

to determine whether each home meets basic health and sanitary 
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standards such as the existence of adequate heat , light, water, 

cooking and refrigeration facilities, toilet facilities and smoke 

detectors , and the absence of exposed wiring, rodent or insect 

infestation, broken windows, doors or steps, and holes in walls or 

ceilings. If the DSS employee or agent conducting the inventory 

observes evidence of any threat to the child's health or safety, 

the DSS employee or agent, if other than the child's worker, shall 

report that evidence to the child's worker. The results of the 

inventory shall be made available to plaintiffs' attorneys upon the 

issuance of a protective order. 

B. In addition, defendants will seek the necessary 

statutory authority to conduct criminal background investigations 

for relative caretakers and others known to be in the household. 

After such approval is obtained, DSS shall conduct such 

investigations tor existing and prospective caretakers and others 

known to be in the household. 

C. Within six months of the entry of this Decree, DSS 

shall determine if a home meets basic health and sanitary standards 

within 30 days of placement. 

27. A. Within one year of this Decree, an assessment shall 

be made of the health and educational status of each child placed 

with a relative . The assessment shall be completed by an impartial 

consultant selected through the State procurement process. The 

selection of the consultant shall be made by an evaluation 

committee or review panel. One member of the committee or panel 

shall be mutually acceptable to the parties. 

72 



B .  The consultant shall oversee ·the gathering of data 

for the assessment. The assessment shall include contacts with the 

child's education provider and medical provider. The consultant 

shall determine generally the child ' s  educational and medical 

status and the existence, if any,of unmet needs of the child. The 

child's caseworker shall make reasonable efforts to facilitate the 

child's obtaining educational and medical services sufficient to 

address the identified unmet needs . A report of the assessment 

result in regard to each child shall be made available on a 

quarterly basis to plaintiffs' attorneys upon the issuance of a 

protective order. 

2 8 • Within 3 0 days of receipt of the final consultant's 

report, plaintiffs may file objections pursuant to �35 of this 

Decree , including a statement of why children placed with relatives 

are entitled to add�tional protections. 

REPORTS OF ABUSE AND NEGLECT 

29. Whenever a DSS employee has reason to suspect that the 

abuse or neglect of a child in foster care or a child placed with 

a relative has occurred, the DSS employee shall notify the 

protective service unit of DSS. Children who are the subject of an 

abuse report shall be visited within 24 hours of the receipt of a 

complaint by either a protective services worker or staff of the 

police department. Children who are the subject of a neglect report 

shall be visited within five days . 

3 0. Whenever there is a report of abuse or neglect of a child 

in a foster family home or a child placed with a relative, DSS 
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shall notify the attorney for the Child in a foster family home 

and, within six months of the entry of this Decree , the attorney 

for the child placed with a relative, if it knows of any, the 

child's biological parents unless psychologically contraindicated 

or their whereabouts or identify is unknown, and such other persons 

as are required to be notified by State law. Notification to the 

child ' s  attorney and/or biological parents shall be within five 

working days of receipt of a report. A copy of the report shall be 

provided to the child ' s  attorney. The completed disposition of the 

complaint shall be submitted to the child ' s  attorney within five 

working days of its completion. 

SCOPE AND APPLICATION OF DECREE 

31. This Decree shall apply only to those children certified 

as members of the plaintiff class . This Decree creates no rights in 

favor of any other person and creates no obligations or duties on 

the part of defendants with respect to any programs other than the 

DSS foster family care program and the DSS services to extended 

families with children program. A violation of this Consent Decree 

shall not create a new, independent private cause of action for 

damages tor anyone. Nothing set forth in this paragraph shall bar 

the Court ' s  contempt power for violation of the Decree. 

REPORTING , MONITORING AND ENFORCEMENT 

3 2 .  If the court ever finds that any defendant, or any 

successor of any defendant, has failed to satisfy his, her or its 

obligation under this Decree, the Court shall not order any 

extraordinary relief (including the imposition of a tine or 
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imprisonment) against or respecting that defendant or against any 

defendant (either to punish a defendant for a�leged non-compliance 

or to stimu�ate future compliance) unless the Court first finds by 

a preponderance of the evidence that the defendant(s) failed to 

meet his, her, their or its obligations due to some fault or lack 

of good faith on the part of the defendant (s) . 

3 3 .  Beginning six months following the entry of this Decree 

and at six-month intervals thereafter, defendants shall file with 

the Court a report setting forth the steps they have taken to 

achieve compliance with this Decree . A copy of the report shall be 

served on plaintiffs' attorneys of record. 

The report shall include the following data from a six month 

period ending no earlier than two months before the date of the 

report : 

a. the number of 055 foster care, continuing care and 

intake caseworkers ; the number of immediate supervisors. of such 

caseworkers ; and the number of average cases for continuing care 

workers and for intake workers ; 

b. the number of 055 foster home caseworkers , the 

number of immediate supervisors of such caseworkers; and the number 

of average cases ; 

approved; 

c .  the number of restricted and general foster homes 

d. the number of children' s  and home caseworkers who 

have been hired; 

e .  schedule of the rates of reimbursement available to 
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foster parents; 

f.  the number of emergency foster homes and the number 

of children who can be served by each home; 

g. effective July 1, 1988, the number of current foster 

parents who have completed the requisite pre-service and/or 

continuing training; 

h. the number of foster children receiving aftercare 

services who are placed with a relative, the number of foster 

children who are placed with a relative in a restricted foster 

home, and the number of children who are committed by the juvenile 

court to DSS and who are placed in a relative home, which home is 

not a licensed foster care home; 

i. the number of complaints of abuse and/or neglect of 

children in foster homes received and the disposition of such 

complaints; 

j. commencing with the second semiannual report, the 

number of complaints of abuse and/or neglect of children placed 

with relatives received and the disposition of such complaints; 

k. the number of children entering foster care and the 

date of his or her first medical assessment in regard to each such 

child; 

1 .  the number of children for whom a goal of return 

home has been established; the number for whom a plan of adoption 

has been established; the number for whom a petition to terminate 

parental rights has bee.n filed; and the number for whom such 

petitions have been granted; 
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m. a report on expenditures for support services and 

reunification funds as of the most recent end of fiscal year or 

mid-fiscal year: 

n .  the number ot foster homes reassessed ; 

o. a summary of the quality assurance toms used by DSS 

as described in a letter dated April 5, 1988 from Mark J. Davis to 

William L. Grimm attached hereto as Attachment C; and 

p. the number ot workers who have attended training and 

the nature of the training provided. 

3 4 .  A. Any time after the expiration of two years following 

the entry of this Decree, defendants may file a final report 

showing implementation of and compliance with this Decree. 

B. Until the defendants file their final report, 

defendants shall file a semiannual report in the tornat set forth 

in paragraph 3 3 .  Defendants' obligation to report to t.he court 

shall conclude once the final report has been filed with the Court. 

35. Plaintiffs may file any objections to defendants ' reports 

within 30 days of the tiling of the report, after which the Court 

may decide to hold a hearing on the matter, assuming strict 

compliance with the terns of !36, infra. 

36. A. 

RESOLUTION OF DISPUTES 

Before any party may bring any matter before the 

Court with respect to any problem arising under this Decree, 

including any alleged non-compliance, the parties must confer and 

attempt to resolve the problem. If plaintiffs' attorneys present a 

dispute arising under this Decree involving an individual class 
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member, plaintiffs' attorneys may inspect the file of that child, 

the chil d ' s  parents, and the child ' s  foster parent (s) upon 

obtaining a protective order. The parties agree to cooperate in 

obtaining a protective order. Nothing set forth in this paragraph 

shall limit the rights of discovery of an attorney appointed for a 

child by the juvenile court in that proceeding. 

B. The Court shall not entertain any alleged dispute in 

which the movant does not certify that good faith efforts have been 

made to attempt to resolve the dispute. This certificate shall 

include the date, place, time and participants in any conference to 

resolve the matter. 

CLAIMS OF INDIVIDUAL PLAINTIFFS 

37. The claims of plaintiff R.R. are hereby dismissed with 

full prejudice . 

38. With respect to the individual damage claims of the other 

individual plaintiffs, with the exception of plaintiffs-intervenors 

R.K. and S.J. for whom no individual damage claims have been made, 

this Decree does not resolve these individual damage claims. 

ATTORNEYS 1 FEES AND COSTS 

39. The parties agree to continue to negotiate in good faith 

the settlement of plaintiffs ' claims for attorneys' fees and costs 

until October 30, 1988. If settlement is not reached by that date, 

the plaintiffs may file a petition for an award of attorneys' fees 

and costs with the Court for its consideration or for referral to 

a magistrate . Plaintiffs agree not to file any such petition during 

the negotiations up to and including October 30, 1988. 
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CONTrNUING JURISDICTION 

40. The parties agree that the court shall retain 

jurisdiction over this case until the terms of this Consent Decree 

are fully implemented for the purposes of (i) assuring 

implementation and (ii) allowing any party to apply at any time for 

an order seeking interpretation, implementation, enforcement, or 

modification of this Decree. 

Tl!E PLAINTIFFS, BY THEIR COUNSEL, AND THE DEPENDANTS BY 

SECRETARY MASSINGA AND THEIR COUNSEL ENTER INTO THIS CONSENT DECREE 

AND SUBMIT IT TO THE COURT THAT IT MAY BE APPROVED AND ENTERED AS 

AN ORDER OF COURT. 

For the Plaintiffs: 

WILLIAM L. GRIMM 
Legal Aid Bureau, Inc. 
Candler Building 
714 East Pratt Street 
Baltimore , Maryland 21202 
(301) 539-5340 
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For the Defendants: 

RUTH MASSINGA 
Secretary, Department of 
Human Resources 

J. JOSEPH CURRAN, JR. 
Attorney General of Maryland 

CATHERINE M. SHULTZ 
Assistant Attorney General 
The Munsey Building, 2nd Floor 
7 North Calvert Street 
Baltimore, Maryland 21202 
(301) 576-6317 
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CAROL R. GOWBOCK 
Children' s  Defense Fund 
122 c Street, N.W. 
Washington, D.C. 20001 
(202) 628-8787 

NEVE'l"l' STEELE, JR. 
Whiteford, Taylor & Preston 
7 st. Paul Street, Suite 1400 
Baltimore , Maryland 21202 
(301) 347-8700 

MARK J. DAVIS 
Assistant Attorney General 
311 West Saratoga Street 
Baltimore, Maryland 21201 
(301) 333-0019 
Counsel for defendants. 

APPROVED AND ENTERED on this day of 

----------------------- ' 19 __ __ 

UNITED STATES DISTRICT JUDGE 
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ATTACHMENT A 

L.J. v. Massinqa Class Members 

All children who are, have been and may possible again, or 

will be placed in foster homes by the Baltimore City Department of 

Social Services and are or will be placed in the custody of the 

Baltimore City Department of Social Services pursuant to: 

(a) an authorization or order of emergency shelter care 

granted to the Baltimore City Department of Social Services by 

an intake officer or by the Circuit Court for Baltimore City, 

Division of Juvenile Causes, under the provisions of MD. CTS. 

& JUD. PROC. CODE ANN. §3-815, or 

(b) in order of commitment, care, or custody granted to the 

Baltimore City Department of Social Services by the Circuit 

Court for Baltimore City, Division for Juvenile Causes, under 

MD. CTS . & JUD. PROC. CODE ANN. §3-820, or 

(c) an order of guardianship with the right to consent to 

adoption or long-term care short of adoption granted to the 

Baltimore City Department of Social Services by the Circuit 

Court for Baltimore City under MD .  FAM. LAW CODE ANN. §5-301 

et seq. , or former MD .  ANN. CODE art. 6 §§67 et seq . ,  or 

(d) a voluntary foster care agreement between their natural 

parents or legal guardians and the Baltimore City Department 

of Social Services. 
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ATTACHMENT B 

L.J. v. Massinga Consent oecree 
List of Organizations to Receive Notice 

Clinton Bamberger, Esq. 
University of Maryland School of Law 
Clinical Law Office 
510 West Baltimore Street 
Baltimore, Maryland 21202-1786 

Stephen Ney, Esq. 
Maryland Disability Law Center 
2510 st. Paul Street 
Baltimore, Maryland 21218 

Sheila K. Sachs , President 
Bar Association of Baltimore City 
111 North Calvert Street 
Room 627, Courthouse East 
Baltimore , Maryland 21202 

James Wiggins, President 
Monumental City Bar Association 
Clarence M. Mitchell Jr. Courthouse 
Room 401 
Baltimore, Maryland 21202 

Pamela Anne Bresnahan, President 
Women ' s  Bar Association of Maryland 
28th Floor 
401 East Pratt Street 
Baltimore, Maryland 21202 

Anne Pecora, Esq. 
University of Baltimore School of Law 
Clinical Law Office 
suite 101 
1420 North Charles Street 
Baltimore, Maryland 21201 

John Michener 
Maryland Volunteer Lawyer Services 
520 West Fayette Street 
Suite 130 
Baltimore , Maryland 21201 
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ATTACHMENT C 

OFFICES OF 

THE ATTORNEY GENERAL 
Saratoga State Center 

Suite 1015 
311 w. Saratoga Street 

Baltimore, Maryland 21201 
(301) 333-0019 

William L. Grimm, Esq. 
Legal Aid Bureau, Inc. 
7th Floor 
714 E. Pratt Street 

April 5 ,  1988 

Baltimore, Maryland 21202-3105 

Re: L.J. y. Massinga 
Quality Assurance Report Summaries 

Dear Bill: 

This letter supersedes my letter to you of March 29, 1988 on 
the conte.nts of Quality Assurance Report Summaries to be provided 
to plaintiffs in accordance with paragraph 32(o) of the Consent 
Decree. 

DSS continues to use forms D-885 and D-887 to review a child' s  
case record and a foster home record, respectively. Monthly 
summaries of the information gathered from the files will be 
provided to plaintiffs from these forms or forms reasonably in 
accordance with them. 

DSS has yet to modify the form to reflect the Health Care 
provisions of the Consent Decree. However, it expects to do so and 
will track compliance with the following requirements: 

1 .  That foster · children have an initial screening no later 
than 24 hours following a placement; 

2 .  That foster children be referred for a comprehensive 
health assessment within 30 days of entering placement and that the 
assessment be completed within 60 days ; 

3 .  That foster parents be provided with a child 's health 
passport within five days of initial placement or at the time of a 
child's placement ; 
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William L. Grimm, Esq. 
April s, 1988 
Page 2 

4 .  That copies of forms 
included in the child ' s  case 
supe.rvisor every six months; and 

contained in the passport be 
records and be reviewed by a 

5. That foster children have periodic medical ,  dental and 
developmental examinations in accordance with the schedules or 
protocols of the EPSDT . 

MJD089:jas 

cc: Carol R. Golubock, Esq. 
Jeanne D. Hitchcock, Esq. 
Catherine M .  Shultz, Esq. 
Nevett Steele, Jr., Esq. 
Ethel Zelenske, Esq. 

Very truly yours, 

Mark J. Davis · 
Assistant Attorney General 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

L . J . ,  et al. * 
On be.hal f of themselves and 

all others similarly situ- * 
a ted 

Plaintiffs 

-vs-

* 

* Civil Action N o . :  JH84-4409 

* 
RUTH MASSINGA, et al. 

TO: 

* 
Defendants 

* * * * * * * 

NOTICE OF PROPOSED SETTLEMENT OF CLASS ACTION 

(1) ALL FOSTER PARENTS OF CHILDREN PLACED BY THE 
BALTIMORE CITY DEPARTMENT OF SOCIAL SERVICES; 

(2) ALL PARENTS OF CHILDREN KNOWN TO ·THE BALTIMORE CITY 
DEPARTMENT OF SOCIAL SERVICES WHO ARE PLACED FOR 
FOSTER CARE WITH THE BALTIMORE CITY DEPARTMENT OF 
SOCIAL SERVICES ; 

( 3) ALL RELATIVES KNOWN TO THE BALTIMORE CITY 
DEPARTMENT OF SOCIAL SERVICES PROVIDING CARE FOR 
CHILDREN PLACED WITH THEM BY OR THROUGH THE 
BALTIMORE CITY DEPARTMENT OF SOCIAL SERVICES; AND 

(4) THE FOLLOWING ATTORNEYS: CLINTON BAMBERGER, STEPHEN 
NEY, SHEILA SACHS, JAMES WIGGINS , PAMELA BRESNAHAN, 
ANNE PECORA AND JOHN MICHENER. 

PLEASE TAKE NOTICE that a proposed settlement of this action 

has been submitted to this Court for approval . A hearing will be 

held in Room of the United States Courthouse at 101 W. 

Lombard Street at 9 :  3 0 a.m. on 1988 to determine 

whether the proposed settlement of the above action should be 

approved and confirmed by this Court as fair, reasonable and 

adequate. The hearing may be adjourned from time to time by the 
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Court at the hearing or at an adjourned session thereafter without 

further notice. 

Any person listed above or any member of the plaintiff class 

as described in the next section who desires to do so may appear at 

such a hearing in person or by counsel and show cause, if any, why 

the settlement described below should not be approved. However, no 

person shall be heard unless notice of intent to appear and copies 

of any statements or evidence to be presented are sent to the 

Clerk, United States District tor the District of Maryland, 101 

West Lombard Street, Baltimore, Maryland 21201-2678 on or before 

---------- ' 1988. Furthermore, copies of any statements or evidence 

to be presented must be provided on or before ----------' 1988 to 

the following individuals in order tor the Court to review and 

consider them: 

William L. Gri.mm, Esq. 
Legal Aid Bureau, Inc. 
714 East Pratt Street 
Baltimore, Maryland 21201 

Catherine M. Shultz, Esq. 
Assistant Attorney General 
Munsey Building 
Baltimore, Maryland 21202 
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THE PLAINTIFF CLASS 

PUrsuant to an order of this Court of January 21, 1987, this 

action has been maintained as a class action on behalf of all 

foster children in foster care with the Baltimore City Department 

of Social Services (hereinafter "BCDSS") , Maryland, specifically 

including: 

All children who are, have been and 
may possibly again or will be placed 
in foster homes by the Baltimore 
City Department of Social Services 
and are or will be placed in the 
custody of the Baltimore city 
Department of Social Services 
pursuant to: 

(a) An authorization or order 
of emergency shelter care 
granted to the Baltimore 
City Department of Social 
Services by- an intake 
officer or by the Circuit 
Court for Baltimore City, 
Division for Juvenile 
Causes ; 

(b) An order of commitment, 
care or custody granted 
to the Baltimore City 
Department of Social 
Service.s by the Circuit 
Court for Baltimore City; 

(c) An order of guardianship 
with the right to consent 
to adoption or long term 
care short of adoption 
( i . e .  te.rmination of 
parental rights order) 
granted to the Baltimore 
City Department of Social 
Services by the Circuit 
Court for Baltimore City; 
or 

(d) A voluntary foster care 
agreement between the 
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natural parents or legal 
guardians and the 
Baltimore City Department 
of Social Services . 

It is for the benefit of these children that the proposed 

settlement is being considered for approval. 

SUMHARX OF LITIGATION ISSQES AND HISTQRX 

This action was filed in the Court on December 5, 1984 by L.J. 

and five other children who were in foster care with BCDSS at the 

time. They represent the class of plaintiffs who are children in 

foster care with BCDSS. The defendants include state officials , 

case workers , and supervisors who are responsible for the operation 

and administration of the Foster Care Program in Baltimore City. 

The original Complaint filed in this action alleged various 

violations of provisions of the Constitution of the United States 

and federal statutes and regulations relating to foster care, child 

welfare, and child abuse prevention and treatment. Since the filing 

of the original Complaint, this Court has approved the filing of 

two amended Complaints which added federal statutory claims and 

state law clalms. 

A complaint in intervention was subsequently filed on behalf 

o f  two other children who, after having been committed to the 

Baltimore City Department of Social Services , were placed by that 

agency with relatives who are not licensed as BCDSS foster homes. 

On January 21, 1987, these children were granted the right to 

intervene in this action. 

The Complaint sought to obtain for the named plaintiffs and 

all foster children in t.he class both declaratory and injunctive 
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relief. In addition to seeking this equitable relie·f, the five 

original individually named plaintiffs have also alleged that they 

were entitled to damages for the alleged abuse and neglect which 

they suffered while in BCDSS foster care. The proposed settlement 

does not resolve the entitlement of these named plaintiffs to 

monetary damages . No claim for damages has been made on behalf of 

any other class member. The proposed settlement does not foreclose 

any class member from making such a claim in the future in another 

action . 

The Defendants have filed an answer denying all the 

allegations of the Complaint, Amended Complaint and Complaint In 

Intervention and contending that no defendant has ever violated any 

state or federal law in the operation of the Foster Care Program in 

Baltimore City and the proposed settlement does not change 

defendants ' position. 

On July 27, 1987, the Court granted a preliminary injunction 

on behalf of the plaintiff class which included provisions 

requiring the reassessment of foster homes which had been the 

subject of an abuse or neglect reports, mandating case workers 

visits to foster homes, ensuring the provision of adequate medical 

care to foster children, and requiring the notification of the 

Juvenile Court and of foster children ' s  attorneys of suspected 

neglect or abuse of children in foster care. On February 1, 1988, 

the United States Circuit Court of Appeals for the Fourth Circuit 

Court upheld this Court 's order of July 27, 1987. 

Counsel for the plaintiffs have conducted extensive discovery 
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into the practices and policies of the BCOSS Foster Care Proqram. 

This discovery has included a case reading of several hundred files 

from the BCDSS Foster Care Program which was conducted with the 

approval of this Court pursuant to a protective order and under the 

supervision of expe.rts in the field of fost.er care and child 

welfare. Counsel for all parties have submitted this proposed 

consent decree after intensive arms-length negotiations . Counsel 

tor the plaintiffs have concluded that it would be in the best 

interests of children in foster care to approve this settle.ment . 

This Notice is not to be understood as an expression of any 

opinion by this Court as to the merits of any of the claims or 

defenses asserted by either side in this litigation or as to any 

benefits that any claimant would receive on settlement. This Notice 

is sent tor the sole purpose of informing you of the status of this 

action and the proposed settlement so that you may decide for 

yourself what action, if any, you may wish to take . 

SUMMABX OF PBOPOSED SETTLEHENT 

The proposed Consent Decree provides for changes in the 

operation of the BCDSS Foster care Program in many areas. 

Provisions for changes in the foster care system and the 

implementation schedule for each are described below. 

I .  Decree Provisions Effective Immediately: 

(A) REPORTS OF ABUSE OR NEGLECT OF CHILDREN IN BCDSS CUSTODY 
-- The Decree requires that BCDSS employees report 
suspected abuse and neglect, establishes time frames for 
response to the receipt of those reports ; requires 
notification of the child ' s  attorney, the biological 
parent under certain cirCUI11Stances, and the .Juvenile 
Court. 
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(B) " HEALTH CARE -- The Decree requires that the Defendant ' s  
develop and maintain a medical system that provides 
health care services to foster children ; and specifies 
certain components of that system, among other things, an 
initial health screening at the time of placement, a 
comprehensive health assessment completed within 60 days 
of placement, the use of an abbreviated health care 
record (health passport) and the distribution of that 
health passport to the child ' s  foster care provider. 

(C) CASE WORKER VISITS WITH CHILDREN IN BCDSS CUSTODY -- The 
Decree requires that the case worker visit each foster 
child at least once every month, describes the pu.rpose of 
the visit, mandates documentation in the child's case 
record and increases the frequency of visits if an abuse 
or neglect complaint is pending. It also requires that 
children placed with relatives be visited every two 
months . 

(D) INFORMATION PROVIDED TO FOSTER PARENTS -- The Decree 
requires that the foster parent shall be provided with 
certain information about the child or children for whom 
they are being asked to care . 

(E) FOSTER CHILD EDUCATION The Decree establishes 
deadlines. for the prompt enrollment of a foster child in 
school and specifies additional case worker 
responsibilities whenever a foster child is suspected of 
having an educational handicap. 

(F) INTENSIVE FAMILY SERVICES -- The Decree describes the 
goal of intensive family se.rvices and requires that the 
Defendants seek funding to provide such a program in 
Baltimore City. 

(G) CHILDREN PLACED WITH RELATIVES -- The Decree permits the 
Defendants to continue their practice of placing children 
committed to BCDSS in the home of relatives who do not 
meet foster care standards, but requires that BCDSS 
inform the relative of the benefits and requirements of 
foster parent licensure . In addition the Defendants are 
required to provide these children with a case plan, a 6-
month review and periodic reviews by the Juvenile Court 
of their placement. Finally, Defendants will seek 
statutory authority to conduct criminal background 
investigation of all relative caretakers and other adults 
in the home, and upon receiving such authority, will 
conduct those investigations for existing and prospective 
relative caretakers. 

SEE SUBSEQUENT SECTIONS FOR OTHER PROVISIONS RELATED TO 
RELATIVE PLACEMENTS . 
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(H) PERMANENT PLACEMENT PLANNING AND IMPLEMENTATION -- The 
Decree requires, with some exceptions, that oss personnel 
make reasonable efforts to prevent or eliminate a child 's 
needs for out of home placement and defines some of the 
services to be included in reasonable efforts. It 
mandates components of the child's case plan and the 
parent ' s  service agreement. It requires under certain 
circumstances weekly visits between parent and child, 
incorporates guidelines for modifying permanent plans and 
requires the filing of termination of parental rights 
petitions within 120 days of establishing a goal of 
adoption for a child. 

(I) FOSTER PARENT EXPENSES/STIPENDS -- The Decree requires 
the Defendants to seek through the budget process funds 
to pay foster parents stipends and expenses for attending 
foster parent training, to seek funds for paying stipends 
to shelter care parents and to purchase special services 
for child.ren to prevent their placement in institutional 
settings. 

II. frovisions To Be Implemented Within 6 Months :  

(A) SPEClALIZED SUPPORT UNIT FOR CASE WORKERS -- The Decree 
requires the creation and maintenance of a specialized 
support unit within BCDSS to be staffed by persons who do 
not have case work responsibility. The support unit shall 
include persons specially trained to assist case workers 
in identifying, locating and obtaining services for 
substance a.busers, special education needs, mental health 
and developmental disability needs and independent 
living. 

(B) HANDBOOK OF RIGHTS -- The Decree requires that the 
Defendant prepare, submit to Plaintiff 's counsel and, 
thereafter, print and distribute a handbook explaining 
the rights of parents, foster parents, and foster 
children. 

(C) REPORTING AND MONITORING OF DECREE IMPLEMENTATION -- The 
Decree requires for a minimum of two years aft.er the 
entry of the decree and at 6 month intervals that 
Defendant shall file a report which sets forth the steps 
Defendants have taken to achieve compliance with the 
provisions of the decree. 

III. Decree Provisions To Be Implemented Within One Year: 

(A) FOSTER PARENT TRAINING -- 'lbe Decree requires that foster 
parents' applicants must complete a minimum of 12 hours 
of training in a variety of subjects prior to licensure 
as a foster home. A foster parents' license will not be 
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renewed if foster parents do not attend 6 hours of 
supplemental training each year thereafter. 

(B) CHILDREN PLACED WITH RELATIVES - The Decree requires an 
inspection of relative homes for compliance with basic 
health and sanitary standards, the report of threats to 
the child ' s  health and safety to the case worker, and the 
provision of the results of this inspection to 
Plaintiff's counsel. The Decree further requires that an 
assessment of each child in a relative ' s  home be made to 
determine the medical and educational status of that 
child and to identify any unmet needs. Such assessment is 
to be conducted under an impartial consultant in whose 
selection Plaintiffs' counsel will participate and 
quarterly reports of the assessment are to be submitted 
to Plaintiffs' counsel throughout the assessment process. 

IV. pecree PrOVisions To Be Implemented Within TwO Years: 

(A) CASELOAD LIMITS -- The Decree requires that foster care 
case workers have maximum average caseloads not exceeding 
certain ratios. These ratios vary based upon the worker's 
classification as a intake, continuing or after care 
worker. 

(B) TRANSFER OF CHILDRENS 1 CASES -- The Decree requires 
implementation of certain procedures for the transfer of 
a foster child's case so as to insure continuity of 
casework. 

(C) FOSTER CARE WORKER TRAINING -- The Decree requires that 
all new foster care workers complete certain training 
within 60 days of employment and a minimum nUlllber of 
hours of training annually thereafter. The subject areas 
for such training are specified including mandated 
training in the area of special educational screening, 
evaluation and planning. 

(D) MAINTENANCE OF FOSTER CARE PLACEMENT CONTINUUM -- The 
Decree requires that Defendants establish and maintain a 
continuum of foster care placement.s in Baltimore City -
e.g. regular, specialized, emergency, therapeutic fost.er 
family homes and group homes. This continuum must be 
reasonably calculated to insure that there are 
appropriate foster care placement.s for all children who 
come into care . Defendants are required to maintain a 
foster home recruitment unit within BCDSS and continue 
their past practice of seeking increases in the rate of 
reimbursement paid to foster families. 

(E) HEALTH SERVICES MANAGEMENT UNIT -- The Decree requires 
the creation and maintenance of this unit staffed by at 
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least one health professional who is also trained and 
experience in child welfare. 

It you wish to ask questions about the proposed settlement or 

if you wish to obtain a copy of the Consent Decree, please address 

your questions or requests to the parties ' counsel who are listed 

below: 

DATED: 

William L. Grimm, Esq. 
Legal Aid Bureau, Inc. 
714 East Pratt Street 
Baltimore, Maryland 21201 
Counsel for Plaintiffs 

Catherine M. Shultz, Esq. 
Assistant Attorney General 
Munsey Building 
Baltimore, Maryland 21202 
Counsel tor Defendants 
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II. CHILD ·IN NEED OF ASSISTANCE (CINA) : THE SHELTER CARE, 
ADJUDICATORY AND DISPOSITION HEARING 

A. INTRODUCTION: THE DUAL ROLE OF THE CHILD IN NEED OF 
ASSISTAHCE CCIHAl PROCEEDING : PROTECTION OF THE CHILD AND 
OF THE RIGHTS OF fAMILY IHTEGRITY 

1 .  Protection of The Child 

The judicial protection of children is rooted in the 1874 

case o f  Mary Ellen. An illegitimate child, placed by the New 

York City Department of Charitie.s in the care of adoptive 

parents, Maryland Ellen was beaten regularly and was seriously 

malnourished. A mission worker who discovered Mary Ellen's 

condition attempted to have legal action taken on her behalf. 

However, there was no law at the time which made such 

maltreatment a crime or an appropriate subject for civil court 

intervention . A desperate appeal was made to the founder and 

president o f  the Society for the Prevention of Cruelty to 

Animals. Believing that Mary Ellen was entitled to at least 

to court and had her removed from her home on the basis that 

she was a member of the animal kingdom. This permitted her 

case t o  be heard under the cruelty to animal laws. Within the 

next few years. the public awareness of the problems of 

children like Mary Ellen increased, and societies for the 

prevention of cruelty t o . children were created throughout the 

world. 

In 1899 the first juvenile court was created. The primary 

purpose of the early juvenile court was to handle cases 

involving maltreated children. Unfortunately, the young people 

brought before these courts were most likely to be placed in 
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homes for wayward children or reform schools. 

Onder its parens patriae authority, the state began to 

assume the role of substitute p�rent. In the landmark child 

protective court decision �� this century, Prince v .  

Massachusetts, 321 U.S. 158, �- (194�) , Mr. Justice Rutledge 

stated that: 

[t)he family itself is not beyond regulation in the 
public. interest • • •  Ac.ting to guard the general 
interest in youth ' s  well'-being, the state as parens 
patriae may restrict the parent 1 s control . . .  The 
state has a wide range "" power for limiting 
parental freedom and aut��rity in things affecting 
the child 1 s welfare. • . · 

In the 19401 s .-and 1950 1-s physicians began to note a 

recurrence of certain injuries in children which were 

inadequately explained and it was speculated t.hat these 

injuries might have been intentionally inflicted. In 1961, Dr. 

c .  Henry Kempe gave this condition the medical name of "the 

battered child syndrome". It was described as follows : 

The battered child syndrome . . .  is a frequent cause 
of permanent injury or death. The syndrome should 
be considered in any child exhibiting evidence of 
fracture of any bone, subdural hematoma , failure to 
thrive , sort tissue swellings or skin bruising , in 
any child who die.s suddenly, or where the degree 
and type of injury is at variance with the history 
given regarding the occurrence of the trauma . 

Kempe ,  Silverman, Steele , Droegemueller and Steele, "The 

Battered Child Syndrome , "  13 J . A . M . A .  105 (1962) . 

In 1963 legislation which would mandate reports of 

suspected child abuse was proposed. That same year, the 

American Humane Society estimated that there were ten thousand 

battered child cases annually. By 1967 all fifty states had 
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anacted child abuse reporting laws. Estimates of chila abuse 

have also risen dramatically, ranging now from 500, 000 to 

2 , 000,000 cases per year. Today there are statutes in every 

state which give juvenile courts jurisdiction in abuse and 

neglect cases. As the numbar of child maltreatment reports 

increased since t.he early 1960's, so did the number of these 

cases reaching the juvenile courts. It is now estimated that 

150,000 - 200,000 abuse and neglect cases are brought into the 

judicial process each year. 

2 .  Tbe Rights of Family Integrity; The Significance of 
coercive State Intervention 

The decision to take a child away from a parent is 

certainly one of the most difficult that judges are called 

upon to ma.ke. Indeed, the very fact that the state is 

intruding into the family is a matter many would agree 

warrants close judicial scrutiny .�'The rights of the family to 

privacy and integrity have been recognized as fundamental and 

of constitutional significance� See e.g. Ouilloin V· Walcott, 

434 u . s .  246, (1978) : Moore v. City of East Cleveland, 431 

U.S. 494 (1977) . This right of family integrity has been 

codified in the purpose cause of the Maryland Juvenile Causes 

Act which states; 

The purpose of the Juvenile Causes Act are; 

(c) [t]o conserve and strengthen the child's 
family times and to separate a child from his 
parents only when necessary for his welfare or in 
the interest of public safety; 

(d) [ i] t necessary to 
home, to secure for 
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discipline as nearly as possible eqtiivalent to that 
which should have bee.n given by his parents • • .  

C.J.P. §3-802 

The Court of Special Appeals has amplified this statement 

of purpose in the case of Matter of McNeil, 21 Md. App . 484, 

497 (1974) , by stating that : 

The Maryland General Assembly has clearly 
expressed its recognition of the principle that the 
primary right to rear and nurture a child rests in 
its parents and not in the state, and it is only 
under the most extraordinary circumstances that a 
parent may be divested of that right and custody of 
a child placed in the hands of others . 

f Consequently, when the state coercively intervenes in the 

lives of children and parents, we rely upon our judicial 

system to assure that forcible action is taken only after due 

process of law is provided., Noted authorities in the field of 

child development have argued that parents should be allowed 

to raise their children as they think best, absent a clear 

showing that their conduct has endangered their children. � 

e . g . ,  Goldstein, Freud, Solnit, Before the Best Interests of 

the Child, (The Free Press, New York, 1979) · ' Reports have 

documented the grievous harm done to thousands of children and 

families as a result of forcible state intervention and out-

of-home child placement . Children ' s  Defense Fund,, Children 

Without Homes (1979) ; National Commission on Children in Need 

of Parents, Who Knows? Who Cares? Fornotten Children in Foster 

� (1979) . 

Thus , lawyers for both parents and children in child 

maltreatment proceedings have a common stake in assuring that 
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the state is not overreaching; despite the benevolent motives 
/ 

of its child protective social workers. 'Procedural sat'eguards 

exist to protect the fa.mily members from unwarranted intrusion 

� 
into their private lives. It is important that counsel fully 

understand the nature of the juvenile court proceedings, the 

rights afforded to the respective parties, the impact of these 

judicial proceedings on the children and their parents, and 

the lawyer's role in abuse and neglect cases � 

B. MARYLAND LAWS CONCERNING CHILDREN 

1 .  Art. 27 §35A is the criminal statute which defines 

and proscribes penalties for child abuse . 

2 .  For purposes of CINA litigation, Family Law Art. 5-

701-5-715 is the statute that defines child abuse and neglect 

and mandates who must report it. The statute also provides 

immunity from liability those reporting in good t'aith. 

3 .  Maryland Rules ot' Procedure, Juvenile Causes, Rule 

901 et. seq. are the only rules of procedure which apply to 

proceedings in the juvenile court. 

4. The Maryland Juvenile Causes Act, C.J.P. §3-801 et. 

seq. , is the statute which created the rubric "child in need 

of assistance" and defines this term. • 

r "Child in need of assistance is a child who 
requires the assistance of the court because 

a .  He is mentally handicapped or is not receiving 
ordinary and proper care and attention, and 

, b .  His parents, guardian or custodian are unable 
or unwilling to give proper care and attention 
to the child and his problems provided, 
however, a child shall not be deemed to be in 
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need of assistance for the sole reason he is 
being furnished nonmedical remedial care and 
treatment recognized by State Law . "  

C.J.P. §3-801 (e) 

The purposes of the Juvenile Causes Act are 

,.. a .  [t]o provide for the care, protection, and 
wholesome mental and physical development of 
children coming within the provisions of this 
subtitle; and to provide for a program of 
treatment, training and rehabilitation consistent 
with the chil d ' s  best interests and the protection 
of the public interest; 

b .  [t)o remove from children committing 
delinquent acts the taint of criminality and the 
consequences of criminal behavior; 

1 c. [ t] o conserve and strengthen the child's 
family ties and to separate a child from his 
parents only when necessary for his welfare or in 
the interest of public safety; 

d .  [ i ] f  necessary to remove a child from his 
home, to secure for him custody, care and 
discipline as nearly as possible equivalent to that 
which should have been given by his parents. 

e .  To provide judicial procedures for carrying 
out the provisions of this subtitle. 

C.J. P .  §3-802 

• Thus , the focus in the juvenile court is on the best 

interests and welfare of the child. 

C .  THE JUVENILE COURT PERSONNEL AND ORGANIZATION 

The juvenile court in most counties is a division of the 

Circuit Court. In some counties along with actually hearing 

juvenile proceedings, the juvenile court judge has the 

additional responsibility of overseeing the duties of several 

masters-in-chancery .  

For example, masters are still used in Baltimore City to 
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hear most of the proceedings in juvenile court . A master is 

authorized to order shelter care and to hear any cases and 

matters assigned by the court. A master ' s  tindings, 

conclusions and recommendations do not constitute orders or 

final action until they are submitted to, signed and adopted 

by the judge. However, the recommendations may be implemented 

in advance of the court ' s  approval. 

Although the judge generally adopts the master's findings 

and recommendations, the judge may, instead, remand the case 

to the master for fu.rther hearing or the judge may conduct a 

further heari.ng himself. 

If any party to the case objects to a master 's 

recommendation , he may file a written Exception with the Court 

Clerk within five days. Upon the filing of an Exception, a 

prompt hearing is scheduled before the judge. � Appendix I 

for Sample Exception. 

The juvenile court, is provided with a specialized 

support staff to deal with the case load and children before 

the court . Health-General §6-109 provides for the creation of 

a Juvenile Services Administration to staff the intake and 

probation functions of the court, as well as to assist with 

other functions of the juvenile court. Different counties have 

developed informal arrangements between the Department of 

Social Services staff and the Juvenile Services staff to carry 

out these functions. 
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JUYENILE CQURT LISTINGS 

Alleghany County 

Juvenile Clerk: Sue sivic 
(301) 777-5922 

Anne Arundel County 

Juvenile Clerk: Mary Renshaw 
(301) 222-1427 

Baltimore City 

Juvenile Clerk: James L. Benton 
(301- 333-4278 

Baltimore County 

Juvenile Clerk: Richard D. 
Arnold, Jr. (301) 887-3836 

Calvert County 

Juvenile Clerk: Carla Jones 
(301) 535-1600 ext. 404 

caroline County 

Juvenile Clerk: Dot Blazejak 
(301) 4 79-1811 

carroll County 

Juvenile Clerk: Pamela L. 
Masimore (301) 857-2985 
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No Masters, case is assigned 
to the sitting Judge who may 
hear the case from the Shelter
care Hearing onward. 

3 Masters, 1 Juvenile Judge. 
Masters hear all juvenile 
matters on a rotation basis . 

8 Masters, 1 Juvenile Judge 
sitting, 1 Juvenile Judge 
Administrative, all Masters hear 
Sheltercare, 1 Master for CINA 
Adjudicatory Disposition and 1 
Master for CIP Reviews, 
Administrative Judge hears most 
postponements. 

1 part-time Master; 1 Juvenile 
Judge. The Master hears all 
juvenile matters - CINA once a 
in p.m., sometimes additional 
1 day per month. 

No Masters, 1 Judge hears all 
CINA matters ; in a conflict a 
visiting Judge will be used. 

No Masters, 1 Judge hears all 
CINA matters. 

1 Master hears all cases , 
typically the same Judge reviews 
and signs orders although Judges 
may also do so on a rotating 
basis. 



Cecil County 

Juvenile Clerk: Gail M. Purnell 
(301) 398-0200 Ext. 174 

Charles County 

Juvenile Clerk: Betty Radcliff 
(301) 932-3230 

Dorchester county 

Juvenile Clerk: JoAnn Nickerson 
(301) 228-0481 

Frederick County 

Juvenile Clerk: Charles c. Keller 
(301) 694-1976 

Garrett County 

Juvenile Clerk : Paul Frantz 
(301) 334-1944 

Harford county 

Juvenile Clerk: Kim Warneke 
(301) 838-6000 ext. 469 

Howard County 

Juvenile Clerk: Esther Wall, 
Mareta Cornwell (301) 313-3826, 27 

Kent County 

Juvenile Clerk: Amy Nicherson 
(301) 778-7477 
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No Masters, Judges on rotation 
hear CINA cases the 1st and 3rd 
Wednesday ot the month. 

No Masters, 3 Judges hear all 
CINA matters on a six month 
rotation. 

No Masters, 1 full-time Judge, 
1 part-time Judge. CINA matters 
are assigned on a rotation. 

No Master, 3 Judges hear all 
cases on a rotating basis. 

No Masters, Judge hears the 
case from Sheltercare Hearing 
onward. 

1 part-time Master, who hears 
all cases, 2 days per week plus 
1 additional day per month. 4 
Judges on a rotating basis. 

2 Masters hear all cases, 
Judges rotating tor order, etc. 

1 Judge hears all CINA matters. 
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Montgomery County - Juvenile 
Court is on the District Level 

Juvenile Clerk: Betty Ruth Hogan 
(301) 279-1447 

Prince George ' s  County 

Juvenile Clerk: Mary Davis 
(301) 952-3995 

Queen Anne's County 

Juvenile Clerk: Beverly Peters 
(301) 758-1773 

st. Mary ' s  county 

Juvenile Clerk: Sherri Blais 
(301) 475-4560 

Somerset County 

Juvenile Clerk: Faith James 
(301) 651-1555 

Talbot County 

Juvenile Clerk: Connie Cole 
(301) 822-2611 

washington County 

Juvenile Clerk: Nancy DeVault 
(301) 733-8660 

Wicomi.co County 

Juvenile Clerk: Delores Wright 
(301) 543-6551 
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2 Judges hear all CINA matters. 

1 Master hears all CINA matters, 
1 Juvenile Administrative Judge, 
other Judges on a rotational 
basis. 

No Master, 1 Judge hears all 
CINA matters . 

No Maste.r, 1 Judge generally 
hears CINA cases from Shelter
care Hearings onward. 

No Master, 1 Judge hears CINA 
cases . 

No Master, 1 District Court 
Judge sitti.ng as Juvenile 
Judge. 

No Master, typically a Judge 
who bas speci.alized in Juvenile 
matters bears all cases . 

No Master, Judges hear all cases 
on a rot.atinq basi.s, they may 
t'ollow-through on a case from 
the Sheltercare Hearing onward. 



Worcester County 

Juve.nile Clerk: Sherri Harrington 
(301) 632-1222 
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No Master, 2 Judges who hear 
CINA cases on a rotation 
schedule. 
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D .  CINA JURISDICTION AND VENUE 

The juvenile court has exclusive , original jurisdiction 

over a child alleged to be in need of assistance. C.J.P. §3-

804. A child is defined as a person under the age of eighteen 

years. C.J.P. §3-80l(d) . The age of the child at the time the 

petition is filed controls the determination of the 

jurisdiction. C.J.P. §3-805(b) . Once obtained, the juvenile 

court retains its jurisdiction until the person reaches 

twenty-one years of age, unless the jurisdiction is terminated 

earlier. The decision whether to terminate jurisdiction is 

within the discretion of the Juvenile Court. c . J . P .  §3-806(a) 

and (c) . � In  re; Arlene G .. Rbonad G • . Teresa G., Md. (Nov . 

1, 1984) which held that the Juvenile Court may retain 

jurisdiction even in situations where an equity court has 

granted the Department of Social Services guardianship with 

the right to consent to adoption or long-term care short of 

adoption . only a final decree of adoption would automatically 

terminate the jurisdiction of the Juvenile Court. §5-308 (b) of 

the Family Law Article. 

C.J.P. §3-808. Determination of venue is left to the sound 

discretion of the court. In re Carter, 20 Md. App. 633, 318 

A.2d 269 ,(1974) ,  att'd 273 Md. 690 , 332 A.2d 246 (1975). 

E. EM!RGENCX REMOVAL; THE SHELTER CARE PROCEEDING 

1 1 .  The investigation of reports of child abuse and 
neglect. 

, The Protective Services Unit of each local Department of 

Social Services (DSS) is responsible for investigating 
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reported incidents ot child abuse and neglect. 

a. Child abuse is defined by regulations as: 

(1) An abused child is a person under the age 
of 18 years who has sustained any physical 
injury as a result ot cruel or inhumane 
treatment or as a result ot malicious act or 
acts, or any sexual abuse, meaning an act or 
acts involving sexual molestation or 
exploitation, whether physical injuries are 
sustained or not, by a parent, adoptive 
parent, or other person who has the permanent 
or temporary care or custody or responsibility 
tor supervision of a minor child under 
circumstances that indicate that the child • s 
health or welfare is harmed or threate.ned 
thereby. 

(2) The two !actors that determine whether 
child abuse has ocaurred are: 

(a) The child �uffered physical injury 
or sexual abuse \or exploitation with or 
without injury; a�d 

(b) The injury was caused non
accidentally by, or the sexual abuse was 
perpetrated by, a person who had care, 
custody, or supervision ot the child at 
the time. 

(3) An injury is any bodily damage, ranging 
!rom a bruise or bruises to bone fractures and 
burns , and is not always readily apparent, as 
in some internal injuries. 

( 4) Sexual abuse may range !rom nude 
photography and fondling tor sexual 
gratification to incest, rape , sexual offense 
in any degree, sodomy, sexual practices 
prohibited by . law or prostitution, or 
allowing , permitting, encouraging, or engaging 
in the obscene or pornographic photographing, 
filming or depicting of a child for commercial 
purposes as prohibited by law. 

COMAR 07.02.07.02§A (1) , (2) , ( 3 ) ,  (4) . 

b .  Child neglect is defined by regulation as: 

(1) [A neglected child is a] person under 18 

107 

Libint
Rectangle



years old who has suffered or is suffering 
significant physical or mental harm or injury, 
or who is living under conditions hazardous to 
the child' s  physical or emotional health, well 
being, and development as a result of 
conditions created by the absence or the 
parent, guardian, or custodian, or by the 
failure of that person to give proper care and 
attention to the child and the child' s  
problems under circumstances that indicate 
that the child's health or welfare is harmed 
or threatened thereby. 

(2) A child may not be considered neglected 
solely because the child is receiving 
nonmedical care and treatment recognized by 
State law instead of medical treatment if 
parents or guardians are legitimately 
practicing their religious beliefs. 

COMAR 07.02.07.02 §C (1) and ( 2 ) :  

Each local OSS agency must screen reports of child abuse 

seve� days a week, twenty-four hours a day. 1 ' Every local DSS 

must initiate an investigation of a report of child abuse 

within 24 hours of the receipt of the complaint. The 

investigation must include an on-site visit by a oss 

protective social worker.2 Reports of child neglect must be 

investigated within 5 days of the receipt of the initial 

complaint . 3 

The major responsibility of a DSS protective service 

worker is to determine which cases require (1) emergency 

removal of the child, (2) protective supervision or services 

to the family, or (3) no action. Attached as Appendix I at p. 

1COHAR 08.02.07.05 § A(4). 

2cOMAR 07.02.07.05 t A(4). 

3cowt 07.02.07.05 t B(1). 
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A-1 are charts showing some of the various factors which the 

Department of Social Services uses when making the decision as 

to whether or not Court action in an abuse or neglect case is 

necessary . Only a small proportion of DSS cases are treated as 

requiring emergency removal of a child. In investigating a 

case of suspected child abuse, a protective service worker 

visits the child's home, inspects the child's body for signs 

of abuse, and talks with the child, the child's caretaker, and 

when appropriate other knowledgeable individuals. 4 If the 

child is injured , the parent is questioned regarding the cause 

of the injury. The lack of a plausible explanation is given 

great weight in determining whether the child should be 

removed. 

The protective service worker also relies upon the 

information provided by the person_ reporting the abuse, 

especially it the reporter is a physician, teacher, or other 

adult who saw the child regularly. In Maryland, certain health 

care professionals have a statutory duty to report incidents 

of suspected child abuse.5 

According to the Department of Human Resources Protective 

Service Manual, the situations in which emergency removal 

should be taken as follows : 

1 .  Children are in a life threatening environment which 
would cause serious physical harm if they are not removed 
from the situation. 

4CCMAA 07.02.07.05 § A(5). 

5FL t 5·704<•>· 
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2 .  Children are abandoned and have no adult providing 
food, clothing , or shelter tor them at this time. 

3 .  Child (ren) has sustained life threatening or serious 
injuries requiring medical treatment and his immediate 
safety can not be assured in his home of origin. 

4 .  Child(ren) has undergone a seriously traumatic 
incident in his family or origin, and refuses to return 
after assurances of protection. 

5. Child(ren) has been sexually abused and the 
likelihood of reoccurrence or violence being done to the 
child(ren) as punishment for the revelation is extremely 
high. 

6. The regular custodian of the child is not competent 
to care for the child as a result of intoxication, 
emotional disturbance, or other debilitating factors, and 
the authority of the court is necessary to ensure the 
immediate protection of the child . 

.Emergency removal must be distinguished from certain 

forms of voluntary placements. For example, a pa_rent who is 

experiencing difficulties, such as hospitalization for 

psychiatric disorders, may request that DSS ta.ke custody of 

the children, or a social worker may warn that the children 

are about to be removed, and the parent may consent to the 

removal. In these cases the child would be voluntarily placed . 

into 

2. Tbe Procedure and Standard for Emergencv Removal; 
The Shelter care Hearing. 

c.J.P. §3-814 provides the authority for taking a child 

custody on an emergency basis under certain 

circumstances. The methods available which are relevant to 

CINA cases are; 

a.  By low enforcement officer. or other person 
authorized by the court. having reasonable grounds 
to belieye that the child is in immediate danger 
from his surroundings and that his removal is 
necessary for his protection cc.J.P. §3-814 Cal C3ll 
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This is the most frequently used authority tor taking a 

child in need of assistance into custody so long as both of 

the requirements are met, i.e. , :  

, (1) the child is in immediate danger from his 
surroundings; and 

, (2) the child ' s  removal is necessary for his 
protection. 

b .  By a law enforcement officer, or other person 
authorized by the court. haying reasonable grounds 
to believe that the child has run away from his 
parents, guardian, or legal cust9dian CC.J.P. §3-
814 Cal C4l. 

Once the child has been taken into custody the individual 

exercising the custodial power must immediately notify, or 

cause to be notified, the child 's parents, guardian, or 

custodian of the action taken. After every reasonable effort 

has been made to give the mandata notice, the individual who 

took custody of the child must do one of two things: 

a. release the child to his parents, guardian, or 
custodian, or to any other person designated by the 
court, upon their written promise to bring the 
child before the court when requested, along with 
such security as may be required by the court; 
(unless placement in shelter care is permitted and 
appears required by C.J.P. §3-814 (infra.) ) � 

b .  Deliver the child to the court, or to a place 
of shelter care designated by the court. C.J.P. §3-
814 (b) (1) and (2) . 

A child may be immediately placed into shelter care, 

prior to any hearing , it the local department determines that : 

a. this action is required t.o protect the child, 
or the person and/or property of others; � 

b .  the child is likely to leave the jurisdiction 
of the court; � 
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c. there is no parent, guardian, custodian, or 
other person able to provide supervision and care 
for the child and return him to the court when 
required. 

C.J.P. §3-815 (b) ; Rule 912 (a) (2) . 

It shelter care is authorized, the local department 

granting such authority must report this tact and the reasons 

for the authorization to the cou.rt on the next court day. If 

continued shelter care is sought, the local department must 

immediately file a petition to authorize continued shelter 

care, setting forth facts showing cause for such continuation. 

c.J.P. §3-815 (c) ; Rule 912 (a) . Upon the commencement of 

s.helter care, the local department must give reasonable oral 

or written notice of the hearing on continued shelter care to 

the juvenile and to his parents, guardian, or custodian, if 

they can be found, stating the time, place and purpose of the 

hearing. C.J.P. §3-815 (c) . The local department must also 

give written notice of the authorization for shelter care to 

the child ' s  parents, guardian or custodian, and to the court. 

A statement of the reasons for taking the child into custody 

and placing him into shelter care should be included, although 

this notice may be combined with a notice under §3-815 (c) . 

C.J.P. §3-815 (f) . 

The hearing for continued shelter care must be held no 

later than the day after the shelter care is commenced, unless 

extended by the court for good cause. C.J.P. §3-815 (c) . The 

continuation of shelter care may not be authorized unless the 

court finds that such is required for any of the three reasons 
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described above which give rise to authority for placement in 

shelter care. Rule 912 (b) (l) . 

/ The court, in determining whether emergency removal is 

necessary to protect the child, should consider the following 

factors: 

1 .  age of child (younger the child, greater the need 
for protection) 1 

2 .  physical and mental ability of child ( i . e .  whether 
the child is able to care and protect self; 

3 .  level or cooperation of caretaker; 

4 .  history and present status of parents' physical, 
mental , and emotional abilities (is there a history of 
mental illness, substance abuse?) ;  

5 .  circumstances surrounding maltreatment; 

6 .  seriousness of current incident ; 

7 .  whether a single incident or pattern; 

8 .  whether child has been hospitalized; 

9 .  abuser's access to child (can the caretaker give 
assurances re: protect child from abuser? ) ;  

10. condition in the home or the child (e.g. no heat; no 
supervision of the child) ; 

11. presence or lack of external support system for 
caretaker; 

1 2 .  prior agency history; 

1 3 .  stress in family (pattern of violence in family; 
criminal records re: spouse or child abuse , violence, 
etc. ) ;  and 

14. whether the child could be protected within the home 
with supportive services . [� Chapter II for a detailed 
discussion of the standards for removal. � In re: 
Rachel S . ,  60 Md. App. 147 (1984 ) ,  which discusses the 
different determinations made at a shelter care bearing 
as opposed to a CINA adjudicatory bearing . ]  
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In addition, under federal law, there now must 'be a 

judicial determination that reasonable efforts have been made 

to prevent or eliminate the need for removal of a child from 

his home • • •  in order to obtain federal funding for his 

placement. 42 U.S.C.A. §672 (a) (1).  Consequently, at the 

shelter care hearing the court should determine whether the 

child would be able to remain in the hom'e if appropriate 

services were provided. If so, then the services should be 

provided and the child should not be re.moved form the home. If 

not, then shelter care should be continued . If shelter care is 

continued, the court should note explicitly in its findings 

that there have or have not been reasonable efforts to prevent 

or eliminate the need for removal of the child. In some 

emergency situations nothing can be done to prevent removal, 

and thus the court shouid find that a lack of preventive 

efforts is reasonable. Specifically in that situation the 

court should make findings that: 

1. there were no preventive services which could ensure 
the safety of the child; or 

2 .  even with appropriate services being provided, the 
safety of the child could not be ensured . 

In other emergency situations the requirement of 

reasonable efforts may not have been met, e.g. where the 

agency was involved with the family earlier, and the emergency 

arose because of the failure of the agency to provide 

appropriate services. � Chapter I for a more detailed 

discussion of Reasonable Efforts . 
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Finally, because the shelter care hearing occurs with 

such short notice, all parties may not be prepared to argue 

the "reasonable efforts" requirements. In this situation, the 

determination can be made at the adjudication hearing, and 

thus all parties will have time to adequately prepare. 

Procedurally, the hearing may be postponed, for good 

cause shown for not more than eight days following the 

commencement of the shelter care. If possible, reasonable 

notice of the hearing must be given to the child and to his 

parent.s and counsel. Rule 912 (a) (3) . Continued shelter care 

pending tbe adjudicatory hearing may not exceed t.hirty days , 

and it may be continued for not more than thirty days 

following the adjudicatory hearing and pending the disposition 

hearing. Rule 912 (b) (2) ; Rule 912 (c) . A juvenile court 

master has tbe power to order sbel ter care pending court 

review of his findings, conclusions and recommendations . 

c.J.P. §3-813 (d) . Any order of a Master which grants 

continual shelter care is immediately appealable to the Judge. 

Rule 911. � Appendix I for sample Exceptions to the Master ' s  

Recommendation. 

If shelter care is used for a child alleged to be a CINA 

by reason of a mental handicap , tbe child may be placed in 

facilities maintained or licensed by tbe Department of Health 

and M.ental Hygiene . If those facilities are not available, 

then be may be placed in a private home or facility approved 

by the court. C.J.P.  §3-815 (e) . If a child is alleged to be 
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a CINA for· any other reason, then ·he may be placed in a 

shelter care facility maintained or approved by either the 

Social Services Administration or the Juvenile Services 

Administration, or in a private home or shelter care facility 

approved by the court . C.J.P. §3-815 (e) . However, the child 

may not be placed in detention (e.g.,  physically restricting 

facilities) or in a state mental health facility. C.J.P. §3-

815 (e) , 3-801 (m) . 

The shelter care hearing is probably the most crucial 

part of the entire CINA process . For example, from July 1, 

1980 - June 3 0 ,  1981, sixty-seven percent of the CINA cases in 

the Baltimore City Court originated as a shelter care hearing. 

The "temporary nature" of the shelter care order belies its 

importance. Although shelter care can only be ordered for a 

period of 3 0  days before the adjudicatory hearing must be 

conducted, an unwarranted extension of shelter care, and the 

unnecessary separation of the child form his family even for 

30 days may be extremely traumatic for the child and his 

parent . A child placed in shelter care is removed from all 

that is familiar; his life is suddenly unstable and loses 

continuity. The child is placed in a home of strangers and may 

lose contact with siblings as well as parents. He may be 

placed in another section of the city or even in another 

county, which results in the child either missing school 

completely or having to transfer to a strange school. Parents 

who do not regain custody at the shelter care hearing stand a 
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much greater risk that the CINA petition will be sustained at 

adjudication and that a severe disposition - e.g. commitment 

of a child to foster care - will be ordered. 

To avoid the trauma of removing the child from his home, 

counsel for the child and the non abusing parent should 

attempt to have the abusing parent leave the home . This may be 

accomplished by getting a protective order requiring the 

abuser to vacate the family home. Family Law Article §4-506. 

In addition, if the alleged abuser has also been criminally 

charged, a condition of his bond �hould be that he "stay away" 

from the child. See also, Family Law Article §7-102 which 

creates a new ground for a limited divorce based on 

mistreatment of a child. 

F .  PROCEDURES AND STANDARDS FOR NON-EMERGENCY HEARINGS 

Any person or agency having knowledge of facts which may 

qualify a child as one in need of assistance may file a 

complaint with the local department having proper venue . 

C.J.P. §3-810 (a) ;  Rule 902 (a). Upon the initiation of the 

complaint, the local department must conduct a preliminary 

inquiry within 15 days to determine: ( 1 )  whether the court has 

jurisdiction; and (2) whether judicial action is in the best 

interests of the public or the child . c.J.P. §3-810 (b) . Upon 

completion of the preliminary inquiry, the local department 

may do one of four things: (1) authorize the filing of a 

petition ; (2) conduct a further investigation or inquiry into 

the complaint; ( 3) propose an informal adjustment of the 
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matter, or (4) refuse authorization to file a petition. C.J.P. 

§3-810 (b) (l) . If the complaint alleging CINA is brought by 

the local oss, the local department shall file the petition 

without further investigation. c.J.P. §3-810(b) (2) . 

1. Authorizing the filing of a petition - If the local 

department concludes that the court has jurisdiction and 

that the best interests of the public or the child 

dictate that a petition should be filed, the local 

department must inform the parties of his decision and of 

the reasons for his_ decision, preferably in person. The 

petition form is set forth in Rule 903. In a CINA case, 

the petition must allege that the child is a CINA and it 

should "set forth in clear and simple language the 

alleged facts supporting that allegation." C.J.P. §3-812 

(a) . The petition in a CINA case should be prepared and 

filed by the local department, C.J.P. §3-812 (b) , 

although such petitions are usually prepared by the local 

Department of Social Services. 

2 .  Further inquiry - If the local department concludes 

that a further investigation is necessary in order to 

make the decision whether to authorize the filing of a 

petition, such further inquiry may be conducted; however, 

a decision must be made within ten days, unless the court 

extends the time further. C.J.P. §3-810 (d) . 

3 .  Informal adiustment - A third alternative open to 

the local department is to propose an informal 
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adjustment. This ·is utilized when the officer concludes 

that action short of formal judicial intervention is in 

the best interest of the child and the public. Of course, 

a necessary pre-requisite to informal adjustment is the 

conclusion that the court has jurisdiction. Although 

informal adjustment, as an alternative intake action, 

appears to be tailored to delinquency complaints, no such 

limitation is contained in the Code. If informal 

adjustment is the proposed alternative , the local 

department should inform all parties of the nature of the 

complaint, the objectives of the adjustment process, the 

conditions and procedures of informal adjustment, and the 

fact that it is not obligatory. All parties to the 

proceeding must consent to informal adjustment before the 

local department can proceed. C.J .P. §3-810 (e). The 

period of informal adjustment may not exceed ninety days 

without court extension and, during that period, the 

child is subject to such supervision as is deemed 

appropriate by the local department; however, no party 

can be compelled to attend any conference , produce any 

paper, or visit any place. C.J.P. §3-810 (f) . Informal 

adjustment is rarely used in CINA matters as the local 

department must file a CINA petition brought by the local 

DSS. C.J.P. §3-810 (b(2) . Any action short of filing a 

CINA petition would be taken by the local DSS prior to 

filing. 
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4 .  RefUsing authorization to file a petition - If the 

local department concludes that the court has no 

jurisdiction, or that neither an informal adjustment nor 

judicial action is appropriate, he may deny authorization 

to file a petition. He must inform the complainant of 

this decision, in writing, using the form contained in 

c.J.P. §3-8l.O.l., stating the reasons for the decision and 

the procedures to be followed in seeking a review of the 

decision . C.J.P. §3-810. In a CINA case, within fifteen 

days of the denial of authorization, the complainant may 

submit the complaint to the local department 's regional 

supervisor for review. The supervisor may, within fifteen 

days after review of the complaint, either support the 

conclusion of the local department or direct the filing 

of a petition. C.J.P. §3-810 (i) . 

The Code is silent regarding the right of counsel for the 

parties during intake, although C.J.P. §3-821, and Rule 906 

(a) , establish a right to counsel Mat every stage of any 

proceeding." 

G .  THE PETITION AND OTHER PLEADINGS 

The juvenile court has traditionally operated on a very 

informal procedural basis with a limited number of pleadings. 

Most of these pleadings are prescribed by statute and rule, 

and printed forms are available from the Court . The most 

critical pleading in the juvenile court is the petition - the 

charging document of the juvenile justice process - which 
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signals the formal initiation of proceedings of the court. 

Rule 903 prescribes that the petition must be in writing and 

must contain specific information. The petition must allege 

that the child is in need of assistance and should set forth 

in clear and simple language the alleged facts supporting the 

petition. Rule 903, C.J.P. §3-812 (a) . The petition should 

also note services provided by the agency to address the 

problems alleged. The petition is filed with the clerk of the 

court and the clerk must maintain a separate docket of 

juvenile proceedings. Rule 903 (b) ; Rule 904 (a) . The clerk 

must promptly set the time and place for a hearing before a 

judge or master. Rule 904 (b) . 

Unless the court directs otherwise, after the petition is 

filed the clerk must promptly issue a summons, along with a 

copy of the petition, to each party except the petitioner and 

the respondent child alleged to be in need of assistance. Any 

summons addressed to a parent of a respondent child must 

require the parent to produce the respondent child on the date 

and time named in the summons .  Rule 904 (c) . Delay in 

effecting services upon, or in giving notice to any parent 

does not prevent the court from taking any action that justice 

may require, pending service or notice. Rule 904 (c) . 

The clerk must also issue a SUliiiDons for each witness 

requested by any party following the procedures under Rules 2-

510. Rule 904 ( d ) .  
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H .  STUDY AND EXAMINATION OF CHILD, ETC. 

Once a petition has been tiled, the court may direct the 

Juvenile Services Administration, or some other designated 

agency, such as the Department ot Social Services, to make a 

study of the child, his family and environment, and other 

relevant matters . As part of the study, the child or any 

parent, guardian or custodian may be required to be examined 

by a physician, psychologist or other professionally qualified 

person. C.J.P. §3-818. Rule 905 (a) . The report of such a 

study is admissible at a disposition hearing , but not usually 

at an adjudicatory hearing. C.J.P. §3-818 (c) ; Rule 905 (b) ; 

but see Rule 905 (c) ( 2 ) .  All counsel have an absolute right to 

inspect the report prior to its presentation to the court and 

not later than two days before any hearing at which the 

results of the examination will be offered into evidence. 

C.J.P. §3-818 (c) ; Rule 905 (a) ( 2 ) . See also, Chapter II tor 

a discussion of pre-disposition reports. 

I .  DISCOVERY 

Although Rule 909 provides tor extensive and specific 

type of discovery in delinquency cases , Rule 909 (b) provides 

that in CINA cases "the court may, upon good cause shown, pass 

such orders in aid of discovery, and inspection of evidence as 

justice may require. "  There is a continuing duty to malce 

required discovery disclosures and the court has the power to 

enter any necessary protective orders and to order sanctions 

for noncompliance with discovery obligations . Rule 909 (a) (8) ; 
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Rule 909 (a) (9) . As a practical matter, in some jurisdictions 

compliance with Rule 909 has been obtained through the 

introduction of an open file policy by attorneys practicing in 

the juvenile court. This pragmatic result was motivated by the 

fact that courts liberally direct the provision of reasonable 

discovery, and by the informality of juvenile court 

proceedings . 

J .  THE PRELIMINARY HEARING 

Although there is neither statutory nor rule authority 

for a preliminary hearing in the juvenile court, such a 

procedure is utilized in various courts throughout the State . 

For example, the Baltimore City Juvenile Court has declared 

the purposes of this preadjudication hearing to be: 

1 .  To insure that the parties have notice of the 
allegations; 

2 .  To advise the parties of their right to counsel and 
to make any necessary arrangements for legal 
representation for the respondent/children and the 
respondent/parents; 

3 .  To insure that the respondents understand their 
trial rights and the hearing procedure, including the 
possible consequences of a CINA finding in the eve.nt that 
the case reaches the dispositional stage; 

4. To correct any errors in the petition; 

5 .  To prepare the case for trial and to obtain an 
estimate of the time required for hearing ; 

6. To schedule the case for hearing within the legally 
prescribed time limits and to give the parties personal 
notice of the hearing date. 

K. THE ADJUDICATORY HEARING 

During the adjudicatory hearing (which is a trial on the 
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merits) ,  a juvenile judge or master is responsible for 

determining whether there exists sufficient evidence to find 

the child is a "Child In Need of Assistance" (CINA) . 

Since the 1966 Supreme Court case of In Re Gault, 387 

u . s .  1 (1967) , there has been increased emphasis on assuring 

procedural due process in the adjudicatory hearing in juvenile 

court. Responding to the Supreme Court ' s  initiative, the 

Maryland Code and Rules provide for adjudicatory hearings as 

the sole means of determining the merits of the allegations 

included in the (CINA) petition. C.J.P. §3-819 (a) : Rule 914 

(a) . The adjudicatory hearing is distinct (bifurcated) from 

the disposition hearing. Matter of Roberts, 13 Md. App . 644, 

649, 248 A.2d 621 (1971 ) .  The CINA adjudicatory hearing is 

recorded. Rule 910. The juvenile judge or master may exclude 

the general public and admit only those whose presence is 

necessary or desirable. C.J.P. §3-812 ( e ) .  The relevant 

aspects of the adjudicatory hearing will be discussed below. 

1. Maryland's Statutory CINA Standard 

The juvenile court has exclusive original jurisdiction 

over all children alleged to be a CINA. C.J.P. §3-804 (a) . 

Maryland statutes defines a CINA as one who needs the 

assistance of the juvenile court because: 1) he is mentally 

handicapped or is not receiving ordinary and proper care and 

attention: and 2) his parents, guardians or custodians are 

unable or unwilling to give proper care and attention to the 

child and his problems. C.J.P. §3-801 (e) . Section 3-801 (e) 
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further states that a child will not be considered a CINA 

solely because he is being furnished nonmedical remedial care 

and treatment recognized by the State law. The term "mentally 

handicapped child" is defined to include a child who is or may 

be mentally retarded or mentally ill. c.J.P.  §3-801 (p) . 

Maryland ' s  CINA statute closely resembles that used in 

the majority of states. The CINA rubric is a recent functional 

category developed to replace the former specific categories 

of "dependency, 11 "neglect, 11 and "mental retardation". The 

legislation is based on the parens patriae doctrine 

originating in the early English courts of chancery . In the 

often cited cases of Wellesley v. Tbe Puke of Beaufort, 38 

Eng. Rep. 236 (ch. 1827) , and Wellesley y, Wellesley, 4 Eng. 

Rep. 1078 (H.L. 1828) , the parens patriae powers gives the 

court the power to separate a child from a morally unfit 

parent on the ground that it is the duty of the crown to see 

that the child is properly taken care of. Maryland ' s  CINA 

category was developed on this same premise, and has as its 

purpose the goal of protecting children. It is exclusively 

civil. Cf. Woods v. Department of Social Seryices, 11 Md. App. 

10, 272 A.2d 92 (1971) ,  In Re eager, 251 Md. 473, 248 A.2d 384 

(1967) . 

The adjudicatory stage of the CINA proceeding can serve 

two valuable functions aside from protecting the child. First, 

it should act as a screening device for those cases where 

State intervention is inappropriate. Second, where the 
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intervention is appropriate, the fact finder should delineate 

limits on the scope of the intervention through the 

formulation of clear and specific criteria or standards. For 

example, the fact finder should clearly define the specific 

harm to the child and set forth what the pare.nts must do to 

eliminate that harm. 

Many commentators 

standards - Maryland • s 

have criticized the br6ad State 

included - as defining abuse and 

neglect in vague and general ways. The result of these 

imprecise standards is an absence of guidance for masters and 

judges in the adjudicatory hearing, for child welfare 

employees and attorneys in case investigations and 

presentations and for the lawyers in defending the child's 

family. 

Various commentators have proposed specific criteria for 

statutory stand.ards which would clarify and thus limit the 

circumstances where state intervention is proper. Although not 

presently contained in Maryland law, this specific criteria 

which is set forth below may be useful as guidelines in 

working with abuse and neglect cases . For example, Michael 

Wald in State Intervention on Behalf of "Neglected" Children: 

A Search for Realistic standards ,  27 stan. L. Rev. 985 (1975), 

outlined the following specific criteria : 1) requiring a 

showing of specific harm to a child rather than merely 

focusing on the condition or situation of a parent ; 2) 

defining the harm with specificity; 3) requiring a showing 
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that the harm is serious; 4·) demonstrating that it is a type 

of harm for which, in general, the remedy of coercive 

intervention will do more good than harm, 5) requiring a 

showing that a harm has already occurred or there is 

substantial likelihood that it will occur illllllinently; 6) 

prohibiting intervention where environmental conditions 

outside the control of the parents are causing danger to the 

child; 7 )  prohibiting intervention based merely on different 

cultural standards of childrearing; 8) prohibiting 

intervention where parents take voluntary action to correct a 

situation of danger to the child; and 9) permitting 

intervention only after services to correct a danger or 

situation· have been tried and are inadequate or have been 

offered and refused. 

2 .  Speedy Trial 

The adjudicatory hearing must be held within sixty days 

after the petition has been served on the respondent unless 

the respondent is in shelter care. In the latter event, the 

adjudicatory hearing must be held within thirty days from the 

date on which continued shelter care was ordered, or the 

respondent must be released . Rule 914 (b) . However this time 

may be extended by the court for extraordinary cause shown. 

Rule 914 (b) . 

3 .  Notice of Hearing 

Rule 904 (c) provides for the issuances of a SWDllons upon 

the filing of a petition, in the form prescribed by Form 904-
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s .  Notice of the time, place , and purpose of any hearing aust 

be given at least five days prior to a hearing, in compliance 

with Rule 910 (c) . 

4 .  Admissions 

Rule 907 (a) provides that the "respondent may file a 

pleading denying or admitting all or any facts alleged in the 

juvenile petition" and Rule 907 (b) mandates that the court 

advise the child of the nature and possible consequences of 

his action if he files a pleading either admitting the 

petition allegations or indicating an intention not to deny 

those allegations. These provisions are most relevant in 

delinquency matters but it would appear that any admission, 

even in a CINA case, should trigger a specific inquiry by the 

court into whether such action is knowingly and voluntarily 

undertaken. 

5 .  Jury Trial 

The Supreme Court of the United States, in McKeiver v. 

Pennsvlyania, 403 u.s. 528 (1971), concluded that the due 

process clause of the Fourteenth Amendment does not 

constitutionally mandate t.he right to a jury trial in the 

adjudicative phase of a state juvenile proceeding. In 

Maryland, C.J. P. §3-812 (f) and Rule 910 (a) provide that 

proceedings in the juvenile court shall be tried without a 

jury. 

6 .  I Continuance and Postponements 

The Maryland Rules specifically provide for a continuance 
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or postponement in two specific situations: first, Rule 908 

(c) provides that the court must "qrant the parties such 

continuance as justice may require" if a juvenile petition or 

other pleading is amended. Second, Rule 909 (a)(9)  allows the 

court to "grant a reasonable continuance , "  among other 

options, in a situation where discovery required by Rule 909 

has not been afforded. As a general rule, courts are quite 

lenient in granting continuances in the juvenile court, unless 

the child is in shelter care. The Court of Special Appeals has 

reversed the judgments of two juvenile courts due to the 

improper denial of motions of continuances. In Re Appeal No. 
1124 (1974, 27 Md. App. 468, 340 A.2d 338 (1975) ; Matter of 

McNeil, 21 Md. App . 484, 320 A.2d 57 (1974) . 

Generally, when an attorney requests a postponement, it 

is his responsibility to contact all parties as soon as 

possible and to call the clerk of the court to arrange the 

matter be brought to Postponement Court. If necessary, an 

agreement as to continued shelter care must also be reached. 

In addition, the clerk should be contacted in order to obtain 

a new hearing date . 

7 .  Evidence 

The Code and rules are silent as to the applicable 

evidentiary standards in the juvenile court . CINA proceedings 

are civil in nature and the rules of evidence applicable to 

civil cases generally would appear to be appropriate. The Code 

does provide that all hearing shall be conducted in an 
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informal manner, although there is no specific statement that 

the rules of evidence will not apply. C.J.P. §3-812 (e) . 

A complete analysis of the evidentiary problems presented 

by CINA cases would be unduly lengthy for the purposes ot this 

manual. However, the more persistent problems will be 

discussed below and 'counsel is especially directed to the 

excellent articles contained in the publication Proof ot Facts 

tor a discussion of some of these issues with regard to both 

child abuse and Child of Facts 2d 365; Child Neglect, 3 Proof 

ot Facts 2d 265. See also Note, Evidentiary Problems of Proof 

in Cbild AbUSe Cases; WhY Family and Juvenile Courts Fail, 13 

J. Fam. L • . 819 (1974) . 

CINA cases, especially those involving abuse or neglect, 

present many unique evidentiary problems. For example, the 

abused or neglected child may be too young or immature to 

testify or, even if of sufficient age, he may be susceptible 

to the influence of the abusing or neglecting custodian prior 

to trial. Also, the child may prefer to remain in his or her 

home, despite the presence of the abusing or neglecting 

parent . Siblings of the abused or neglected child may witness 

the act but be reluctant to testify. Consequently, the trial 

ot an abuse or neglect case will generally involve reliance on 

three principal sources of evidence: (a) expert testimony of 

physicians or social workers, (b) demonstrative or physical 

evidence, and (c) testimonial evidence, frequently of a 

hearsay nature that can be admitted only through some 
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exception to the hearsay rule; 

The first evidentiary problem that will commonly arise in 

a CINA case will be the admissibility of the testimony of an 

expert. The general rule is effectively stated in McCormick ' s  

treatise on evidence. 

To warrant the use of expert testimony, then, 
two elements are required. First, the subject of 
the inference must be so distinctively related to 
some science, profession, business or occupation as 
to be beyond the ken of the average layman. Some 
courts emphasize that the judge has discretion in 
administering this aspect of the rule, and other 
courts will admit expert opinion concerning matters 
about which the jurors may have general knowledge 
if the expert opinion would still aid their 
understanding of the fact issue . This latter· 
approach emphasizes the true function of expert 
testimony. Second, the witness must have sufficient 
skill, knowledge, or experience in the field or 
calling as to make it appear that his opinion or 
inference will probably aid the trier in his search 
for truth . 

McCormick, Eyidence, §13 (2d ed. 197 2 ) ; See also Fabritz v .  
State, 30 Md. App . 1 ,  351 A.2d 4 7 7  (1976) . 

Three professional groups most frequently contribute 

expert testimony in CINA cases. Physicians serve as medical 

and psychiatric experts, while psychologist.s interpret 

psychological test results and provide information regarding 

emotional adjustment. Depending on his educational background 

and experience, the social worker may be qualif�ed to testify 

as a.n expert regarding sexual abuse, developmental issues in 

families, psychological correlates of physical abuse and 

neglect, alcoholism, and mental health. The experienced social 

worker with a specialized caseload is a particularly valuable 

source of expert testimony regarding the abused or neglected 
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child. 

A question is often raised concerning the admissibility 

of expert testimony that results in the statement of an 

opinion on what is characterized as an "ultimate issue of 

fact. "  In a CINA case, this question will mark frequently 

arise in connection with the contention that a child's 

injuries ·or condition resulted from accidental means. The 

issue becomes whether the medical expert may express · his 

opinion regarding whether such injuries or condition occurred 

accidentally. The nearly universal trend around the country, 

and in Maryland, is to permit this type of testimo·ny by a 

medical witness. Terry v. State, 34 Md. App. 99, 366 A.2d 65 

(1976) ; Mulligan v. State, 6 Md. App . 600, 607, 252 A.2d 476 

(1968) . A further step has been taken in several jurisdictions 

in order to allow a medical expert to provide an opinion at 

trial concerning whether an allegedly abused child was 

suffering from the so-called "battered child syndrome . "  An 

extensive discussion of this problem may be found in the cases 

of People y. Henson, 33 N.Y. 2d 6 3 ,  304 N . E .  2d 358 (1973), 

People y, Jackson, 95 Cal. Reptr. 919, 18 Cal. App . 3d 504 

(1971) and State v. Loss, 295 Minn. 271, 204 N.W. 2d. 404 

(1973 ) . Maryland courts have admitted testimony on this issue 

in two cases but without substantial discussion comparable to 

that found in Henson. Jackson and �. See Mulligan v. State, 

supra; James v. State, 5 Md. App . 647, 650, 248 A.2d 910 

(1968) . But see Duley y. State of Maryland, 56 Md. App. 275, 
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1983, where the court held in a criminal child abuse case that 

an expert pathologist's testimony concerning "Child Battering 

Profile" (�, the type of individual who is more prone to 

coliUDit child abuse) was erroneously admitted into evide.nce. 

A further question that arises in connection with the 

testimony by a medical expert concerns the physician-patient 

privilege. There is no true physician-patient privilege 

Maryland, although the Maryland Code provides tor a privilege 

regarding communications 

psychiatrists/psychologists. 

between patients and 

C.J.P. §9-109. Interestingly, 

Maryland is one of the few states with child abuse reporting 

legislation which not abrogated this privilege as a part of 

that statute. 

Another problem involving the testimony of medical 

concerns the admissibility of statements made by an �used or 
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neglected child to an examining physician concerning both 

present pain the child may feel and the source of any * 

difficulties the child aight have. The causative factor * 

injuries may have occurred sometime previously and, then * 

statements regarding such factors would not be admissible * 

the "excited utterance" exception to the hearsay rule. * 

admissibility of such statements may be particularly * when, 

as frequently occurs, he child changes his or * to the causes 

of the injuries or illness. Consequently, * examining 

physician ' s  testimony may be the only direct * of the source 

of the injuries from the child who is in * position to know 

the truth . McCormick has indicated * 

(s)tatements of a presently existing * 
condition made by a patient to a doctor * treatment 
are almost universally admitted as * the facts 
stated, and even courts greatly * admissibility of 
declarations of bodily * generally will admit 
statements made under the circum.stances . Although 
statements made to physicians are not likely to be 
spontaneous, since they are usually made in 
response to questions, the reliability is assured 
by the likelihood that the patient believes that 
the effectiveness of the treatment he receives may 
depend largely upon the accuracy of the information 
he provides the physician. 

McCormick, Evidence, §292 (2d ed. 1972). See also Comment, 
Evidentiary Problems in Criminal Child AbUSe Prosecutions, 63 
Geo. L . J .  257, 269 (1974 ) ;  Yellow cab co. v. Hicks, 224 Md. 
563, 168 A.2d 501 (1961) ; B,T.C. v .  Pruitt, 223 Md. 440, 164 
A. 2d 882 (1960). 

McCormick states further: 

[t]he exception might be taken one step 
further to encompass statements made to a physician 
concerning the cause or the external source of the 
condition to be treated. In some cases a special 
assurance of reliability - the patient • s belief 
that accuracy is essential to effective treatment -

134 



also applies to statements concerning· the cause, 
and a physician who view this as related to 
diagnosis and treatment might reasonably be 
expected to communicate this to the patient and 
perhaps take other steps to assure a reliable 
response • • • •  On the other hand, when statements as 
to causation enter the realm of fixing fault it is 
unlikely that the patient or physician regarded 
them as related to diagnosis or treatment • . • . the 
greater number of courts probably still adhere to a 
position requiring the exclusion of any statements 
related to cause, although the better view would 
seem to be that statements as to the inception or 
general nature of the cause should be admissible 
insofar as they are reasonably pertinent to 
diagnosis or treatment. 

McCormick, Eyidence, §292 (2d ed. 1972) . A decision of the 

Illinois Supreme Court dealt with the admissibility of 

evidence of this nature in a criminal child abuse prosecution, 

and upheld the admissibility of statements by the victim as 

substantive evidence of causation. People v. Grant, 58 Ill. 2d 

178, 317 N.E. 2d 564 (1974) . 

A more persistent and common problem is encountered in 

relation to the admissibility of hospital or other medical 

records in juvenile court proceedings involving abuse or 

neglect . Counsel involved in such cases must become thoroughly 

familiar with medical records in the preparation of his case. 

Initially, the records should be used for the purpose of 

acquainting the attorney with the abused or neglected child ' s  

injuries or illness and to enable the attorney to question the 

examining doctor before trial based on the records. Secondly, 

the records themselves may be admissible as proof of facts at 

issue in the case . Thirdly, the records may be used for the 

purpose of refreshing the memory of a testifying physician or 
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other medical professional without actually introducing the 

records into evidence . Hospital records will ordinarily 

contain an admission sheet, an order sheet, temperature 

charts, x-ray reports, nurses ' notes , laboratory tests, 

progress notes , and a discharge summary or notes. The records 

may also contain statements made to the physician or nurses 

concerning the cause of an injury, or a medical opinion or 

diagnosis as to the nature of an illness or injury. 

The threshold problem regarding the admissibility of the 

medical records may be met by the "business records statute" 

of Maryland, C.J .P. §10-101, which permits t.he admission into 

evidence of a "writing or record made in the regular course of 

business as a memorandum or record of an act, transaction, 

occurrence, or event . "  This statute has been applied to allow 

the admission of medical records as direct evidence in a 

criminal case involving child abuse. See Dietz y. Moore, 277 

Md. 1 ,  7-8, 351 A.2d 428 (1976) . It is not necessary to call, 

as witnesses, the persons who made the individual entries in 

the hospital records; it is only necessary that the custodian 

of the hospital records, usually the medical records 

librarian, be called as a witness to lay the foundation for 

admission of the records. The foundation to be laid will 

generally consist of showing: (1) from whose custody the 

record comes; (2) the identity of the record offered as that 

of the child or patient in questions ; (3) the manner of 

preparing the record, including the sources of the information 
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recorded and the timeliness, regularity, and accuracy of the 

recording ; (4) that the entries in question were made in the 

regular course of business; and (5) that the regular course of 

the hospital's business included making records at or near the 

time of the act, transaction, occurrence, condition or event 

recorded. � Hospital Records, 6 Proof of Facts 2d 131. � 

also Child AbUSe - Ihe Battered Child Syndrome, 2 Proof of 

Facts 2d, 365; Child Neglect, 3 Proof of Facts 2d 265. 

Reproductions of the original records are equally admissible 

as the originals. C.J.P. §10-102 (a) . 

An additional problem involving the admission of hospital 

records concerns statements contained in those records 

regarding the cause of injury, and diagnostic opinions. The 

more complex problem presented by the admissibility of 

statements in a hospital record relating to the cause of 

injury is that it is "double hearsay", that is, hearsay 

statements twice removed from the actual statement of the 

declarant. The admissibility of such a statement may 

frequently be determined by the skill of the attorney in 

demonstrating that the statement was germane to treatment. � 

generally, Comment, Admissibility of Hospital Records in 

Evidence, 21 Md. L .  Rev. 2 2  (1961) ; Bethlehem/Sparrows Point 

Shipyards y. Scherpenisse, 187 Md. 375, 50 A.2d 256 91946) ; 

Marlow y, Cerino, 19 Md. App . 619, 313 A.2d 505 (1974) . The 

diagnostic flndings and opinions of the physician and others 

involved in the treatment of the child will also be 
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admissible. 

The admissibility of demonstrative evidence will also 

frequently become an issue in the trial of a child abuse or 

neglect case. For example, it is often useful to have 

photographs, especially color photographs, of the child at the 

time of admission to a hospital or at the time the child cam 

to the attention of the authorities. Since the judicial 

proceeding will usually not take place until quite some time 

after the discovery of the injuries or the neglect, the 

physical evidence of such injuries or neglect will have often 

faded by the time of trial. Consequently, the admissibility of 

such photographs may be important to a case. The admission of 

photographs is largely within the discretion of the trial 

judge and, especially i� proceedings in the juvenile court 

where no jury is present, this discretion will rarely be 

reviewed and seldom, if ever, overturned. Two criminal child 

abuse prosecutions in Maryland have resulted in appellate 

decisions which upheld the admissibility of explicit 

photographs. State y, Fabritz, 276 Md. 416, 348 A . 2d 275 

(1975) � Dyson v. State, 6 Md. App. 453, 251 A.2d 606 (1968) . 

X-rays may also be important
. 

demonstrative evidence 

especially in abuse cases. Several precautions should be taken 

in authenticating the x-ray for admissibility at trial: 1) the 

x-ray photograph should be identified as being of the child 

whose condition is in issue: 2) the physical condition of the 

child should be demonstrated to be the same at the time in 
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question as when the x-ray was taken; 3 )  it should be 

established that the x-ray equipment was in good working 

condition at the time of the photograph; 4 )  there should be a 

demonstration that the person who took the x-ray photograph 

was experienced; and 5) it should be shown that the manner in 

which the x-rays were taken was reasonably calculated to 

result in accuracy. See X-Rays, 11 Proof of Facts 741. If the 

x-ray is difficult to interpret and is particularly critical 

to one ' s  case, consideration should be given to having a 

"positive" produced of the x-ray, since most x-rays are simply 

negatives which must be shown through a "shadowbox" and which 

are difficult to interpret without expert commentary. 

As previously indicated, an unusually large number of 

hearsay problems may exist in a child abuse or neglect 

proceeding in a CINA case because of the non-public nature of 

abuse and neglect and the youth of the victim. Consequently, 

certain exceptions to the hearsay rule will be extremely 

important and useful in such cases. One will be the l:U 

gestae, or excited utterance, exception to t.he hearsay rule. 

McCormick has characterized this exception in the following 

terms: 

Formulations of the exception differ, but all 
agree on two basic requirements . First, there must 
be some occurrence or event sufficiently startling 
to render normal reflective thought processes of an 
observer inoperative. Second, the statement of the 
declarant must have been a spontaneous reaction to 
the occurrence of the event and not the result of 
reflective thought. 

McCormick, Evidence, §297 (2d Ed. 1972) . Several Maryland 
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cases have upheld the admission into evidence of statements by 

children made within a few hours after the event in questions . 

In Saldiveri y. State, 217 Md. 412, 143 A.2d 70 {1957) the 

court approved the admission of a statement made by an eight

year-old a few hou.rs after the event, and a similar statement 

was approved when made by a child three-and-one-half years old 

within hours aft.er the event in Moore v. State, 26 Md. App. 

556, 338 A . 2 d  344 (1975) . However, in Harnish y. State, 9 Md. 

App. 546, 266 A.2d 364 (1970) the court held that the 

statement of five-year-old, about eleven days after the 

incident in question, was inadmissible. See also Deloso v. 

State, 37 Md. App. 101, 376 A.2d 873 {1977 ) .  In Smith v. 

State, 6 Md. App. 581, 252 A.2d 277 (1968 ) ,  a four-year-old ' s  

statement four to five hours after the event was held 

admissible under the res gestae exception; and in Reckard v. 

State, 2 Md. App . 312, 234 A.2d 630 (1967) the statement of a 

six-year-old child "immediately" after the event was 

admissible. Maryland also adheres to the general rule that 

spontaneous declarations made by a child who may himself be 

incompetent to testify, but which are made to a competent 

witness, will be admissible. Moore y. State. supra. 

In addition, prior inconsistent statements of a witness, 

including a child who has changed his version of what has 

occurred, may be admissible as substantive evidence. See 

Comment, "Evidentiary Problems in Criminal Child Abuse 

Prosecutions , "  63 Geo. L. J. 257, 267 (1974) . Most 
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jurisdictions will only permit the use of a prior inconsistent 

statement for impeachment purposes but a strong argument can 

be made for utilizing a more liberal rule in child abuse 

cases. � Mulligan v. State, 6 Md. App . 600, 252 A.2d 476 

(1968) . Also, a declaration made by the abusing parent against 

his interests may be admissible against him. Dyson y. State, 

6 Md. App . 453, 456 251 A.2d 606 (1968) ; Hulligan y. State. 

supra. In Dyson, the court further held that evidence of the 

abusing parent 's flight was admissible, as well as evidence of 

his instructions to his wife to lie. 

A further evidentiary problem concerns the competency of 

a child to testify as a witness. At common law a child under 

fourteen was presumed to be incompetent as a witness, and a 

child of fourteen or over was presumed to be competent . 

However, this precise dividing line is no longer widely 

accepted. The most relevant considerations now will be whether 

the child has sufficient mental capacity to receive an 

accurate impression, sufficient memory to hold that 

impression, sufficient capacity to understand simple questions 

about the impression, and the capacity to articulate the 

impression. It is also said that the child must understand the 

nature and obligation of an oath. The following cases have 

approved the admissibility of testimony by children with ages 

in the parentheses following the case citations - Horsey y. 

State, 225 Md. 80, 169 A.2d 457 (1960) (11) ; Robert y. State, 

220 Md. 159, 151 A.2d 737 (1958) (12 ) ;  Saldiyeri v .  State, 217 
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Md. 412, 143 A.2d 70 (1956) (9) ; Jones v. State, 11 Md. App . 

468, 275 A.2d 508 (1971) (12) ; Williams y. State, 11 Md. App. 

350, 274 A.2d 403 (1971) (8) ;  Jacobs v. State, 6 Md. App. 238, 

251 A.2d 33 91968) (6) ; Bgswell y. State 5 Md. App. 571, 249 

A.2d 490 (1968) (10) ; Rodgers y, State, 4 Md. App. 407, 243 

A.2d 28 (1968) (11) ; Whitey. State, 3 Md, App . 167, 238 A.2d 

278 (1968) (8, 10) ; Reckard y. State, 2 Md. App. 312, 234, 

A.2d 630 (1967) (6) . The courts also frequently permit leading 

questions to be directed to a child witness. Bgswell y. State. 

supra. 
Another critical evidentiary issue involves the 

admissibility of prior acts of abusing parents . Family Law 

Art. §5-911 provides for a central registry of child abuse 

reports. A number of Maryland cases have discussed, and 

allowed, the admissibility of evidence relative to prior 

incidents of abuse or neglect by the custodians of a child. 

See e.g. . United States y. Hoods, 484 P, 2d 127 (4th eire. 

1973 ) ;  Fabian v. State, 235 Kd. 306, 318, 201 A.2d 511 (1963) ; 

Palmer v. State, 223 Md. 341, 164 A.2d 467 (1960) ; Wood v. 

Department of Social Seryices, 11 Md. App. 10, 272 A.2d 92 

(1971) ; Dyson v .  State, 6 Md. App . 453, 251 A.2d 606 (1968) ; 

MUlligan v. State, 6 Kd. App. 600, 605, 252 A.2d 476 (1968) . 

Additional problems may arise regarding the admissibility 

of other documents, the laws of other jurisdictions and 

various public records. Attorneys are often faced with efforts 

to admit marriage licenses, birth certificates, and death 
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certificates . C.J. P. §10-202 governs the admissibility of 

foreign statutes and, C.J.P. §10-203 deals with the admission 

of ordinances, regulations and resolutions of local 

governments. C.J.P. §10-204 governs the admissibility of a 

public record if certified as a true copy by a custodian while 

C.J.P. §10-205 relates to certain exceptions to the general 

provisions ot § 10-204, including confidential information. 

C.J.P. § § 10-501 et. seq. provide the basis tor the court to 

take judicial notice ot foreign laws. 

The only testimonial privileges provided by law in 

Maryland are the attorney-client privilege, C.J. P. §9-108, the 

patient psychiatrist or psychologist privilege , C.J. P. §9-109, 

the privileged communications between an accountant and client 

in non-criminal proceedings , C.J.P. §9-110, the clergyman

penitent privilege, C.J .P. §9-111, and the newsman's 

privilege, C.J.P. §9-112. The Maryland Code also provides tor 

the confidentiality of any communications between spouses of 

a person charged with a crime may not be compelled to testify 

as an adverse witness "unless the charge involves the abuse of 

a child under eighteen . "  C.J.P. §9-106. 

A discussion was set forth previously regarding the 

qualification of a medical professional as an expert witness . 

consideration should also be given to the qualification of 

other �xpert witnesses in appropriate cases , including 

psychologists and social worke.rs. In a neglect case, as 

opposed to a ·  physical abuse case, the qualification of an 
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experienced social worker as an expert witness to testify 

regarding the rearing of a child may be a particularly useful 

tool. � Bernstein, "The Social Worker as an Expert Witness, " 

Social Casework 412 (July, 1977) . 

Obviously, this discussion of evidentiary problems in 

CINA cases is far from exhaustive, but an effort has been made 

to highlight the problems that will most frequently arise in 

such proceedings. Reference may be made to general treatises 

on the law of evidence, and a useful tool in Maryland is the 

Committee on Continuing Legal Education, Reference Handbook 

for Evidence (1972 ) ,  published by the Maryland State Bar 

Association. More specific and detailed discussions may be 

found in Child Abuse - The Battered Child Syndrome, 2 Proof of 

Facts 2d 365; Child Neglect, 3 Proof of Facts 2d 265; Comment, 

Evidentiary Problems in Criminal Child Abuse Prosecutions , 63 

Geo. L. J. 257 (1974) : Comment, Evidentiary Problems -of Proof 

in Child Abuse Cases; WhY Family and Juvenile Courts Fail, 13 

J. Fam. L. 819 (1974 ) :  Brown, Fox & Hubbard, Medical and Legal 

Aspects of the Battered Child Syndrome, 50 Chi. -Kent L.. Rev. 

45 (1973 ) .  

8 .  The Judge ' s  Interview of a Child in Chambers 

Since 1973, in three separate cases the Maryland Court of 

Special Appeals has approved the judges interviews of children 

.in chambers , and ·out of the presence of the parties and their 

attorneys , as a proper means for lessening the possible 

adver'se psychological impact of the trial upon the child. 
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Shapiro v .  Shapiro 54 Md. A�p. 477, 480 (1983) , Nutwell v. 

frince George ' s  County p.s.s. 21 Md .  App. 100 (1974 ) ,  and 

Marshall v. Stetanides, 17 Md. App. 364 (1973 ) .  The manner of 

conducting an in camera interview of a chid is described in 

Marshall y. Stefanides, 17 Md .  App. 364 (1973) . 

" • • •  we believe that a Chancellor 's interview 
of a child in a custody case out of the presence of 
the parties to be proper, in the discretion of the 
court, with or without the consent of the parties, 
and with or without the presence of counsel. 

In all cases , unless waived by the parties, 
the interview must be recorded by a court reporter. 
Immediately following the interview its content 
shall be made known to counsel and the parties by 
means of the court reporter's reading of the record 
of that interview to them. In so holding, we share 
the view of some jurisdictions that a trial judge 
should be allowed to conduct an in earner interview 
with the child or children to the exclusion of t.he 
litigants or counsel, if some means of appellate 
review of the interview is available. We, however, 
add the requirement that the court reporter shall 
make known immediately to the parties and counsel 
the content of the interview [unless waived] .  This 
should be done � the presence of the child or 
children." 

Marshall v. Stefanides at 370. 

9 .  Burden of Proof and Sufficiency of Evidence 

C.J.P. §3-819 and Rule 914 (e) provide that the 

allegations in a CINA case must be proved by a preponderance 

of the evidence . Woods y. pepartment of Social Seryices, 11 

Md. App. 10 (1971) . The sufficiency of the evidence is to be 

tested on appeal in precisely the same way as in other cases. 

The "judgment of the lower Court will not be set aside on the 

evidence unless clearly erroneous and due regard will be given 

to the opportunity of the lower court to judge the credibility 
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of the witnesses . "  Rule 886, Rule 1086. 

10. Presence of Respondent 

Rule 910 (b) provides that the child may be temporarily 

excluded from CINA proceedings where the court finds such 

absence to be in the best interest and welfare of the child. 

This exclusion of the child in a CINA case should be exercised 

with great caution as courts and counsel are sometimes too 

hasty to have the children excluded from the proceeding. 

11. Medical Care 

A child in need of medical care which is not being 

provided by his parents or custodian may be considered a child 

in need of assistance by the courts. Under C.J.P. §3-822 the 

"court may order emergency medical , dental, or surgical 

treatment of a child alleged to be suffering from a condition 

or illness which, in the opinion of a licensed kin or 

dentist • . •  requires . immediate treatment," if the parents or 

custodian are unavailable or refuse to consent to the 

treatment without good cause. Similarly, the Child Abuse & 

Child Neglect Acts provide that a physician licensed to 

practice medicine in Maryland who has, in his custody, a child 

believed to be abused or neglected may provide immediate 

medical treatment for that child "with or without the consent 

of a parent , guardian or custodian of said child" and the 

physician is deemed to be immune from any civil liability or 

criminal pe.nalty. Family Law Article §5-712 (b) and §5-712 

(d),  provides the authority for a physician to examine the 
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child with or without the consent of the parent without any 

civil liability. See also Proctor, Consent to Operative 

Procedures, 22 Md. L. Rev. 190 (1962) ; Goldstein, Medical Care 

for the Child at Risk; On State Supervention of Parental 

hutongmy, 86 Yale L.J. 645 (1977) . 

12. Court's Witness 

In praper v. praper, 39 Md. App. 7 3 ,  382 A. 2d 1095 

(1978 ) ,  the court held that when the court orders the 

preparation of a report by either a social worker or other 

juvenile officer, the reporting person should be called as the 

court ' s  witness . This witness is then subject to cross

examination by all parties. 

13. Settling the Case 
A large number of CINA cases are settled before or at the 

adjudicatory hearing. Counsel tor the parties are frequently 

able, after thorough investigation and preparation, to 

negotiate an agreeme.nt. This settlement may involve all 
c 
parties agreeing to a statement of facts that will support a 

CINA finding, and thus obviate the need for a contested 

adjudicatory hearing . The judge or master may then approve the 

Stipulations. 

L. THE DISPOSITION HEARING 

1 .  The Purpose ot pisposition 

The disposition hearing has been described as the 

"heartbeat" of the juvenile justice process . Sections 3-802 

and 3-820 clearly demonstrates that the emphasis of the 
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Juvenile Causes Act is on disposition, and that the focus of 

disposition is the best interests of the child and the 

protection of the public interest. Specifically, the 

disposition hearing is a proceeding to determine: 1) whether 

the adjudicated child "needs or requires the court ' s  guidance, 

treatment or rehabilitation; and, if so, 2) the nature of the 

assistance, guidance, treatment or rehabilitation. "  C.J.P. §3-

801 (n) . When making these determinations the court must 

decide the child ' s  physical legal status . This involves 

determining where the child will reside and who will have 

responsibility and control over the child, i.e.  custody. Also, 

the court must decide what rights and obligations to place 

upon the parties. Finally, the court needs to address what 

services are needed for the child andjor the family to prevent 

removal or to facilitate reunification.6 

2 .  Pre-Disposition Investigation and Report 

After a CINA petition has been filed, the cou.rt may 

direct a qualified agency (DSS) to make a study concerning the 

child, his family, and environment, and other matters relevant 

to the disposition of the case. C.J.P. §3-818. Even if the 

court does not direct the agency, it would be good practice 

for the local department to make such a written report . This 

pre-disposition report can be an important tool in ma.king 

dispositional decisions. It can assist the agency, the 

parties, and the court to arrive at a plan so that children 
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are not unnecessarily removed from their parents or, in the 

alternative, are returned home quickly. The report should act 

to focus the issues to be addressed at disposition. It should 

document those efforts the agency has made to prevent 

placement, and flesh out alternatives available for the child 

so that the fact finder is aware of these alternatives at 

disposition. As a guide, the following information should be 

included in the report: 

a .  the problems which originally required court 
intervention; 

b .  the appropriate services needed for the family 
to prevent the child's removal or to reunify the 
family after removal; 

c .  which services are inappropriate and why; 

d. What services were provided? 

(1) Were they sufficient'to meet the child ' s  
and family ' s  needs so as to prevent removal? 
if not, why? 

(2) If services were not provided, the 
reasons why? 

(3) The need for, or appropriateness of, 
continuing such se.rvices if the child remains 
in the custody of the family or if the child 
is placed outside the home . 

e .  discussion of alternatives, such as leaving 
the child at home , placement with friends or 
relatives, and placement through an agency; 

(1) The services which are needed to support 
each of the alternatives should be identified, 
along with any barriers through an agency; 

f. an estimate of the time needed to achieve the 
goals of intervention; 

g. If removal of the child is recommended, there 
should be an explanation of: 
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(1) the reasons the child cannot be protected 
adequately in the home; 

(2) previous efforts to work with the parents 
and the child in the home; 

(3) the in-home treatment proqrams and home
based services which have been considered and 
rejected; 

(4) harms the child will likely suffer 
as a result of removal, including a 
discussion of the nature of the parent
child attachment and the likely impact of 
separation and loss on both the parents 
and the child ; and 

(5) steps that will be taken to minimize the 
harm to the child that may result when 
separation occurs, including, but not limited 
to, visitation arrangements, continued contact 
between parent and child, and continued use of 
familiar objects (such as toys and furniture) 
by the child. 

The pre-disposition report is not a substitute for a 

hearing. It exists within an adversarial structure and within 

that framework it can serve to focus the parties and the fact 

finder on the issues to be considered at disposition. It 

should, like any evidentiary document, go through the scrutiny 

provided by the adversarial process. Maryland law provides 

that the report is admissible at disposition and that the 

attorney for each party has the right to inspect the report 

prior to its presentation to the court, ·to challenge or 

impeach its finding and to present appropriate evidence with 

respect to it. c.J.P. §3-818 (c). More specific recommended 

procedures regarding the report include the following : 

a. The report should be provided to the parties 
and their counsel well in advance of the hearing; 
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b. The report should specify not only the preparer 
but also the source of any information contained in 
the report; 

c. The report should not be presented to the court 
prior to the hearing, except by agreement of all 
parties ; 

d. If presented to the court at the hearing, the 
report should be subject to all normal evidentiary 
objections . The only exception that might be 
allowed is one that specifies that the report may 
not be considered hearsay if the preparer of the 
report and all the individu.als who have provided 
any information contained in the report have been 
identified and are available for cross-examination 
if subpoenaed by any party. 

These procedures will help to ensure the accuracy and 

reliability of the information in the report and offer the 

parents and the child the right to confront and cross-examine 

anyone whose information they contest. 

It is crucial to keep in mind that the report is not a 

substitute for a case plan. The report is the product of the 

agency. It may include the child ' s  case plan, if available, 

but this case plan should be treated as a proposal of the 

agency. The actual case plan should be a joint effort of all 

the parties. 

3 .  Procedural Requirements of Disposition 

a. Time and Manner of Disposition 

Dispositions , like all hearings under the Juvenile causes 

Act, should be conducted in an informal matter. C.J.P. §3-812 

(e) . Under Maryland Law, dispositions must be separate from 

the adjudicatory hearing unless waived by all parties in 

writing. C.J.P. §3-820 (a) . The principal reason for this 
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bifurcated process is to allow the introduction of evidence at 

disposition that is not admissible at adjudication. 

The disposition may be held on the same day as 

adjudication if the five day notice requirement is waived on 

the record by all parties. C.J.P. §3-820 (a) Rule 910 (c).  The 

disposition must be held no later than t.hirty days after the 

conclusion of the adjudication. Rule 915 (a) . However, 

dismissal does not result if the disposition is not held 

within that time period. 

b .  Parties 

A party is: 

a child who is the subject of a petition 

the child's parent, guardian or custodian 

the petitioner 

an adult who is charged under § 3-831 of this 

subtitle 

C.J.P. §3-801 (q) 

Upon timely application, any person, other than a parent, 

seeking custody or guardianship of the child may be permitted 

to intervene for the purposes of disposition. Rule 922 (b) . In 

cases where a child has been in voluntary foster care, and the 

agency later files a CINA ·petition, the foster parent should 

file a Motion to Intervene if interested in having custody or 

guardianship of the child. See Appendix VIII for a sample 

Motion For Leave to Intervene. 
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c. Right to Counsel 

All parties have a right to counsel at the disposition 

hearing c.J.P. §3-821. Usually the agency is represented by 

the County Solicitors office or their own counsel, parents are 

represented by the Public Defenders Office, and the child by 

the Legal Aid Bureau or the Maryland Disability Law Center 

(MDLC) • � Chapter IV for a discussion of the role of 

counsel. 

d. Tbe Hearing 

The Disposition hearing may be held in open court or in 

chambers. Rule 910 (b) . It is held without a jury, and it must 

be recorded. Rule 910 (a) . The court can close ott the hearing 

to all but those persons whose presence is necessary or 

desirable. Rule 910 (b) . The court may also exclude the child 

from the hearing if it finds that this would be in the child 's 

best interest. Rule 910 (b). 

e. Notice 

Parties must be served with written notice of the time, 

date and purpose of the hearing together with a copy of the 

petition or any other pleading, at least 5 days prior to the 

hearing Rule 910 (c) . 

f .  Rules of Evidence 

Rules of Evidence are relaxed at disposition, with 

matters ordinarily not admissible being permitted. That which 

can be admitted into evidence includes: 

pre-disposition report (after inspection by 
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counsel) 

C.J .P. §3-818 

statements made during informal adjustment or 
in the preparation of the study, which are 
inadmissible prior to and during the 
adjudicatory hearing. C.J.P. §3-811. 

g. Burden of Proof 

A dispositional hearing is a civil action, and thus the 

appropriate standard is the preponderance of evidence. 

4 .  Dispositional Alternatives 

The Maryland Juvenile causes Act confers a generalized 

power on the juvenile court to tailor a disposition to fit the 

needs of the child and society. C.J.P. §3-820 (b) provides 

that "the priorities in making a disposition are the public 

safety and a program of treatment, training, and 

rehabilitation best suited to the physical, mental, and moral 

welf.are of the child consistent with the public interest." In 

accordance with the stated purpose, the court may: 

As 

a. Place the child on probation or under 
supervision in his own home or in the custody or 
under the guardianship of a relative or other fit 
person, upon terms the c::ourt deems appropriate; 

b. Commit the child to the custody or under the 
guardianship of t.he Juvenile Services 
Administration, a local department of social 
services, the Department of Health and Mental 
Hygiene, or a public or licensed private agency; or 

c. Order the child, parents , guardian or custodian 
of the child to participate in rehabilitative 
services that are in the best interest of the child 
and the family . C.J.P. §3-820 (c) . 

noted, the court has several dispositional 

alternatives. The first and most important decision is whether 
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to remove the child from the home of his natural parents. 

a .  standards for Removal 

The Maryland statute controlling disposition does not 

specify a standard for removal. However, a consistent line of 

court decisions has articulated the presumption 

"that the primary right to rear and nurture a child 
rests in its parents and not in the state, and it 
is only unde.r the most extraordinary circumstances 
that a parent may be divested of that right and 
custody of a child placed in the hands of others." 

This strong policy is reinforced by both state and 

federal law. In Maryland, one of the express purposes of the 

Juvenile Cause Act is to "conserve and strengthen the child ' s  

family times and to separate a child from his parents only 

when necessary for.his welfare or in the interest of public 

safety . "  C.J.P. §3-802 (a) (J) . 

Reaffirming this policy, the Court of Special Appeals in 

a recent case stated that "the fear of harm to a child or to 

society to justify removal must be a real one predicated upon 

hard evidence ; it may not be simply gut reaction or even a 

decision to err-if-at-all, on the side of caution. To 

implement this standard, the court stated that judges should 

clearly explain their reasons for removing a child from his 

home , and that their findings of fact should expressly support 

their reasons . This case simply articulates the requirement in 

Rule 915 (b) tha� if the disposition order includes placement 

of the child outside the home then the reasons for the 

placement must be stated in open court and in a statement 
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filed with the court. 

Under the federal Adoption Assistance and Child Welfare 

Act of 1980, 42 u.s.c. §670 et. seq., there is a requirement 

that in state court proceedings authorizing removal of a child 

from home, there must be a judicial determination that 

continuation within the home would be contrary to the child's 

welfare. 7 In addition, there must also be a judicial 

determination that reasona.ble efforts were made, a) prior to 

placement to prevent or eliminate the need for removal, and b) 

t·o make it possible for the child to return home . 8 �Chapter 

I for a discussion of reasonable efforts . 

Given the strong presumption in both Maryland and federal 

law that a· child should remain at home , removal should be 

prohibited unless: 

1 .  the child is in continuing danger from the specific 

harm, or risk of harm justifies intervention; and, 

2 .  the agency can show that the child could not be 

protected from the specific harm while remaining at home; 

and, 

3 .  the agency can show that the child could not be 

protected in the home even with the appropriate services 

within the home. 

In addition, where removal is necessary, the agency 

should s�ow that there is an alternative appropriate placement 

7 42 u.s.c. § 670 et. seq • . 

8 42 u.s.t. f 670 et. seq. 
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available, so that one bad situation is not substituted for 

another. 

The factors which should be examined when deciding 

whether or not to remove a child from their home include: 

1. Age of child: The younger the child, the less 
capable of self protection. 

2 .  Physical and Mental Ability of Child: Again, the 
child ' s  level of functioning impacts on ability to 
protect his/herself. 

3 .  LeVel of Cooperation of Caretaker: Does the 
caretaker recognize that there is a problem? Will he or 
she work with Social Services to correct it? 

4 .  Physical/Mental/Emotional Abilities of Caretaker: Is 
the caretaker capable of caring for the child? 

5 .  Circumstances Surrounding Maltreatment: Is the 
problem due to lack of knowledge on the caretaker's part 
or an intentional desire to harm the child? Is the 
incident of abuse or neg�ect_an �solated incident or a 
repeated occurrence? 

6. Access to Child by Pernetrator: If child remains 
home will the caretaker be able to protect the child from 
the person(s) causing the prob�em? 

7 .  E'Xtent of Permanent Harm to Child: What is the 
effect of the abusejneglect on the child? 

8 .  conditions of the Cbild's Home : Is the home safe? 

9 .  External Support for caretakers: Do the caretakers 
have a support system (neighbors , family, etc.) or are 
they isolated from the community? 

10. Prior Agency/Court History: Has the family 
previously been involved with the court or a social 
service agency due to a child related problem? If so, 
what was the family 's involvement with the system? 

11. Stress in Family: Is 
unemployment, serious illness, 
substance abuse? 

there 
spousal 

instability, 
abuse, or 

12. Preventive Seryices: With services to the family, 
could the child safely remain in the home? 
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b .  The Physical' Placement and Assignment of Care 
and Control of the Child. 

Under Federal and State law, the child must be placed in 

the least restrictive setting possible. Beginning with the 

least restrictive placement, the alternatives are: 

1. LeaVing the child at home: 

a. Leaving the child in the home with the normal 
custodian ; 

b. Leaving the child in the home, subject to an 
order under courts Art. §3-827 controlling the 
conduct of any person before the court ; 

c. Leaving the child in the home under certain 
conditions of protective supervision; 

d. Leaving the child in the home under the 
supervision of an appropriate public agency; 

e. Leaving the child in the home while ordering 
participation in rehabilitative services ; 

f .  Placing the child in the custody or under the 
guardianship of a relative or other fit person ; 

depending upon the situation, this 
disposition m.ay require the child 's 
removal from home; 

also, a guardian appointed under this 
section has no control over the child 's 
property unless he receives this express 
authority from the court. 

g. Committing the child to a public agency with 
placement in the child's home with hisjher normal 
custodian; (note that commit simply means to 
transfer legal custody) C. J. P . §3-801 (h) 

2 .  Removing the child from the home: 

a. Committing the child to a public agency with 
placement outside the home in a foster home or 
other similar location; 

b .  Committing the child to a licensed private 
agency. 
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this option may or may not require 
removing the child from home. 

c .  Committing the child to a public agency with 
placement of the child in an institution.9 

d. Granting guardianship to a relative or other 
fit person, under terms the court deems 
appropriate. 

3 .  The respective rights and responsibilities of the 
yarious parties under these options: 

a .  The Rights of the CUstodian and The Natural 
Parent 

Parties given custody of the child have the right to 

determine where the child lives and the right to make short

term decisions on behalf of the child regarding such things as 

food, clothing, shelter, "ordinary" medical care and 

discipline. The natural parent retains all other rights and 

responsibilities for their child. The natural parent also has 

the right to participate in decisions regarding the child' s  

placement, and the right to receive services from the 

Department with the goal of enabling the natural parents to 

resume their parental responsibilities. COMAR 07.02.11.03.A. 

and B .  The natural parents also have the right to visit the 

child regularly as planned with the department, the right to 

determine the religious affiliation of the child and the right 

to be involved in major changes in the life of the child . 

( i . e .  change in placement plans, hospitalization for surgery 

or illness, marriage, entry into armed forces) .  COMAR 

9c.J.P. i3·820 (b) and 13·820 (f) dollnoote apeclflc and strl._,t guldollnoa for piecing o chi ld in a 
state eanul hoapital. ThHe codo aectlona ahould be rwlewd carefully - a CINA caae lrwol- all-tiona 
of a .ental handicep. 
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07.02 .11. 03. (HQ:U;: When oss has custody, the term commitment 

is usually used. Parties having custody usually have the right 

to determine where the child lives unless the court in its 

order specifies where the child will be placed.] 

b. Tbe Rights of Tbe Guardian and the Natural 
Parents 

Parties given guardianship of the person have the right 

to make major decisions for the child (i.e.  medical care, 

release of information, marriage) . The natural parents retain 

residual rights such as the determination of the child 's name 

and religion, the right to consent to adoption, the right to 

inherit from the child, the obligation to support the child, 

and the right to visit the child. 

c. services to Meet the Needs of the Child and 
the Family 

Many children and families involved in abuse and neglect 

cases will need extensive educational, psychological , medical 

and social services. As part of the disposition hearing, 

treatment plans for the child and t.he family should be 

developed. These plans can be incorporated into the 

disposition orders . Often the services the child will need may 

be available from agencies other than the Department of Social 

Services. For example, if the child needs a residential 

program to meet his special education needs, the department of 

education should be jointed as a necessary party for the 

disposition hearing. 

In cases where the child and family remain together under 
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an Order or Protective Supervision the disposition order 

should list the services which will be provided to the family, 

the responsibilities or the child, parent and agency and a 

mechanism for monitoring that these services and 

responsibilities are being followed. 

For children in foster care, a case plan must be 

developed which details the services the child will receive. 

Also, parents have a right to receive services to facilitate 

reunification, COMAR 07.02.1l.OJ.A. and B . ,  and these services 

should be listed in the case plan. A copy of the case plan can 

be attached to the disposition order or the key elements of 

the case plan can be incorporated into the disposition order. 

� Chapter III for a more detailed discussion of the Courts 

power to order services. 

d. Dispositional Findings and Orders 

Dispositional findings provide the groundwork tor future 

review of the child ' s  case and can function to immediately 

focus the parties and the court upon the ultimate goals of 

permanency planning and family reunification. 

Set forth below is a list of the major areas that the 

findings and order should cover. 

1. The findings and dispositional order should include 
a statement which describes the problems which originally 
justified the court ' s  intervention within the family. 
Specific problem targeting in the dispositional findings 
will facilitate the selection of effective services to 
prevent the child's removal or hasten the family 's 
reunification . 

2 .  If the child is to remain with the family under 
protective supervision, the findings and order should 
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include a detailed list of services the family will 
receive and the specific obligations of the parents and 
the agency and the child. 

3 .  If the child is to be reaoved from the family the 
findings and order shall include: 

a. 
home 
and 

a determin.ation that continuation within the 
would be contrary to the child's welfare;10 

b. a determination that reasonable efforts were 
made to prevent or eliminate the need for 
removal. 11 (this requires documentation of services 
offered, whether parents availed themselves of the 
offered services; did the agency actually provide 
services, and why the child cannot be protected in 
the home even with appropriate services.) 

c .  a detailed statement of reasons why placement 
outside of the home is necessary. Rule 915b. 

d. a specific placement order. This enables the 
attorney for the child to know exactly where the 
child will be placed and requires the agency to 
come back to court if they wish to change the 
child 's placement. 

a. an order that the agency inform the court and 
counsel for the parties the name of the worker 
responsible for the case by a set date . 

f. a clear case plan or in the alternative, an 
order that the parties will negotiate and submit a 
case plan to the court or appear for a hearing if 
they cannot agree. The case plan should clearly 
state the permanency plan, and the necessary tasks 
to meet the permanency goal. It should also include 
provisions provided to the child, the parents and 
the obligations to the child, the parents and the 
obligations of all parties. (� Chapter III for a 
more detailed discussion of case plans . )  

(1) It is important that the case plan be 
developed as part of the original disposition 
order, so that at the citizen and court 
reviews , determinations may be made as to how 

10soclal Security Act 1472 (1)(1), 42 U.S.C.A. §672 (1983). 

11soclal Security Act 1471 (1)(15) , 42 U.S.C.A. §671 (a)(15) (1983). 
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the parties have progressed under the plan, 
and a decision as to the perm.anent plan of the 
child may be made. 

(2) It is also important for the court to 
oversee the case planning process, since the 
court will ultimately have to decide whether 
the obligations enumerated in the plan have 
been met. Consequently the court should insure 
that a plan is in fact developed by the 
agency, and that the parents and age 
appropriate children have been given the 
opportunity to be involved in the planning 
process . The Court should also Jlalte certain 
that parents (1) are aware of their right to 
consult with counsel in the process, (2) that 
children are represented by counsel; and (3) 
that the parties are aware of their right to 
petition the court or request a fair hearing 
if the plan is unsatisfactory or if services 
promised by the agency are not forthcoming. 12 

g. An order that the agency inform the court and 
counsel for all parties if it cannot provide 
services previously agreed upon, or if it proposes 
to make changes in visitation plans or placement. 

h .  An order that the agency provide counsel with 
copies of case plans, service agreem.ents, etc. 

i .  An order that the agency send a copy of its 
pre-review report to the parties and counsel prior 
to the review hearings. 

The more structured and well thought out the findings and 

order are, the more effective and focused the child' s  

placement and subsequent reviews become. Permanency planning 

envisions that efforts will be made to reunify the child with 

the family, or to release the child for adoption, if that is 

appropriate. Incorporating certain provisions into the 

dispositional order will ensure that important decisions as to 

case plan, placement and visitation are made early, giving all 

121!1, CX1W1 07.02.11.03 fl(l) end (l)(dl. 
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parties a clear framework for review and decision making. 

M .  INTERSTATE COMPACT ON PLACEMENT OF CHILDREN 

The Compact, Family Law Article §§5-601-611, was enacted 

by the Maryland General Assembly in 1975 to provide an orderly 

procedure for the placeme.nt of children in facilities outside 

the boundaries of the state, except those "caring for the 

mentally ill, mentally defective or epileptic or any 

institution primarily educational in character, and any 

hospital or other medical facility." Family Law Article, §5-

603 (4) . This statute provides the means for a public agency 

in the "sending state" to place a child in foster care or in 

a pre-adoptive home in a "receiving state" after furnishing 

the counterpart public authorities in the latter state with 

written notice of the agency ' s  intentions. The notice must 

contain: 1) the name, date and place of birth of the child; 

2 )  the identity and addresses of the person, agency or 

institution with which the child is to be placed; and 4 )  a 

full statement of the reasons for the actions and evidence of 

the authority pursuant to which the placement is to be made. 

Family Law Art. §5-604 (b).  The placement cannot be made u.ntil 

the appropriate authorities in the receiving state have 

notified the sending agency in writing that the proposed 

placement does not appear to be contrary to the interests of 

the child. 

The sending agency retains jurisdiction over the child 

for the purpose of determining all matters relative "to the 
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custody, supervision, care, treatment and disposition of the 

child" Family Law Article §5-606. That agency will also 

retain financial responsibility for support and maintenance ot 

the child. The principal intent of the Compact is to avoid 

making blind placements in other jurisdictions without first 

insuring the appropriateness of the placeme.nt. 

N .  APPEA.LS AND COLLATERAL ATTACK 

Where the CINA hearing is held before a master, the 

findings, conclusions and recommendations made J:)y the master 

do not constitute the order or final action of the court. 

C.J.P. §3-813 (d) ; Rule 911 (a) (2) . Hearings before a master 

are "recorded by stenographic notes or by electronic, 

mechanical or other appropriate means , "  and within ten days 

after the conclusion of the disposition hearing the entire 

tile on the case must be transmitted to the judge, along "with 

a written report of the proposed findings ot fact, conclusions 

of law, recommendations, and proposed orders with respect to 

adjudication and disposition . "  c.J .P. §3-813 (b) ; Rule 910(a) ; 

Rule 911(b). A copy of the master ' s  report and prOJ?OSed order 

must be served on each party . C.J.P. §3-813(b) ; Rule 911(b) . 

Within five days of such service upon a party, written 

exceptions may be tiled by any party, specifying the basis of 

the Exceptions and electing whether the hearing before the 

judge will be de noyo or on the record. c.J.P. §3-813 (c) ; 

Rule 911(c) . � Appendix I at for Sample Exceptions. A copy 

of the Exceptions must be served on all ot the parties and the 
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court must thereafter schedule a prompt hearing on the 

Exceptions . Rule 9ll(c). The hearing before the judge on the 

Exceptions must be limited to the matters to which Exceptions 

were take.n. Any excepting party may elect a hearing de noyo 

or on the record except if the state is the excepting party in 

a delinquency proceeding. C.J.P. §3-SlJ (c) . Rule 9ll(c) . 

In the absence of the tiling of timely and proper 

Exceptions, the juvenile court may treat the master' s  proposed 

findings of fact, conclusions of law and recommendations as 

final. The court may either adopt them, adopt them and enter 

an order other than that proposed by the master, remand the 

case to the master for fu.rther hearing, or the court may, on 

its own motion, schedule and conduct a further hearing. Rule 

911 (b) • A commitment recommended by the master after a 

disposition hearing is subject to approval by the court but 

the commitment may be implemented prior to court approval. 

Rule 915(b) . 

once the judge has issued a final order, Maryland law 

provides for an appeal as a matter of right from any 

proceeding in the juvenile court , C.J.P. §12-301. 13 The 

procedural steps to be taken in an appeal from the juvenile 

court are identical to those in other proceedings although the 

rules provide for the preservation of anonymity and 

confidentiality by precluding the use of the name of the child 

13c.J.P. 13·832 provldeo for oppealo froo tho District Court for Montgomery County sitting oo o juvenile 
court 11 thOUIIII they wero from 1 Circuit Court. 
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in the appellate proceedings. Rule 897; Rule 1097. An appeal 

from a juvenile court judgment will not operate to stay the 

judgment from which the appeal is taken, nor will it operate 

to discharge the juvenile from his custodial collllllitment. 

However, a stay may be obtained from the appellate court. 

C.J.P. §12-701 (b) . Any party has a right to appeal the 

judgment of the juvenile court. 

Distinct from the appellate process, 

juvenile court may be attacked collaterally. 

the order of a 

The court itself 

has the power under Rule 916 to modify or vacate a prior order 

if deemed "to be in the best interests of the child or the 

public." Also any party may petition the court to modify or 

vacate its order. Rule 916(b) . See Appendix III for Sample 

Petition for Review of Court Order. Additionally, habeas 

corpus would appear to be an available procedure for 

collaterally attacking a juvenile determination. � c.J.P. 

§§3-701 through 3-706. � Chapter III for a discussion of 

post disposition review procedures. 
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THE COURT-APPOINTED SPECIAL ADVOCATE PROGRAM (CASA) 

On July 1 ,  1989 a new law took effect in Maryland which 

created an additional notice for the child. Found in the Maryland 

Code under Courts and Judicial Proceedings § 3-834.1 it addresses 

appropriate case planning and services for children in court (see 

below) . 

§ 3-8 3 4 . 1 .  court-Appointed Special Advocate froqrom. 

(a) Definitions -

(1) In this section, the following words have the 
meanings indicated . 

(2) "Advocate" or "C.A.S.A." means a Court-Appointed 
Special Advocate . 

(3) "Program" means a court-appointed special advocate 
service that has been established in a county or 
Baltimore City with the support of the juvenile court for 
that jurisdiction for the purpose of providing trained 
volunteers appointed by the court to: 

( i )  Provide the court with background information 
to aid the court in making decisions in the child ' s  
best interest; and 

(ii) Ensure that the child is provided appropriate 
case planning and services . 

(b) In general -

( 1 )  There is a Court-Appointed Special Advocate Program. 

( 2 )  The purpose of the Program is be provide volunteers 
whose primary purpose is to insu.re that children who are 
the subject of this proceeding are provided with 
appropriate service and case planning that is in their 
best interest. 

( 3 )  The ·Program shall be administered by the 
Administrative Office of the Courts. 

(4) The Administrative Office of the Courts shall report 
annually to the Chief Judge of the Court of Appeals and, 
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subj ect to § 2-1312 of the State Government Article, to 
the General Assembly regarding the operation of the 
Program. 

(5) The Administrative Office of the Courts may adopt 
rules gover.ni.ng the implementation and operation of the 
Program i.ncludi.ng but .not limited to training, selection, 
a.nd supe.rvision of volunteers. 

(c) Funding -

( 1) The Governor may include funds i.n the budget to 
carry out the provisions of this section. 

(2) Any state funds available for this Program shall be 
allocated to the counties on a 50 percent cost sharing 
basis. 

(d) Liability - A.n advocate or a member of the administrative 
staff of the Program is not liable for acts or omissions in 
providing services or performing duties on behalf of the 
Program, unless the act or omission constitutes reckless , 
willful, or wanton misconduct or intentionally tortious 
conduct. (1989, ch. 641.) 

CASA programs at this time (1991) exist in Montgomery County, 

Baltimore city, Washington county, Howard County a.nd Talbot county . 

Baltimore City 's CASA Annual Report (1989-90) reflects the 

enthusiasm demonstrated by the unpaid volunteers engaged in the 

program. The following information was reprinted with the 

permission of the CASA programs to show the involvement of the 

community and to encourage other jurisdictions to establish their 

own CASA program. 

PROGRAM ACTIVITIES 

� - In 1989, CASA of Baltimore expanded its program to 

include Advocates for Children in Criminal Court Proceedings 

(ACCCP) . Through this program, CASA volunteers provided assistance 

to 15 children who were victims of sexual abuse. The efforts of the 

volunteers contributed to the child ' s  positive emotional adjustment 
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by providing support through concrete services. These activities 

help to alleviate the child's discomfort around unfamiliarity with 

courtroom proceedings. 

court School - The Assistant Director of CASA, in cooperation 

with a staff member of the Child Advocacy Network, was instrumental 

in developing Baltimore City• s Court School . This program was 

developed to familiarize children and their families with the court 

process. Held on a monthly schedule, the Court School has served 20 

children and their families in preparation for a court trial. 

Educational ·Audiovisual Tapes - Over the past year, the 

Executive Director of CASA authored three audiovisual tapes which 

have been used across the country to increase public awareness and 

promote the concept of CASA nationally. 

"JUSTICE FOR THE SHALL; THE CQURT APPOINTEQ AQYOCATE" is a ten 
minute documentary on the overloaded juvenile court system, 
its effect on the children it seeks to serve , and CASA ' s  role 
in alleviating some of the court's burden and negative impact. 

"KIDS IN COURT II" is a video narrat.ed by a child. This short 
video familiarizes a child with the court process. Scenes are 
taken from various courthouses and courtrooms . Terms such as 
judge, jury, lawyer and witness are defined in language that 
is understandable to a child. 

"THE AQVOCATE FOR CHILQREN IN CRIMINAL COURT PROCEEQIHGS" is 
a five minute video that can be used as a teaching tool to 
prepare volunteers to be advocates for children who are 
victims of sexual abuse or assault . The video guides the 
advocate through the court process and the role of the 
advocate. Emphasis is on prosecution preparation and how the 
volunteer can assist the child in the process. 

Statewide Involvement - Through the past year, CASA of 

Baltimore bas assumed the responsibility of actively participating 

in the expansion of CASA programs through community and statewide 

conferences and by providing direct consultation. CASA of 
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Baltimore ' s  technical assistance and support was instrumental in 

the development of CASA programs in Talbot County and Washington 

County. In addition, CASA of Baltimore authored the original 

statewide guidelines for CASA program operation in Maryland which 

was adopted by the Administrative Office of the Courts. 

Evaluation - In order to ensure that CASA of Baltimore 

continued to improve its services as it expanded, the st.aff and 

Board of Advisors chose to develop and design a program evaluation. 

Feedback in the area of supervision, volunteer recruitment and 

training, legal representation and program effectiveness was 

gathered and will be used to generate a more effective child 

advocacy program during fiscal 1991. 
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For involvement of volunteers, see bar graph below. 
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CASE EXAHPLES TQ SHOW THE WOBK OF CASA VOLQNTEERS 

A CASA yolunteer was assigned to work on a case in which four 
teenage brothers and sisters were kept on the road for three years 
by their father. curing this time they did not attend school and 
were made to beg tor money. food and clothing. Wben tbese children 
came into the custodY of Baltimore City pepartment of Social 
services. a CASA yolunteer was assigned. One CASES yolunteer 
accomplished the following: 

*The volunteer advocated to ensure services were provided for 
the children. Through this effort reunification of the tour 
children with their 23 year old sister was supported. 

*The CASA volunteer acted as a mentor and worked with the 
family to get the children into school and provided the older 
sister with support and assistance to teach her how to take on 
the great responsibility of raising her tour brothers and 
sisters. 

*After nine months of CASA involvement, the children were 
thriving in their new environment, and two of the children 
were listed on the honor role of their respective schools .  

*The volunteer through the CASA program, was able to provide 
the services to the four children for under $5,000. The state 
would have spent over $60,000 by putting the children into 
foster hom.es and would not have supported the best interests 
of the children, as the CASA volunteer was able to do. 

A CASA volunteer was assigned to adyocate for a young girl 
p�aced in a well-respected group facility. During a CASA yisit. 
this child appeared lethargic and unresponsiye. The child also 
could not eat a full meal and had to be carried to her room after 
the visit due to extreme exbaustion. The group facility explained 
that the child was "iust adiusting" to a change in medication. 
However. the CASA volunteer was not satisfied with that answer and 
did the following: 

*She alerted the attorney to the possibility of a d.rug 
overdose. 

*She arranged a prompt examination of the medical records 
which revealed that the child was receiving an adult's dosage 
of an antidepressant by mistake . 

*The CASA volunteer wrote a report and presented it at the 
next hearing. This resulted in a court ordered independent 
review of the child ' s  medical records and treatment. 

*At the time the child was placed in this facility, it was 
predicted that she would live in institutional settings 
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indefinitely. However, this prediction did not follow through. 
With CASA involvement, this child is living in a therapeutic 
foster home where her needs are being met more positively. 

CASE PRQCESS 

The child ' s  attorney or social worker petitions the court for 
the assignment of CASA volunteer. 

A designated CASA staff member selects a CASA volunteer who 
can best meet the child's needs and contacts him/her to 
discuss the case. 

upon the volunteer's agreement to serve the case, the judge 
will prepare the court order appointing the volunteer as the 
child's Court Appointed Special Advocate. 

The CASA volunteer then reviews the child ' s  juvenile court 
record to gain as much background information as possible. 

After the court is reviewed, the CASA volunteer meet with 
his/her supervisor to discuss the case and develop a plan. 

The CASA volunteer then makes initial contact with the 
professionals working on the case based on the objectives 
outlined in the case plan, and begins to develop a 
relationship with the child . During these first few months, 
the CASA volunteer maintains weekly contact with his/her 
supervisor. 

Once initial contacts have been made, and a positive rapport 
has been established, the CASA volunteer carries out acts to 
meet the objectives and goals of the case plan. During this 
stage the CASA volunteer has contact with his/her supervisor 
on an average of every two weeks. 

Two weeks prior to the child ' s  court date, the CASA volunteer 
compiles a court report detailing the information they have 
gathered and formulates recommendations which they feel are in 
the best interest ot the child. once completed, the CASA 
volunteer's supervisor reviews the report and signs it 
indicating his/her approval. 

On the date of the child' s  hearing the CASA volunteer presents 
the court report to all protessional parties involved in the 
case and participates i.n the negotiations held prior to the 
trial. 

once all reasons for CASA assignment have been resolved and 
the child is in a sate and permanent home receiving all 
services, the Executive Director requests the court to rescind 
the CASA court order. 
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III. REVIEW OF CHILDREN IN FOSTER CARE 

A .  INTRODUCTION: THE NEED FOR PERMANENCY PLANNING 

A chi�d adjudicated CINA, and committed to D.s.s. will 

usually spend some portion of his childhood in state 

supervised foster care. Because foster care is a short-term 

service, it is not to be see.n as an end in itself, but rather 

as a means to identify and eliminate those barriers that have 

interrupted an adequate family life for a child with his own 

family. The primary goals of the foster care program are: 

1. to make every effort through the provision of all 

necessary services to both the child and his family, to 

reunify families as soon as possible and i f  that is not 

possible to actively seek an alternative permanent home 

for the child; and 

2 .  to assure, that for every child for whom placement 

is necessary, that the placement will be the least 

restrictive, in close proximity to the parents' 

communities to allow for visitation, and will provide a 

quality of care which encourages the child ' s  growth and 

developme.nt. 

Case-management efforts , therefore, should be directed 

towards st.rengthening and preserving family ties. Services 

should be provided which will reinforce the parents or 

relatives ' ability to provide adequate care for the child. 1 

During the 1970's concern grew regarding the large number 

1Md. Stet• o.pt. of 1t1.-n Ruourcu Social Soervlc .. Adalnlatratlon, foettr tare Pol icy Ofrectlon. 
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of children in foster care who were repeatedly moved from 

foster home to foster home, never knowing when they might be 

removed from their current home, and who ultimately reach 

majority without belonging to a family. This concern regarding 

"foster care drift" resulted in the enactment of P.L. 96-272, 

the Adoption Assistance and Child Welfare Act of 1980. The 

goals of the Act are to provide permanent homes for children 

who have been abused, neglected or abandoned by (a) improving 

preventive services so as to avoid unnecessary removal, (b) 

providing effective case planning and services directed toward 

reunification , (c) making timely decisions regarding the 

permanent placement and legal status of foster children, and 

(d) actively working to securing permanent stable homes for 

foster children who are unable to return home. 

Permanency planning is a dynamic process which 

facilitates decision-making in foster care . Through this 

process, communication between the social worker and the 

clients should be improved, expectations should be clarified, 

and the direction of case planning should be known by all 

parties concerned . The process begins whe.n a decision is made 

to remove a child from the home of his natural parents or 

guardians. Within 90 days of placement, a permanency plan must 

be formulated and recorded in the case plan. The plan is 

intended to provide stability in a child ' s  living arrangement 
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and a continuity of significant relationships. 2 

Permanency planning is assured for each child in foster 

care through the use of case plans and service agreements . 

Progress toward implementing the plan is monitored through the 

case review system. Both the case plan and the review system 

are mandated by Public Law 96-272, and federal funding for 

state foster care programs depends upon compliance. 

B. CASE PLANS 

1. Federal Requirements 

Public Law 96-272 requires a written case plan for each 

child for whom the state claims federal foster care 

maintenance payments. Section 675(1) defines a "case plan" as 

a written document which includes the following elements: 

(1) a description of the type and appropriateness of the 
proposed permanent placement; 

( 2 )  the agency ' s  plan to effect this placement; 

( 3 )  the services that will be provided to the child, 
biological parent (s) and foster parent (s) ; 

(4) a discussion of the appropriateness o f  the services 
( i . e .  how the services will improve conditions in the 

home, and facilitate either the child ' s  return or another 
permanent placement) : and 

( 5) a discussion of the services provided to the child 
and how they address his needs . 

2 .  Maryland's Case Plan 

In Maryland, the Case Plan is the 830 form, a seven page 

document developed by the Department o f  Huma.n Resources . It is 

Z..,.ryhnd Fost•r Care Revtew loerd, llue ShMt, No. 4 (Sept. 8, 1982), heretrwfter, •elue Sheet•. The Slue 
Sheet lo o ...,.rterly ln-ho<ao p;.t>llc:otlon of tho lloryland Foster Core Rwlew loord. 

177 



subject to frequent modification. 

1. the Static Face 
circumstances which led to 
efforts which were made 
placement; 

Sheet, which identifies 
foster care service, and the 

to prevent the need for 

2 .  the Child Status Update, which provides information 
regarding the legal status, attorney int'ormation and 
school placement; 

3 .  the Child's 
arrangements) ; 

Whereabouts Update (living 

(4 & 5) the Permanency Planning Record, which 
identifies long term goals and objectives needed to 
implement the plan, and to which the service 'agreement is 
attached ; 

6 .  the Periodic Re-Assessment of Natural Family, which 
notes contacts between the parent and child, and between 
the family and the agency; and 

7 .  the Periodic Re-Assessment of Child, which 
identifies the child's current foster care placement, 
health , education, services , and need for continued 
placement . 

An order mandating the development of a case plan should 

be included as part of the court ' s  original disposition order. 

I f  the parties are unable to agree on a case plan, counsel 

should bring the matter to the court ' s  attention through a 

Petition to modify or review the disposition order. � 

Appendix III, Rule 916. Alternatively, if the department of 

social services fails to develop a case plan within 60 days, 

counsel may request a fair hearing pursuant to COMAR 

07.02. 11. 18-1. 

3 .  The Permanency Plan 

Public Law 96-272 requires individual case plans in order 

to assure permanency planning for each child in foster care . 
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The permane.ncy plan, which identifies the Child's current 

placement, the proposed permanent living arrangement of the 

child and his future legal status, must be developed and 

recorded in the case plan within 60 days of placement. The 

permanency plan should be achieved as soon as possible, but no 

later than 18 months after the date of entry into foster care. 

However, the permanency plan is subject to modification if 

circumstances change.l 

Since the purpose of the permanency plan is to avoid 

foster care drift by providing a permanent family arrangeme.nt, 

some permanency plans are more desirable than others . 

Permanency plans ranging from the most desirable to the least 

desirable are set forth below: 

1. Return to parents or guardian - The emphasis in P.L. 
96-272 is on providing services to facilitate 
reunification. 

2 .  Placement with relatives with legal status 
Whenever the child cannot return to his own home, efforts 
should be made to place him with relatives. It is 
necessary to assign enhanced legal responsibility for the 
child to the relative, i . e .  adoption or guardianship of 
the person. 

3 .  Adoption - If return home and relative placement are 
not possible, then an adoptive family should be found and 
the natural parents' parental rights terminated . A 
current foster parent with whom the child has resided 
continually for at least the 12 months before 
establishing the permanent plan of adoption would have 
priority. 

4 .  Continued foster care - This category requires 
careful scrutiny, because continued foster care should 
never be the permanent plan absent special circumstances. 
This plan is totally inappropriate for a young child 

3
CXJWt 07.02.02.13 .._, Roo<>Ur'Cft, Socfol Sorvluo Polley Oiroetlon, Dec:. 1980. 
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because it could lead to numerous placements over the 
years, i.e.  foster care drift. 

The subcategories below are not listed in a hierarchy 

from most desirable to least, but rather illustrate the range 

of options from which a choice is made after consideration of 

the individual needs of the child. They include : 

a. Independent Hying This category is 
generally reserved for the older foster child. The 
worker will be providing services to enhance the 
child ' s  ability to live independently once they 
leave the foster care system. The goal of the 
independent living arrangement is to help the child 
attain self-sufficiency. This is an inappropriate 
plan under 96-272 and case law for a child under 
the age of sixteen. � Appendix IV, re: semi
independent living initiative. 

b .  Permanent foster care Children in this 
category are those whose natural parents' rights 
have been terminated, and guardianship with the 
right to consent to adoption has been awarded to 
o . s . s .  A child reaching majority in this category 
has no legal family except for an impersonal 
agency. 

c .  GuardianshiP to caretaker Occasionally 
foster parents would like to keep the child until 
majority but are unable to adopt, and the child 
wishes to remain with the foster family. In these 
cases it is sometimes preferable to give 
guardianship of the person to the caretaker, so 
that the foster parent has the legal authority to 
make and carry out maj or decisions on the child's 
behalf. These include consent for medical and 
surgical procedures, for marriage below the age of 
consent, for entry into the armed forces and for 
educational purposes. However, guardianship of the 
person does not terminate the natural parents' 
rights. The natural parents retain the right to 
visitation, the right to determine the child ' s  
religion, and the right to information about the 
child. The child retains the right to inherit from 
his natural parents. Guardianship of the person 
remains in effect until the child is 18. 

d. L9nq-term foster care - Under this plan, the 
child remains committed to D . S . S . ,  which has legal 
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authority to determine where the child shall live . 
The natural parents however, retain the right to 
make major decisions on the child's behalf in 
addition to rights to visitation, and to receive 
information regarding the child . This should not be 
the plan tor a young child. 

� Appendix II, COMAR 01.02.11.01, Foster Care . 

It is important to be aware of the difference between a 

child ' s  "current placement" and his proposed "permanent 

placement".  The current placement is the home or institution 

in which the child is living while services are being offered 

to implement the permanency plan. The permanent placement is 

the proposed permanent living arrangement. Public Law 96-272 

requires that the current placement be in the least 

restrictive and most family like setting consistent with the 

child ' s  best interests and special needs. It should also be 

located in close proximity to the parental home, so as to 

facilitate contact between parent and child. Both the current 

placement and the permanent placement come under scrutiny at 

each of the review hearings. 

4 .  The Seryice Agreement 

The written service agreement, which is developed by the 

social worker with the parent (s) , identifies specific duties 

and expectations of both the depart.ments of social services 

and the parents, the satisfaction of which will facilitate the 

return of the child to the parental home . It is designed to 

focus the attention of the social worker, the parent(s) , and 

the court onto the barriers that prevent immediate 

reunification, service goals and objectives to overcome these 
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barriers , steps to be taken by both parties·to achieve these 

goals, and specific time frames for goal achievement . 

Specifically, a service agreement should include : 

1 .  A statement of the goals and intent of the 
agreement. 

2 .  A statement regarding the circumstances or problems 
which necessitated placement in foster care; 

3 .  A list of the problems that must be resolved before 
the child can return home; 

4 .  A description of the frequency of visits, as well as 
the participants in the visits with the child in care; 

5 .  A list of services and support which the worker and 
Department will provide to assist the parent {s) ; 

6 .  A list of the tasks the parent {s) and the child are 
to accomplish and time limits for the tasks ; 

7 .  A statement of possible actions to be taken by the 
Department if the terms of the agreement are not met; 

8 .  A statement indicating that the parent 's progress in 
completing the tasks will be reviewed during the regular 
meetings between the worker and parents; 

9 .  A description of the place and freqi.lency of meetings 
between the various parties. 

10. A statement indicating that the terms of the 
agreement can be modified by the consent of the parties; 

11. The length of time that the agreement is in effect; 
and 

12. Signatures of all parties to the agreement ;4 

14. The date or dates the agreement is signed. 

A copy of this agreement is to be given to the parent {s) 

or legal guardian{s) . 

State policy requires the service agreement to be written 

4COMAR 07.02.11.15 
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( 1 )  with the child ' s  parents , within 60 days of placeaent, if 

the plan is to return the child to the parents; ( 2 )  with the 

parent to whom the child will be returned, within 30 days 

before return; (3) for the child 16 years old and older, with 

the child, the parents and where appropriate, the foster 

parents or representative payee. 5  Occasionally, fulfillment 

of this requirement of this requirement is impossible; for 

example, a parent may be unable to participate in developing 

a service agreement because he is incarcerated or mentally 

ill. In that case, a written explanation concerning the 

absence of the service agreement should be documented in item 

rrr on the Permanency Planning Record. 

A service agreement can be constructed so as to 

facilitate progress toward achievement of the permanency plan, 

or it can be a vague, irrelevant or unrealistic document. A 

workable service agreement should: 

1 .  reflect a real consensus between worker and client; 

2 .  be germane to the problem; 

3 .  be short-term and include specific target dates; 

4 .  clearly state the intent of the agreement; 

5. include things the agency is to do, as well as things 

parents are to do; and 

6 .  be written in simple language.6 

5td. OOMAa 07.02.11.15. 

6Mendout • s.tvic:e Agr....,ta. Adapted fro. 0. DCMW erd C. T.-y\or, P�f'!!!!!l!1'!t PltmiM In fOJter Care: suouren for Tr•infng. Washington: IJSOMHS, 1980. 
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Problems arise when the clinical requirements for a good 

service agreement conflict with the legal interests of one or 

more parties. For example, good casework practice requires a 

specific and clearly worded list of concrete tasks ; however, 

a parents • attorney is likely to advocate for a more general 

description of parental tasks, so as to cover the parent in 

case he fails to follow through. Similarly, the child ' s  

attorney may demand a service agreement which addresses all 

areas in which parental performance is inadequate. However, a 

good clinician would limit the required tasks to those which 

the parent is capable of working on in the present, and which 

would address the most serious concerns regarding the child's 

safety . One solution to the latter conflict is the use of a 

series of relatively short-term service agreements in lieu of 

a massive and overwhelming document. Another type of conflict 

arises when the service agreement is so poorly constructed 

that the parents can rightfully claim that they have fulfilled 

its requirements, and yet the home is still unsafe . Counsel 

for the child should guard against this possibility by being 

involved int he construction and implementation of the service 

agreement. � Chapter IV, re: role of child ' s  attorney. 

A good service agreement is the result of skilled 

casework practice, and its elements necessarily vary from case 

to case. Therefore, there is a standard service agreement, 

which can serve as a model. An example of one type of service 

agreement, a brief initial service agreement, may be found in 
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Appendix v. 

C. CASE REVIEW SYSTEMS 

PUblic Law 96-272 requires each state to establish a two-

tier case review system. Section 676(5) defines a case review 

system as a procedure for assuring that: 

1. each child has a case plan designed to achieve 
placement in the least restrictive (most family-like) 
setting available, and in close proximity to the parents • 
home, consistent with the best interests and special 
needs of the child; 

2 .  the status of each child is reviewed periodically, 
but no less freque.ntly than once every six months by . . .  
administrative review • . .  in order to determine the 
continuing necessity for and appropriateness of the 
placement, the e.xtent of compliance with the case plan, 
and the extent of progress which has been made toward 
alleviati.ng or mitigating the causes necessitating 
placement in foster care may be retu.rned to the home or 
placed for adoption or legal guardianship, and 

3 .  . . .  procedural safeguards will be applied . . .  to 
assure each child in foster care under the supervision of 
the state of a dispositional hearing to be held, in a . . .  
juvenile court, no later than eighteen months after the 
original placement (and periodically thereafter during 
the continuation of foster care) , which hearing shall 
dete.rmine the future status of the child (including, but 
not limited to, whether the child should be returned to 
the parent, should be placed for adoption, or should 
(because of the child ' s  special needs or circumstances) 
be continued in foster care on a permanent or long-term 
basis) . • .  

Thus each child in foster care must have a case plan, an 

administrative review every six months , a judicial review 

within 18 months of placement and periodically thereafter. 

Under Maryland' s  case review system, each child in foster care 

must have a case plan (described supra) , a citizen review 

every six months by the Foster care Review Board (Md. Ann . 

Code . ,  Family Law Article § §5-535-5-54 7 ) ,  and a judicial 
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review in juvenile court every 18 months, Rule 915d. In 

additional , o . s . s .  provides for a system of internal 

administrative reviews . COKAR .07.02.11.18. 

1 .  Administrative Reviews 

Administrative Reviews are internal reviews by o . s . s .  

which are held pursuant to COMAR • 0 7 .  02. 11. 18. The actions 

taken at the administrative review are entered in the case 

plan of each child's file and can provide an attorney with 

useful information concerning the services that have been 

provided, the extent of contacts, and parental compliance with 

the service agreement. The information is contained in a form 

usually called "830" and its attachments and is prepared by 

the worker. 

If the periodic review is an administrative review, the 

local department shall invite the participation of the parent 

or parents of the child and notify the child 's attorney. 

If the periodic review is an administrative review, it 

shall be conducted by a panel of not fewer than three adult 

persons, who may be employees or volunteers of the local 

department, at least one of whom is not responsible for the 

case management of, or the delivery of services to, either the 

child or the parent or parents who are the subject of the 

review. 

The periodic reviews shall continue until the child 

exists foster care or is returned home, whichever is sooner. 

Thus the data recorded at reconsiderations can be helpful 
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to an attorney who needs additional information regarding the 

chronology of events, the services provided, parental 

compliance with the service agreement, the child's progress, 

and the department ' s  evaluation of the permanency plan. 

2 .  Citizen Reviews 

a. Federal Law 

Citizen review is the first tier of review mandated by 

P.O. 96-272. It is defined in §675(6) as "a review open to the 

participation of the parents of the child, conducted by a 

panel of appropriate persons, at least one of whom is not 

responsible for the case management of, the delivery of 

services to, either the child or the parents who are the 

subject of the review . "  Citizen review must occur every six 

months to determine: 

1 .  the continuing necessity for and appropriateness of 
the placement; 

2 .  the extent of compliance with the case plan; 

3 .  the extent of progress which has been made toward 
alleviating or mitigating the causes necessitating 
placement in foster care; and, 

4 • to project 
returned home 
guardianship. 7 

a likely date by which the child may be 
or placed for adoption or legal 

b .  Maryland LaWi Foster Care Review Board 

In Maryland, the six month review of foster care is the 

responsibility of the Foster Care Review Board. The Maryland 

Foster Care Review Board system was created by an act of the 

7Md. State Ot:pt .. of ........,.. Ruourc: .. , SOC:. S.rv. Adlt .. , fotttr Ctr! Rttfrv lolrd !!nal of Pol fcfn !!!d 
P!"'£:!durts, 6 (July, 1982> <Nerefnefter fottrr Ctrt Reyfew BOfrd NI!!J!l.) 
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Maryland General Asse.mbly during the 1978 legislative session. 

The system consists of one or more local review boards in each 

jurisdiction, and a single statewide Citizen Board for Review 

of Foster Care for Children (State Board) , Md. Ann. Code, 

Family Law Art. §§5-535-554 (1984) . 

Currently, there are 54 local Review Boards statewide. 

The Board Members consist of citizens who have demonstrated an 

interest in children through community service or professional 

experience, and who serve without compensation . The local 

Boards are responsible for reviewing cases of children who 

have resided in public or private foster care under the 

jurisdiction of DSS for a period of six months or more . Each 

case should be reviewed by the Board every six months. The 

purpose of the six month reviews is to ensure that all 

appropriate efforts are being made to achieve permanency for 

children in foster care and that the current foster placement 

is the least restrictive environment (most family like) and 

located near to the parents home in order to facilitate 

visitation, where appropriate. 

Specific responsibilities of the local Boards include the 

following : 

1 .  to meet each month to review cases and make written 
recommendations to the local Department and to the 
Juvenile Court; and 

2 .  to report annually to the local judiciary on efforts 
to secure permanent homes for children in foster care. 

a .  Foster Care Review Boards Procedure 

A child is eligible for citizen review provided he is 
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living in foster care while under the jurisdiction of DSS for 

6 months or more . Under COKAR 07. 02 .11.  18 citizen reviews 

following the initial review may be deferred i f  the Court has 

reviewed a case within the past six months, providing that the 

review board sees the case at least once per year. 

All initial reviews are scheduled for a full review. 

Persons invited to the review fall into three categories: 

those whose attendance is mandatory, those routinely invited, 

and those who may be invited. Any DSS caseworker who is 

directly responsible for a child's case must attend the 

review. In those situations where sibling groups are reviewed, 

the primary caseworker for each child must attend. Persons who 

are -routinely .invited to attend include DSS supervisors , the 

child ( i f  10 years or older) , the natural parents, the foster 

parents , and, if a child resides in a child-care institution, 

a representative from the institution . If either DSS or the 

local Review Board requires other knowledge or information, 

consul tant.s ( e . g .  a psychologist or attorney) or other 

interested parties (e.g. a child ' s  relative) may be invited. 

In cases in which there may be a disagreement regarding the 

appropriateness of the case plan or service agreement, counsel 

should plan to attend. 

Abbreviated, rather than full, hearings are held for 

cases after the first review if the permanency plan has not 

changed in order to utilize the board ' s  time more efficiently. 

Only the natural ·parents and agency staff are invited to this 
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abbreviated review. All other cases receive a full review. 

The review board staff prepare schedules through their 

access to DHR's database of foster children which tacks entry 

into and exit from placement . Upon receipt of the schedule, 

the DSS is required to provide the names and addresses of 

interested persons to the board at least three weeks prior to 

the review date . The staff assistant to the Foster Care Review 

Board then sends letters of invitation to the interested 

persons. DSS is also required to provide an updated case·plan 

(830) at least one week prior to the Review Board meeting. 

The full review hearing follows a standard procedure. The 

case plan (the 830 form) is distributed and read by the Board 

Members. The caseworker is interviewed to clarify the 

specifics of the permanency plan. Attention is focused on the 

rationale of the permanency plan, the steps taken to achieve 

the planned permanent placement, obstacles to be overcome, the 

timetable for achievement, and the written service agreement. 

Each interested person (biological parents, foster parents, 

child, etc . )  is then interviewed separately to ascertain his 

understanding of the permanency plan. At the conclusion of 

these interviews, the Board focuses on a discussion of four 

issues : (1) Is the permanency plan appropriate as a goal? (2) 

Have adequate efforts been exerted by all responsible agencies 

to achieve permanence? (3) Is the current living arrangement 

appropriate? (4) Is the DSS placement plan (short of permanent 

placement) appropriate? The Board votes on each of these 
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questions, and may choose to concur with the plans proposed by 

OSS or to disagree and make its own recommendation. In cases 

of disagreement, the board should include a brief rationale 

for their disagreem.ent in their recommendations . The 

caseworkers are expected to remain during the discussion of 

recommendations . � Appendix VI for Sample Foster Care Review 

Board Agenda. 

In arriving at a recommendation, the board exercises its 

function as a monitor of oss ' s  decision-making. The boards 

-role is to assure that all appropriate factors have been given 

due consideration, and that DSS has used a clear rationale in 

weighing all sides of the situation. The review boards can 

also determine whether DSS plans are internally consistent and 

in keeping with good policy and practice considerations . 

However, the board is not a fact finding forum, nor is it 

appropriate for the board to engage in casework. The board 

should also refrain from issuing a detailed assessment of the 

"fitness8 of persons or the "suitability" of foster homes for 

a specific child. Rather, the board makes recommendation 

regarding specific placements only in regard to the level of 

restrictiveness (foster family home, group home , institution) 

and the proximity to the natural parents when visitation is 

important, and the bonds and attachments which may exist 

between child and substitute caregivers . 

Following the review meeting, the review board staff 

prepares the care recommendation report form (� Appendix 
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VII) and sends copies to: 

(1) � within a week after the review. Within two weeks 

of its receipt of the report, DSS must notify the board 

of whether the agency agrees or disagrees with the 

recommendation. If the agency accepts the recommendation, 

DSS must then proceed to implement the plan and prepare 

to report on its progress at the next review. 

( 2 )  Court As soon as DSS returns the report to the board 

(and within six weeks of the review) , the report is sent 

to the appropriate court. In cases of disagreement or 

when the board finds inadequate progress, the report is 

flagged for special attention by the Court. 

( 3 )  Interested Persons Within -three weeks of the review, 

a letter indicating the review board ' s  recommendation is 

sent to all interested persons who were notified of the 

review. 

b. Mechanism for Triggering Juvenile Court Review 

Maryland Law provides that the Foster Care Review Board 

shall submit a written report to the Juvenile Court regarding 

each child whose case is reviewed. However, the law does not 

specify what the court should do once these reports are 

received . In cases where the Foster Care Review Board 

disagrees with the permanency plan of the DSS, finds 

inadequate progress, or cites an �nappropriate placement plan, 

the Juvenile Court should schedule a review to determine for 

itself the appropriate direction for the case. It is suggested 
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that additional legislation or Court rules should be developed 

to resolve this problem. 

3 .  Judicial Review 

a. Federal LaW 

P.L. 96-272 requires that, in addition to the six-month 

citizen review, each child in foster care for whom federal 

funds are claimed, must receive: 

"a dispositional hearing, to be heard in a . . .  
juvenile court. . .  no later th.an eighteen months 
after the original placement (and thereafter during 
the continuation of foster care, which hearing 
shall determine the future status of the child 
including but not limited to, whether the child 
should be returned to the parent, should be 
continued in foster care for a specified period, 
should be placed for adoption, or should, (because 
of the child 's special needs or circumstances) be 
continu�d in foster care on a permanent or long 
term basis." P.L. 96-272 §675(5) (c) . 

b .  Maryland LaW 

COMAR 07.02.11.19 states the local Department shall hold 

a review every 18 months so long as a child remains in foster 

care. The Court of Appeals, however, amended the Maryland 

Rules of Procedure, Rule 915, effective on July 1, 1983, to 

read as follows : 

c .  Commitment to Department of Social Seryices 

In cases in which a child is committed to a local 
department of social services for placement outside the 
child' s  home, the court, within 18 months after the 
original placement, and periodically thereafter at 
intervals not greater than 18 months, shall conduct a 
review hearing to determine whether and under what 
circumstances the child ' s  collllllitment to the department of 
social services should continue. Considerations pertinent 
to the determination include whether the child should (1) 
be returned home, (2) be continued in foster care for a 
specified period ; (3) be placed for adoption, or (4) 
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because of the child 's special needs or circumstances, be 
continued in foster care on a permanent or long-term 
basis. The hearing shall be conducted as prescribed in 
Rule 910 or, if conducted by a maste.r, as prescribed in 
Rule 911, except that the child 's presence shall not be 
required if presence at the hearing is likely to cause 
serious physical, mental, or emotional harm to the child. 

The purpose of judicial review therefore, is to assess 

(1) the current placement in terms of the standard set forth 

in P.L. 96-272, (i.e. whether it is the least restrictive 

environment in close proximity to the parental home, 

consistent with the best interests and special needs of the 

child) ; (2) the permanency plan, in terms of its goals, the 

degree of compliance with the service agreement, and barriers 

to be overcome; and ( 3 )  the determination of the future status 

of the child in terms of the hierarchy of place.ment options . 

(1) How Court Reyiew is Initiated 

Periodic Court Reviews are generally triggered by the 

previous court order which sets reviews one year from. the date 

the child was originally placed in shelter care and 

subsequently every year after that for all children committed 

to the local Social Services Department. The Court may also 

schedule reviews Sua Sponte or upon petition of any party when 

children are placed under an order of protective supervision 

(OPS) or custody and guardianship to a specific person. The 

incentive for DSS to insure reviews are held within the time 

frame is derived from the fact that federal funds are 

available for foster care programs only if the 18-month 

dispositional review hearings are held . Court review may also 
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be initiated by the filing of a petition to modify or vacate 

an order of the court. � Appendix III, Rule 916b. This 

petition may be filed by any party or agency which has 

supervision or custody of the child. Furthermore, upon timely 

application, a person other than a parent, who is seeking 

custody or guardian ship of the respondent child, may be 

permitted to intervene tor dispositional purposes only, and to 

file a petition to review, modify or vacate a disposition 

order. An application to intervene shall be made by motion. 

Rule 922. � Appendix VIII for sample Motion to Intervene. 

(2) Procedures frior to the Hearing 

(a) Preliminary Hearing 

In some jurisdictions, a preliminary hearing is held 

thirty days prior to the review hearing, at which time the 

judgejmaster determines whether the parents and the child are 

represe�ted by attorneys. o . s . s .  presents its case plan for 

the child, and copies of the plan are given to all attorneys 

and parties. 

(b) Preparation & Discoyery 

Prior to the review hearing, the child ' s  attorney and the 

parents ' attorney must obtain copies of the Case Plan. 

Additionally, the attorney for the child should interview the 

child to ascertain his wishes . Other information may be 

obtained by interviewing the foster parents and the child 's 

social worker, and by reading the child ' s  file. The 

administrative review notations may be particularly helpful . 
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In determining the special needs of the child, the child's 

attorney should review school reports, medical reports, 

psychological reports, and the Foster Care Review Board 

report. Discovery in Juvenile Court is generally informal, but 

t.he Maryland Rules of Procedure provide for broad authority 

for the court to pass such orders in aid of discovery and 

inspection of evidence as justice may require . Rule 909b. � 

Appendix IX for Court Order giving counsel the right to 

inspect all records. 

I f  after their investigation the child's attorney 

determines that the agency 's plan is not in the child's best 

interest, the attorney should be prepared to submit an 

alternative plan and testimony to support the need for this 

plan. � Chapter IV, for a discussion of the role of counsel 

for the child and parents. 

(3) Parties 

The parties to a juvenile review proceedings include the 

child who is the subject of the petition, the child ' s parent, 

guardian or custodian, and the petitioner (agency) , Md· Ann. 

Code, Cts. & Jud. Proc . §3-801 (q) . A person permitted to 

intervene pursuant to Rule 922 shall not be deemed a party, 

but counsel for the intervenor, upon request shall be entitled 

to be furnished copies of such studies and reports that shall 

be entitled to be furnished copies of such studies and reports 

that directly relate to the intervenor's petition for custody 

or guardianship of the respondent child. Rule 922b. The 
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child 1 s presence is not required at the hearing, if his 

presence is likely to result in serious physical or mental 

harm to the child. Rule 915d. 

(4) Standard and Burden of Proof 

The Standard in a review hearing is that the allegations 

must be proved by a preponderance of the evidence. 

The Department of Social Services has the burden of 

proving that the child 1 s commitment to DSS should continue. If 

DSS fails in this burden, the commitment should be rescinded 

in accordance with Rule 920 (Final Order of Termination) . If 

DSS meets this threshold burden, however, the Department must 

then present its permanency plan and prove by a preponderance 

of t.he evidence that the court should adopt its plan. If 

another party contests the permanency plan, the other party 

must be prepared to present an alternate plan and prove by a 

preponderance of the evidence that the alternate plan should 

be adopted. 

It should be noted that if a party advocates long-term 

foster care under 915d(4 ) ,  that party must prove that special 

needs or circumstances exist which necessitate this less 

desirable permanency plan. 

(5) Rules of EVidence 

The juvenile court shall conduct all hearings in an 

informal manner. Md· Ann. C9de. Cts. & Jud. PrOC., §3-812(e) . 

While this i.mplies relaxed rules of evidence, the attorney 

should be prepared to conduct the hearing under the standard 
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rules of evidence. The area of biggest concern involves the 

admissibility of numerous reports which may be available, 

including the Foster Care Review Board Recommendations, 

medical records , psychological reports, and school reports. 

Arguably, however, these reports should be admissible under 

the business records exception to the hearsay rule. cts . & 

Ju4. PxOC. §10-101. If the court has ordered a physical or 

mental examination pursuant to §3-818 of the Courts Article, 

the report of examination is admissible. 

(6) Witnesses & Documents 

Any party may request the clerk to issue a witness 

summons or a summons duces tecum. Rule 904d. Since the court 

is to evaluate the permanency plan in terms of the best 

interests of the child, witnesses (especially expert 

psychiatrists, psychologists and social workers) can provide 

useful information. 

However, the most significant evidence presented will 

frequently be the testimony of those directly involved. 

Persons who can contribute significantly to an understanding 

of ·the case are listed below, with examples of relevant 

questions. 

(a) Parents 

Do they understand the case plan? 

Are they aware of the permanency plan for the 
child? 

Have they performed their obligations incorporated 
in the service agreement? 
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(b) 

Have they been provided appropriate services to 
make reunification possible? 

Were appropriate arrangements for visitation made? 

Are there impediment.s still existing that could be 
ameliorated through provision of other services? 

Do they want the child to return home at this time? 

Are they capable of providing a safe and secure 
home? 

The peportment of Social services Caseworker 

How did the agency become involved? 

What services were provided to prevent removal? 

What services have been offered to the child? 

Has the agency fulfilled its obligations 
incorporated in the service agreement? 

Has the agency provided services to facilitate 
reunification? 

In the agency 1 s view, have the parents fulfilled 
their obligations such that the child should be 
returned home? If not, are there services that 
could be provided to effectuate return home within 
a specified period of time? 

Have the parents visited the child as provided in 
the plan? 

Have new problems arisen since the initial removal? 

Is there still a danger to the child if he returned 
home? 

Has the agency 1 s plan been made in terms of the 
hierarchy whereby the more desirable placements are 
ruled out before the recommendation is made for 
long-term foster care? 

If the recommendation is for long-term foster care, 
can the agency prove the "special circumstances" 
requirement? 

Are the services succeeding in alleviating the 
problem that required removal? 
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If the child cannot return home, what efforts are 
being made to find an alternative permanent hom.e? 

(c) Foster Parents 

What are their obligations under the case plan? 

Do they know the permanency plan for the child? 

Do they see a need for additional services for the 
child? 

What are their observations about parental contact 
and visitations with the child? 

(d) Tbe Child 

What are the child's feelings about his current 
placement? 

Does the child want to return home? 

Are there particular problems the child is 
experiencing that need attention? 

In addition to live testimony , several reports are 

particularly helpful. These include the case plan, the service 

agreement, the Foster care Review Board report, and any 

reports of experts involved such as psychologists or 

psychiatrists. While these reports may need to be scrutinized 

for hearsay objections, they arguably can be introduced under 

the business records exception to the hearsay rule. Md. Ann. 

Code, Cts. & Jud. Proc, §10-101. If introduction of these 

reports is contested, a proper foundation will need to be laid 

showing (1) from whose custody the record comes; (2) the 

identity of the record as pertaining to the child; (3) the 

sources of the information recorded;. (4) that the entries were 

made in the regular course of business; and (5) that the 

regular course of the business included making records at or 
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near the time of the act, transaction, occurrence, condition 

or event recorded. � Chapter IV, for a discussion of the 

role of counsel for the parent and child. 

(7) The Judicial petermination: Substantive Issues and 
oecisions 

(a) The current Placement 

O . S . S .  must be prepared to show that the current 

placement is the least restrictive (most family-like) 

environment feasible, and is located near the parental home in 

order to provide for continuing contact between the child and 

his parents . If these factors cannot be demonstrated, then 

D . S . S .  must present evidence regarding those special needs of 

the child that necessitated the current place.ment. Also as 

part of the case plan, the department is to list the services 

provided to the child and family and address how these 

services meet the child's needs and how the services to the 

family will facilitate the child's return home . � Chapter I 

for a discussion of case plans. 

Counsel for the child should visit the child in the 

current placement to ensure that it is appropriate. for the 

child. In addition, if counsel feels that the child needs 

additional medical or psychological services or an alternative 

living arrangement, he should request that the agency provide 

these services or that the court order the agency to provide 

the services. 

There is considerable debate as to the specific powers of 

the juvenile court to order services for the child and the 
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family. Md. Ann. Code. Cts. and Jud . Proc . ,  §3-802 confers a 

broad generalized power on the juvenile court to tailor the 

disposition in a CINA case to meet the child 1 s individual 

needs. Furthermore, Rule 915d states that the court shall 

conduct an 18-month review hearing "to determine whether and 

under what circumstances the child ' s  commitment to the local 

department of social services should continue" (emphasis 

added) . This language appears to give the juvenile court the 

authority to order D.S.S. to provide specific additional 

services to the child and family to order to facilitate 

reunification. See also COMAR 07 . 0 2 . 11.15. On the other hand, 

Maryland Appellate court decisions have imposed limitations on 

juvenile court authority. For example, the Court of Special 

Appeals has ruled that a juvenile court may not order the 

Secretary of the Department of Health and Mental Hygiene to 

pay the cost of treatment for a child in need of assistance in 

a private mental health facility. Md. State Dept . of Health 

and Mental Hygiene v. Prince George's County Dept . of Social 

Services , 47 Md. App . 436 (1981) . See also In re George G, 64 

Md. App. 70 (1985 ) .  This issue was further challenged in the 

case of In re Demetrius J. 321 Md. 468 (1991) . The Court of 

Appeals reviewed the legislative intent of CJ8-320 as well as 

prior case law and determined that while the court could name 

the type of facility, that the court was not authorized to 

order the child be placed in a specific private facility at 

the expense of the Department of Juvenile Services. These 
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cases have all concerned children found to be delinquent. 

However, the Court of Special Appeals in a strictly CINA case 

has also recently stated that "As a result of their broad 

discretionary powers, juvenile court judges have the 

opportunity and indeed the obligation to act as a monitor in 

order to review, order and enforce the delivery of specific 

services and treatment for children who have been adjudicated 

CINA. This duty flows from their inherent parens patriae 

jurisdiction. "  In re Danielle B. 78 Md. App. 41 at 68 (1989) . 

Thus , while the juvenile court appears to have authority to 

order specific additional services , the scope of that 

authority is unresolved . � � Chapter I and Chapter II . 

. (b) Reasonable Efforts 

Public Law 96-272 requires a judicial determination, that 

reasonable efforts were made to prevent removal and to effect 

reunification, in order for the state to receive federal 

funding for children in foster care. In order to insure that 

this determination is made, the Department of Social Services 

should be prepared to provide t.he following information at the 

dispositional review hearing: (1) documents and testimony 

regarding the problems which necessitated placement, (2) 

documentation of services offered to facilitate reunification, 

and (3) documentation of whether the services were actually 

provided, and (4) information regarding whether the parents 

were willing to utilize the services. See Chapter I for a 

discussion of reasonable efforts . See Chapter III·  for a 
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discussion of documentation in case plans. For further 

discussion � Reasonable Efforts as Defined in Caselaw 

Throughout the U.S. immediately following this chapter. 

(c) Permanency Plans: The Options Under Md· Rule 915Cdl 
and the Decision Regarding Child's future Status 

Maryland Rule 915(d) states that the court shall conduct 

the review hearing, "to determine whether and under what 

circumstances the child's commitment to the local department 

of social services should continue. Considerations pertinent 

to the determination include whether the child should (1) be 

returned home, (2) be continued in foster care for a specified 

period, (3) be placed for adoption, or (4) because of the 

chil d ' s  special needs or circumstances , be continued in foster 

care on a permanent or long-term basis . "  

At the review, the court is thus required to make a 

definitive choice among permanency plans for the child. The 

determination should be based on evidence presented and 

provide for a plan which is in the best interests of the. 

child. C . J . P .  §3-802(a) (1) . Since the goal is to achieve 

permanency for the child, the most desirable option is to 

return home, or where that is not possible, placement with 

relatives with enhanced legal responsibility must be pursued. 

If the court determines that the child should be continued in 

foster care on a permanent or long term basis, there should be 

specific findings outlining the special needs or circumstances 

which required choosing this least desirable option. 

1) Option a :  Return Home 
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One of the primary gaals of the foster care system is to 

effect reunification of the child with his own family where 

appropriate. However, distinct, and conflicting, criteria have 

been utilized to determine whether and when to return a child 

to his parents home. Set forth below is a brief discussion of 

these criteria. 

a) Some·courts evaluate CINA cases by means of the same 

set of criteria that is utilized in cases involving a · 

modification of custody award. The issue is then framed 

in terms of should custody by changed from the Department 

of Social Services to the natural parent. In determining 

what constitutes the child's best interests , the fact 

finder evaluates the child's probable life chances in 

each of the homes competing for custody. The criteria for 

this determination includes but is not limited to: 

(1) fitness of the parents ; 

( 2 )  character and reputation of the parties; 

( 3 )  desire of the natural parents and agreements 
between the parties ; 

(4)  potentiality 
relations ; 

of maintaining 

(5) preference of the child; 

natural family 

(6) material opportunities affecting the future life of 
the child; 

(7) age, health and sex of the child; 

(8)  residence of 
visitation; 

parents · and opportunity for 

(9) length of separation from the natural parents , and; 
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(10) prior voluntary abandonment or surrender. 

Under this standard, the court considers all the above 

factors, and does not weigh any one to the exclusion of all 

others. Montgomery County p.s.s. v. Sanders, 38 Md. App. 406, 

419-420 (1978). 

b) Frequently a foster child will be returned to his 

natural parents if the parents have complied with the 

requirements of the service agreement . The · natu.ral 

parents are told by the Department of Social Services 

that the service agreement is an affirmation of the 

agency 's hope of return, and is a tool whereby the 

parents ' progress in ameliorating the reason for the 

child ' s  placement will be monitored. Arguably then, the 

parent can assert that the child must be returned home if 

he has fulfilled all of his obligations under the service 

agreement. A problem with this standard arises in cases 

in which the service agreement is so poorly constructed 

that the parent can reasonably claim that he has 

fulfilled its requirements, and yet the home is 

manifestly unsafe. 

c) Another standard is found in the Department of Human 

Resources I regulations which set out minimum standards of 

child care. These minimum standards include the 

provisions of: (1) physical care; (2) a healthy and safe 

place to live; (3) sufficient food and suitable clothing ; 

( 4) consistent attention re: child • s activities are 
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supervised and child has nece.ssary preventive and 

remedial medical, surgical and hospital care; (5) an 

adult who assures that the child gets to school 

regularly, on time and adequately clothed; (6) an example 

and direction from parents to provide for wholesome 

development ; (7) a sense of belonging; (8) opportunity to 

participate in community activities; a.nd (9) appropriate 

chores for the child and time for play, study, rest, etc. 

COMAR 07.02.07.15. If a parent can show that they meet 

these standards they can request that the .court return 

the child to their home. 

d) A fourth criteria, is suggested by the Foster Care 

Review Board. The Review Board considers the following 

factors when evaluating whether reunification with the 

natural parent should be the pe.rmane.ncy plan: 

1. Do the parents want the child and is their 

proposed time frame for return home sensitive to 

the child's needs ; 

2 .  Is there a clear and convincing evidence that 

the risk of harm to the child (defined as serious 

and permanent) can be reduced sufficiently within a 

reasonable time? 

3 .  Is there evidence of a psychological parent
child relationship between foster parent and foster 

child that if lost would be more detrimental to the 

child than benefits gained by reunification. 
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e) A fifth position is that there are situations in 

which the child has been so traumatized by experiences in 

the natural parent ' s  home that he should never be 

returned, despite the !act that former conditions in the 

home have been ameliorated, the parents have fulfilled 

the conditions of the service agreement, and there is yet 

no substantial emotional bonding with the foster parent. 

Those who utilize this approach appeal overtly to the 

standard of the "best interests of the child." 

Thus, diverse standards are currently being used in 

making this important determination. Additional legislation is 

needed to clarify what standard should be used in determining 

whether the child should return home. 

2 )  Option 2 ;  Continue in Foster Care for Specified Period 

The goal of foster care is to provide for permanency and 

stability in the child's life through return home or adoption. 

Therefore , situations calling for option two would appear to 

be very limited. The child should be continued in roster care 

for a specified period only when it is determined that at the 

time of the review hearing either; (1) the child is expected 

to return home but an additional period is needed to complete 

the service agreement, or (2) the agency is nearing completion 

of its plan for adoption but needs additional time due to 

specific circumstances. It is recommended that if this option 

is adopted, the attorney for the child ask on the record for 

a review hearing to be held at the end of this specified 
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period in order to hold all parties accountable tor their 

etforts in achieving a pet"llanency plan. However, many factors 

play into the decision to continue foster care such as the age 

of the child, the child' s  ties to the natural family and the 

quality of social work services provided. 

3 )  Option 3; Placed for Adoption 

When it is determined that the services provided have not 

ameliorated the conditions leading to removal or the child, 

and further services would not lead to reunification, then 

adoption should be considered for the child. Adoption can be. 

planned with relatives , current foster parents or with 

approved adoptive parents .  However, before adoption can be 

initiated, parental rights must be terminated either by 

parental consent, or by means of an involuntary termination 

proceeding in the Circuit Court. � Md. Ann. Code, Family Law 

Art. , §§5-301 et. seq. (1984) . 

It is not clear whether the juvenile court can order 

o . s . s .  to file a petition in Circuit court for Guardianship 

with Right to Consent to Adoption, in order to terminate 

parental rights and thereby free a child for adoption. The 

Court of Special Appeals has ruled that the juvenile court may 

not prohibit o. s ,  s ,  from filing such a petition in Circuit 

Court by incorporating the prohibition in the disposition 

order. In Re: Darius A., 47 Md. App. 232 (1981). However, this 

holding left open the question whether the juvenile court may 

order the filing of a guardianship petition. There are two 
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grounds for the claim that the juvenile court has this 

authority. First, the Court of Special Appeals was primarily 

concerned that the juvenile court would defeat the power of 

the Circuit Court to bea.r guardianship petitions . This power 

is not threatened by juvenile court authority to order the 

filing of guardianship petitions in Circuit Court. Second, 

Rule 915d states that the juvenile court shall conduct 18-

month review hearings "to determine whether, and under what 

circumstances, the child 's commitment to the local department 

of social services should continue•. It has been argued that 

this language grants the juvenile court broad discretion to 

act on behalf of the child and to order the department to file 

for termination of parents rights. 

a) Subsidized Adoption 

A child who is legally free for adoption and for whom the 

Department of Social Services has determined that special 

circumstances exist (physical disability, emotional 

disturbance, recognized high risk of physical or mental 

disease, age, sibling relationship, racial or ethnic factors) 

may be eligible for a cash subsidy, medical assistance, or 

medical care in order to assure his adoption. Md. Ann. Code, 

Family Law Article §§5-401 et. seq. (1984) . This arrangement 

requires a written agreement between the subsidized adoptive 

faaily and the local department of social services before the 

final decree of adoption is issued. 

b) Subsequent Reyiew Hearings 
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P.L. 96-272 provides that if a foster child is in an 

adoptive home awaiting finalization of the adoption, then no 

subsequent dispositional hearing is required unless there is 

a change in the adoption plans. Fed. Reg. Vol. 48 No. 100, May 

23, 1983, p. 23109. Under § 1-201 of the Family Law Article 

the jurisdiction of the juvenile court is automatically 

terminated when the local oss obtains guardianship with the 

right to consent to adoption over tbe child. [For information 

concerning subsequent Circuit Court hearings when tbe child is 

not placed for adoption within certain time periods, see §5-

319 of tbe Family Law Article. See also In re; Arlene G .. 

Rhonda G •. Teresa G .. Md. ) 

c) visitation In Moption and Access to Moption Records 

In the past, when adoption functioned as a service for 

childless couples and infants were placed from the hospitals, 

the sacred practice of sealed records and secrecy was founded. 

Today in some situations older children may need to continue 

to have contact with their biological parents. For these 

children some local DSS 1 s have informally arranged for on

going contact with their biological parents after the 

adoption. Obviously this arrangement must be agreed to by the 

adoptive parents. However, many adoptive parents who recognize 

the significance of the child' s  relationship with their 

biological parents are willing to provide this opportunity for 

their adoptive child.ren. � Family Law Article §5-313 (e),  

Weinschel y. Strople, 56 Md. App . 252 (1983) . 
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We have also learned over the · years the importance 

attached to discovering facts about one ' s  biological roots. 

This is seen as more and more adoptees (usually now 

adolescents or adults) request that the agencies unseal their 

adoption records for them. � Family Law Article §5-329 re: 

Access to adoption records re: needed medical information. 

4 )  Option 4 :  Permanent or L9ng-Term Foster Care 

A plan· recommending permanent or long-term foster care 

requires careful scrutiny by the court. The party advocating 

this plan has the additional burden of proving by a 

preponderance of the evidence that the child's special needs 

or circumstances necessitate this least desirable plan. 

Special attention should be directed to efforts made by DSS to 

find another alterative prior to recommending this plan. 

Generally long-term foster care is recommended only for an 

older child who has been placed with a specific family who 

cannot adopt, in cases in which both the family and the child 

wish to maintain the relationship on a permanent basis. 

P.L. 96-272 provides that if the court determines that a 

child shall remain permanently in foster care with a specific 

foster family, no subsequent dispositional hearing is 

required. Fed. Reg. Vol. 48 No. 100, May 23,  1983, p. 23109. 

However, if circumstances change, a party could petition for 

a review hearing under Maryland Rule of Procedure 916. 

4. Right to Appeal 

For a discussion of the right to appeal from the Order 
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and findings of the judge or ester see Chapter II, Appeals 

and Collateral Attack. 

5 .  Additional Procedures for Monitoring a Cbild's Progress 

The role of counsel does not terminate after the 

disposition or dispositional review hearing. Frequent 

monitoring and further action may be required to facilitate 

progress toward achievement of the permanency plan for the 

child. 

There are a number of ways in which counsel can assist in 

the implementation of a permanency plan. First, under C.J.P. 

§§3-826, the court may supervise a commitment by requiring the 

filing of periodic written progress reports. This provision 

may be useful in that it focuses the attention of t�e busy 

social worker onto one 's client, and provides an incentive for 

aggres�ive case management efforts. If, after reviewing the 

progress reports, the attorney believes that insufficient 

progress is being made, he may request an early review of the 

case. It is not necessary to wait 18 months between review. 

See Rule 916. Second, If D . S . S .  fails to construct or 

implement an adequate case plan or service agreement within a 

reasonable time, counsel should request a fair hearing 

pursuant to COMAR . 07 . 02 . 02 . 02 . Third, should the parties fail 

to agree regarding the terms of a service agreement or case 

plan, counsel may invoke Rule 916, Modification of Court 

Order. See Appendix III, Petition to Modify or Review court 

Order. Fourth, if at any time, the attorney for the parents 

213 



can successfully argue that his clients have ameliorated the 

·conditions necessitating removal, he may request the court to 

terminate the commitment to o.s.s. Rule 920. The court may 

order the Department to notify all parties prior to any change 

in the child's placeme.nt or the parties may agree to certain 

conditions being placed in the court order. Finally, counsel 

should maintain regular contact with his client and the social 

worker; periodic telephone calls to monitor performance may be 

useful in keeping oneself informed regarding progress, and in 

stimulating case management. See also Chapter IV for a 

discussion of the role of counsel for the child and the 

parents. 
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REASONABLE EFFORTS AS DEFINED IN CASELAW THRQUGHQUT THE U.S. 

The following is a .compilation of the caselaw that 

attempts to define "reasonable efforts" in individual fact 

situations. The cases are from state courts throughout the 

country and are listed alphabetically by state. A short 

summary of each case follows the case citation. Also included 

are those few cases brought as class actions which attempt to 

enforce the reasonable efforts requirement on a systemic 

basis. 

Many of the cases discussed below define reasonable 

efforts in the context of a termination of parental rights 

proceeding, with the courts explaining the efforts that an 

agency must make before the courts will grant the permanent 

severance of biological parents 1 right to the care and custody 

of their children. While these cases may be based on a 

reasonable efforts or services requirement. as mandated by 

state termination statutes, the cases are still extremely 

relevant in defining reasonable efforts under Pub. L. 96-272. 

As set out in Pub. L. 96-2721 s legislative history , 

Congress passed the reasonable efforts requirement because 

such efforts were considered to be good social work practice 

and because of the importance of the constitutional right to 

family integrity. Certainly these are the same reasons states 

pass statutes requiring agencies to make reasonable efforts 

before courts can terminate parental rights. Particularly in 

light of the lack of an adequate definition of reasonable 
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efforts in either the federal· act or accompanying regulations, 

how courts define the concept is helpful to anyone assessing 

the requirement in individual cases. 

ARIZONA 

Appeal of Maricopa County Juvenile Action, 653 P.2d 55 
(Ariz . App . 1982) 

The mother, who was Korean and married an American 
serviceman, had a child in Korea ,  and moved to Arizona with 
her husband. A second child was born in Arizona, and the 
parents subsequently divorced. one child was removed from the 
mother ' s  custody on the grounds of abuse and subsequently 
returned .  Two years later, both children were removed from the 
home . The mother underwent psychiatric treatment, and a 
psychiatrist determined that, as a result of the treatment, 
the mother was competent to care for her children. 

The local child welfare agency developed a treatment plan 
for the mother which included visitation, meetings with case 
workers, monitoring by the case worker after placement, 
therapy for the children after placement, contact between the 
mother and a member of the Korean community, and provision of 
a home and support by the mother. The mother refused to 
participate in the case plan and refused to visit with the 
children for approximately a year and a half, at which point 
the mother's parental rights were terminated on the grounds of 
abandonment. 

On appeal ,  the court held that the mother ' s  refusal to 
maintain contact with the children and to participate in the 
case plan in order to reunify her family constituted 
abandonment. The court also held that the agency had made 
reasonable efforts to reunify, and that the parent also was 
obligated to make efforts toward reunification in order to 
avoid te.rmination. 

The court further held that extensive cross-examination 
of the state ' s  psychiatrist on the mother ' s  cultural 
background provided clear and convincing evidence that the 
removal and termination were not based on culturally
determined childrearing practices. 

Matter of Appeal in Pinal County, 729 P . 2 d  918 (Ariz. 
App . 1986) 

Mother appealed trial court ' s  termination of her parental 
rights to her sixteen-year-old daughter. The trial court had 
found that mother was unable to parent her daughter due to the 
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mother' s  mental condition diagnosed as �hronic paranoid 
schizophrenia. The court found that the condition was likely 
to continue for a prolonged, indeterminate period. 

Mother argued on appeal that her rights should not have 
been terminated because the child welfare agency had failed to 
attempt to reunify her with her child. The court disagreed, 
holding that any reunification efforts would have been futile 
based on expert testimony that the child would be at risk with 
the mother in unsupervised settings. The court noted that a 
court-ordered psychological evaluation found mother to be 
suffering from a long-term, completely disabling form of 
schizophrenia, and that while mother aclcnowledged that she had 
physica�ly abused her daughter, she denied her need for 
treatment. 

CALifORNIA 

In Re Clarence I., 225 Cal. Rptr. 466 (ct. App. 1986) 

Mother appealed from an order terminating her parental 
rights as to her son. The child ' s  father had earlier 
voluntarily relinquished his pa.rental rights . The trial court 
based its termination decision on the following three grounds: 
(1) mother had neglected or abused the child; (2) the child 

had been in a foster home for over a year and his return to 
his mother would be detrimental to him; and ( 3 )  mother had 
failed and was likely to fail in the future to meet her 
statutory responsibilities to adequately care for the child. 

The court also ruled that attempting to reunify this 
family was inappropriate because of the severity of the 
child ' s  injuries, the felony convictions of the parents, the 
parents' psychological evaluations, and another agency • s 
written report. 

The mother's sole challenge on appeal was that the trial 
court had failed to order family reunification services as 
required under both case law and court rules prior to 
terminating her parental rights . The appeals court held the 
cou.rt rule applied only to juvenile court proceedings and thus 
was inapplicable to this superior court challenge. �t stated 
that a decision to order reunification services was within the 
sound discretion of the trial court, and that the court was 
not required to order them prior to terminating the parental 
relationship . 

The court of appeals affirmed the trial court ' s  
determination that it would have been inappropriate to attempt 
to reunite this family and return the child to his parents 
with whom he would have likely suffered additional serious 
bodily injury or perhaps death. 

217 



In re Venita L. , 236 'Cal. Rprtr. 859 (1987) 

The parents of a three year old child appealed from the 
court ' s  decision terminating reunification services and 
ordering a petition freeing . the child from her parents' 
custody to be filed. The court of appeal reversed. 

The child had originally been placed in foster care when 
her mother had been hospitalized in a psychiatric unit. The 
father lived in a motel at the time and said he could not 
provide a home . 

As a result of these circumstances, the agency devised a 
reunification plan requiring therapy, suitable residence, and 
regular visitation. In a little more than a year, the parents ' 
reunification plans had been amended five times. The father's 
plan required participation in Alcoholics Anonymous due to 
repeated episodes of violent drunken behavior. In the 
meantime , the child had lived with a foster family who wanted 
to adopt her. According to psychologists, the foster parents 
had become the child's psychological parents. · 

In its decision reversing and remanding the case, the 
appeals court addressed the impact bonding and alcoholic abuse 
had on the lower court ' s  decision, noting that "if a child ' s  
immediate attachment to foster parents could outweigh all 
other considerations, then reunification services • • •  would 
serve no meaningful purpose . "  While not making light of 
father ' s  alcohol abuse, the court determined that this was not 
the basis for the initial dependency . The appeals court 
further found that mother had substantially complied with 
reunification efforts , but that the lower cou.rt ignored those 
efforts and instead focused on the father's alcohol problems. 

In Re Michaels • •  234 Cal. Rprt . 84 ( 1987) 

The mother of three dependent children appeals from a 
juvenile court order removing the minors from her custody 
without providing reunification services. Two petitions were 
filed, one alleging the mother's physical abuse of one son, 
the other alleging sexual molestation of all the children by 
the mother ' s  boyfriend with her knowledge and possible 
involvement. 

On the basis of the first petition, the minor was made a 
court dependent and the court issued an order incorporating 
the reunification plan recommended by the social worker. The 
plan required mother to keep the soc-ial worker informed at all 
times of her whereabouts; maintain regular visitation with one 
son placed out of the home; enroll in and complete parenting 
classes and personal counseling; and be cooperative with the 
social worker and agency. 
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At the six-month review, the court determined that the 
mother was in compliance with the plan and returned her son to 
her. Several months later, a supplement.al petition was filed 
as to each of the children alleging molestation. Additionally, 
a social work report indicated that the mother was no longer 
complying with the reunification plan. 

Since mother was incarcerated on child abuse charges and 
it seemed unlikely that reunification would take place within 
six months, a permane.ncy planning hearing (California's name 
for the federal 18 month dispositional hearing) was held on 
behalf of all three children. 

On appeal the mother contended that a second 
reunification plan was required as part of the dispositional 
order on the supplemental petition. The appeals court found 
that further reunification plans were not required in all 
cases. Specifically, the judges held that courts may not be 
forced to return to square one with respect to reunification 
efforts when a petition is brought to modify a prior juvenile 
court order. Instead, a reunification plan is mandated only in 
the initial disposition on an abuse and neglect petition, and 
failure to order additional reunification services will only 
be a reversible error if the court is found to have abused its 
discretion. 

In the present case, looking at the totality of the 
circumstances, the court found it an abuse of discretion not 
to provide fu.rther reunification services. In support of its 
holding, the court cited many factors including inadequate 
reunification services with respect to the first petition; the 
agency ' s  failure to give mother reunification services 
specifically tailored to the problem which led to the removal 
of all three children (as a result of the supplemental 
petition) ; inexcusable delays in the case which hindered 
mother's ability to further reunify; and the family 
maintenance services provided by the agency did not satisfy 
the county 's statutory obligation. The court ordered an 
additional six months of reunification services during which 
time the agency was ordered to assess mother's ability to 
successfully complete a pla.n to regain custody of her 
children. 

CONNECTICUT 

In re Cvnthia A . ,  514 A.2d 360 (Conn. App. 1986) 

Mother appealed a neglect judgment committing her three
year-old daughter to the custody of the local child welfare 
agency who then placed the child with the paternal grandmother 
who lived in Puerto Rico. In approving this placement, the 
trial court also listed three "expectations:" 1) that the 
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grandmother return the child to Connecticut at least once a 
year !or at least a three week visit; 2 )  that the agency make 
reunification services available to the mother; and 3 )  that if 
the mother visits Puerto Rico, she be granted extremely 
liberal visitation. 

On appeal, the mother claimed, among other things, that 
the t.rial court erred in ordering her daughter into agency 
custody with placem.ent in Puerto Rico, without having made 
reasonable efforts to reunify her with her daughter as 
required by PUb. L. 96-272. The Court of Appeals dismissed 
thls challenge, holding that Pub. L. 96-272 is an 
appropriations act not applicable to individual actions or 
judicial findings. 

DE !.AWARE 

In the Matter of Derek w. Burns, 519 A.2d 638 (Del. 1986) 

Mother, a nineteen-year-old who had been in foster care 
since one month of age, appealed a family court' s  decision 
terminating her parent.al rights to her two-year-old son on the 
grounds of inadequate planning for the child' s  physical needs. 
When her child was born, the mother had turned to the child 
welfare agency for help in finding housing for her and her 
child. As a condition of agency assistance, she was required 
to place her child in "voluntary" foster care for ninety days. 

Mother, upon turning eighteen and relying on the terms of 
the voluntary placeme.nt agreement, notified the agency that 
she was terminating the arrangement and tak.ing her child with 
her to live elsewhere. The agency refused and the child was 
eventually forcibly taken from the mother and placed in foster 
care. 

An agency case worker then established a case plan 
c.alling for the mother to attend counseling and parenting 
classes, to attend weekly visits with her son, and to secure 
adequate housing and day care . Because the mother was not able 
to maintain a stable living arrangement for at least six 
months, the agency initiated, and the court granted, a 
termination of parental rights petition. 

The Supreme Court reversed, holding that the failure of 
the agency and the family court to recognize and comply with 
minimal due process and the requirements of P.L. 96-272 
vitiated the trial court ' s  judgment . In explaining the state ' s  
failure to comply with P.L. 96-272, the court found that the 
agency had neither provided the mother with meaningful case 
plans outlining reunification guidelines, nor made reasonable 
efforts to provide preventative andjor reunification services. 
EVen though the sole reason for the child ' s  transfer to agency 
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custody was lack of housing, the case plan did not indicate 
any housing assistance services. 

FLQRIQA 

Interest of K.H .• 44 So. 2d 547 (Fla. App. 1984) 

This case addresses whether two dependent children were 
entitled to the continued supervision of the local child 
welfare agency. In 1976, the children were removed from their 
mother's custody due to her serious alcohol problem, 
adjudicated dependent, and placed with relatives under the 
supervision of the agency. Six years later, the court 
reaffirmed their dependency, continued the placements, granted 
the mother reasonable visitation rights, and terminated the 
agency' s  supervision. 

On the mother 's appeal, the court affirmed in major part 
but . reversed the termination of supervision. Under state 
legislation intended to help maintain the family unit, the 
court held that the children w�re entitled to that supervision 
aimed at future restoration of custody with their mother as 
long as they were classified as dependents. The court stressed 
the legislature ' s  intent that the agency make every reasonable 
effort to reunite parent and child, and, if not possible, seek 
termination of parental rights and adoption. 

T.W.S. v. Dep't Health and Rehab. Sery. , 466 So. 2d 387 
(Fla. Dist. Ct. App. 1985) . 

The local child welfare agency assumed custody over a 
child without entering into any written performance agreement 
with the parents or showing evidence that it complied with the 
Interstate Compact -for the placement of Children. The agency 
sought to terminate dependency and give custody of the child 
to his paternal grandparents. The lower court granted the 
order. 

On appeal by the mother, the court found that the 
agency • s failure to comply with the requirements of the 
statute mandating performance agreements and its failure to 
make any efforts to assist the mother in reunifying with her 
son required reversal of the order terminating foste.r care. 
The court directed the lower court to determine whether 
reunification was possible, and if not, to order adoption as 
the permanent plan. 

In the Interest of DWK, 492 So. 2d 1360 (Fla. App . 1986) 

Father appealed an order terminating his parental rights 
to his child. The main argument on appeal was whether the 
trial court committed reversible error in not requiring a 
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performance agreeme.nt between the parents and the agency. 

According to the appeals court, Florida law requires that 
a performance agreement be entered into for children either in 
the custody of the agency or in foster care. In this case, the 
child was adjudicated dependent and placed with his maternal 
grandmother. Since the child was never committed to the legal 
custody of the agency or placed in foster care, the court held 
it was not reversible error when the agency failed to offer, 
or the court to order, a performance agreement. The court held 
that even without a performance agreement, there was, in fact, 
a definite plan or effort to reunite the child with its 
parents, including the trial court ' s  repeatedly ordering 
father to undergo psychological and drug and alcohol 
evaluations, pursue counseling, and to pay child support. 

The court of appeals held that the record presented 
overwhelming evidence that the father was well aware of what 
was required of him in order to reunite with his child. In two 
years he made only a few attempts to comply with the court's 
orders, made virtually no contact with his child, and told an 
agency counselor that he did not want actual custody of the 
child but was pursuing it since he was denied visitation. 

INDIANA 

Matter of Jones, 436 N.E.2d 849 (Ind. Ct. App. 1982) 

Parents appeal from termination of their parental rights 
to their child. Subsequent to the child ' s  removal from the 
home, the parents had mi.nimal visitation and contact with the 
child. The tathe.r was frequently unemployed, and the parents 
maintained a substandard living arrangement . The lower court 
found that the parents had moved frequently and failed to 
maintain contact with the child welfare agency. The lower 
court further found that the agency had assisted the parents 
in paying their medical bills, and had referred them to a 
consulting center for parenting training and homemaking 
skills. 

In reversing the termination order, the court of appeals 
found that the agency bad merely informed the parents of what 
actions should be taken in order to facilitate the return of 
the child. Despite the tact that the parents had changed 
residences and employment, the court held that the agency was 
not excused from providing services and, in tact, should have 
assisted the family in obtaining a stable residence. In 
addition , the agency' s  failure to ensure that the home.maker 
actually made visits and that the parents received parenting 
training indicated that the agency did not make reasonable 
efforts to assist the family in reunification. 
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Matter of V.M.S. 446 N.E.2d 632 {Ind. Ct. App. 1983) 

Five children were removed from their parents because the 
parents had inadequate and unsanitary housing, had failed to 
provide adequate medical care, and had demonstrated 
inappropriate sexual behavior (although there was no 
allegation of sexual abuse of the children) • The children were 
briefly retu.rned to the parent.s, but removed again when the 
agency reported that the children had not been enrolled in 
necessary remedial education programs, that the children' s  
school attendance was bad, that the children were not provided 
with routine medical care, and that the parents had not found 
adequate housing or employment. 

The agency petitioned the court to terminate the parents '  
rights based on the fact that the agency had custody for three 
years , that the parents• housing remained inadequate and the 
parents were making no efforts to find adequate housing, that 
the parents had not improved their parenting skills, that the 
parents ' behavior while visiting the children did not 
demonstrate an adequate· parental relationship, and that the 
parents had demonstrated no commitment to meeting the medical, 
emotional, and moral needs of the children. In addition, the 
agency alleged that the parents refused to recognize a.ny 
problems in their parenting o f  their children. The court 
granted termination. 

Parents appealed, contending, among other things , that 
the agency had not offered reasona.ble reunification services 
to the family. The court disagreed, and found that the agency 
had not helped the family obtain food stamps or locate low
income housing. The court found the family ineligible for food 
stamps and capable of finding, and in fact did find, low-

- income housing on J.ts own. Further,_the court found the agency 
had referred the parents to parenting counseling, but had not 
made further attempts after the initial counseling was 
rejected. The court determined that the agency was not 
required to make a futile gesture where the parents had 
clearly indicated their resistance to obtaining counseling or 
following the agency ' s  recommendations . The court held that 
the agency "did all that it could reasonably be expected to do 
under the �ircumstances . " The court therefore upheld the order 
terminating parental rights. 

I<ANSAS 

In the Interest of JG, 734 P.2d 1195 (Kan. App. 1987) 

A mother appealed from a district court order terminating 
her parental rights to her two children. Her appeal was based 
on (1) the court ' s  failure to require a reunification plan, 
and (2) the lack of clear and convincing evidence that she was 
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unfit and that her conduct was unlikely to change in the 
foreseeable future. 

The State had filed a child in need of care petition and 
requested termination of the mother ' s  parental rights to her 
child.ren without developing a reunification plan. The 
petition, affidavits and hearing on the matter set forth 
lengthy allegations of ongoing physical and medical neglect. 
A social worker, an adult services worker, and a public health 
nurse had made home visits and determined the housing to be 
inappropriate, and the children in need of immediate medical 
care. At the hearing, the nurse and social worker testified 
that the mother repeatedly refused services offered her in 
four different states . As a result, the district court 
determined that significant changes in the mother's parenting 
skills would not occur in the near future and terminated all 
parental rights to both children. 

The court of appeals concluded that the development of a 
reunification plan prior to terminating parental rights was 
not mandatory . Under the facts of this case, the court judged 
reunification not to be a viable alternative because the 
mother repeatedly refused services and showed no interest or 
potential to change her living habits. For the same reasons, 
the court found abundant evidence that mother was unfit. 

MAINE 

In re Shannon R., 461 A.2d 707 (Maine 1983) 

The local child welfare agency obtained custody of 
mother ' s  two children based on her failure to provide them 
with adequate clothing, food, shelter, or medical attention. 
The mother was given the right to visitation, but visited with 
her children only once between the time they were placed in 
custody and the filing of the termination petition 
approximately two years later. 

Although the agency developed a plan for reunification, 
it was apparently unable to contact the mother the first year 
the children were in care because the mother had moved . At 
t�at point, the mother contacted the agency and informed them 
she was living in Pennsylvania and wanted the children to be 
moved there so that she could visit with them and attempt to 
reunify. The local child welfare agency in Pennsylvania 
reported to the Maine agency that the mother had a stable 
living and was taking adequate care of a third child. The 
agency refused to move the children, and instead filed a 
petition to terminate parental rights . The court granted the 
order of termination, citing that the agency had made all 
reasonable efforts to reunify. 
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The Maine Supreme Court reversed tne termination order, 
holding that the mother's actions in contacting the 
Pennsylvania agency and requesting that the children be moved 
to Pennsylvania constituted evidence that she had no intent to 
abandon the children, and that the statutory requirement that 
"the circumstances were unlikely to change in a reasonable 
time" was not met. Further, the agency ' s  failure to 
demonstrate any attempts to assist the parent in reunification 
made it impossible to determine that circumstances were 
unlikely to change. In addition, the court held that the state 
statute requiring the agency to "provide, arrange, or 
coordinate services to facilitate rehabilitation and 
reunification ot parent and child" in its custody were not 
met . 

MlNNESQTA 

In tbe Matter ot the Welfare of cp. CT· MT and ST, 393 
N.W. 2d 697 (Minn. App . 1986) 

Mother appealed !rom an order terminating her parental 
rights to her tour children on neglect grounds. On appeal, 
mother argued that the child welfare agency did not provide 
adequate reunification services, that the evidence did not 
show the children were being neglected, and that additional 
services would likely bring about lasting parental adjustment 
and a return ot the children within a reasonable period of 
time . 

The Minnesota Court ot Appeals rejected the mother's 
contentions and found the evidence supporting the termination 
ot parental rights specific and extensive . At the tim.e the 
oldest child was eight, he was placed into toster care on the 
basis of neglect. Reunification plans were ordered including 
psychological evaluations and treatment programs. A judge 
later found the three oldest children neglected and ordered 
protective supervision and family therapy. 

The court reviewed the disposition eight times, each time 
finding the children continued to be neglected. At each 
review, the court found that the agency had made reunification 
efforts, including providing food and housing, obtaining a 
placement for the family at a residential home which taught 
parenting skills and self-sufficiency, referring mother to 
community service programs and psychological counselors, 
arranging visits, and ottering to help mother apply tor public 
benefits such as AFOC and food stamps. 

MISSOURI 

In the Interest ot p.L.H. , 660 S.W.2d 471 (Mo. App. 1983) 
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Mother's children were plaCed in foster care because of 
mother' s  inability to care for them due to injuries she 
received in a car accident and because there were no relatives 
available to care tor the children. The children remained in 
the agency's custody tor over eight years. Several service 
agreements were entered into, but none were approved by the 
court as required by statute. The agency moved to terminate 
parental rights , and the lower court upheld the termination. 

The appellate court overturned the termination because of 
the trial court 's failure to make a number of required 
findings . These included: (1) whether the mother had tailed to 
rectify the conditions that were the basis for the petition, 
(2) whether the agency had made efforts to assist in 
rectifying these conditions, and (3) how the parent had failed 
to maintain a relationship with the child. The appellate court 
further found that since no court-ordered plan had been 
developed, the parent could not have failed to comply with it. 

In the Interest of AHK, 723 SW.2d 50 (Mo. App. 1986) 

Appeal by mother from judgment terminating her parental 
rights to her four children. On appeal, mother argued, among 
other things, that the child welfare agency had failed to use 
reasonable, diligent and continuing efforts to help her 
rectify those conditions which led to the removal of her 
children. 

The Court of Appeals rejected mother 's argument based on 
the eviaence before them. The basis of this termination was 
mother ' s  liability to properly support her children . When the 
agency intervened, the family had inadequate food, clothing, 
and elect.ricity and eviction was imminent. Mother's employment 
was sporadic and at best her monthly earnings were $180, 
insufficient to cover food, housing, utilities, and clothing 
costs . The Court found the evidence sufficiently clear, cogent 
and convincing of the mother's inability to rectify the 
conditions for termination. 

In addition, they cited the following actions of mother 
as evidence of her further failure to rectify: 1) leaving a 6 
month residential treatment program after 1 week; 2) missing 
community service meetings; 3) having only minimal attendance 
at her therapy sessions ; 4 )  not completing financial 
assistance applications ; and 5) canceling visits with her 
children and not seeing them regularly. 

The Court then enumerated the agency' s  reasonable efforts 
on behalf of the family: providing food and housing, obtaining 
a placement for the family at a residential home which taught 
parenting skills and self-sufficiency, referring mother to 
community service programs and psychological counselors , and 
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arranging visits with the mother and her children. The agency 
also offered to help mother apply for public food and housing 
benefits such as APDC and food stamps. 

NEW YORK 

Matter of Star A., 435 N.E.2d 1080 (1982) 

Child welfare agency appeals lower court ' s  dismissal of 
proceedings it instituted to terminate mother ' s  parental 
rights as to her two children who were removed while the 
mother was hospitalized from mental illness. She was 
subseque.ntly rehospitalized on several occasions. The agency 
attempted to arrange psychiatric counseling tor the mother on 
at least two occasions, but made no further efforts to arrange 
counseling because it felt they would be futile since the 
mother had been receiving services from other agencies and had 
not been cooperative with them. 

The court on appeal found that the agency had not made 
"diligent efforts to encourage and strengthen the parental 
relationship" as required by state law, holding that the 
agency could not simply predetermine that efforts would be 
futile. 

The dissent found. that the intent of the statute was to 
ensure permanency for children, that there was no possibility 
of the children being reunited, that efforts would in fact 
have been futile, and that therefore the court should have 
ruled for the agency and terminated parental rights . 

In the Matter of Sheila G . ,  462 N.E.2d 1139 (N.Y. 1984) 

Mother gave custody of her child to a local child welfare 
agency. Subsequently, the child's father communicated to the 
agency his interest in visiting with and financially 
supporting his child. The mother asked the agency not to 
permit visitation, a.nd the agency followed her request. The 
child was placed in a pre-adoptive foster home, and the foster 
parents were informed that the child would be available for 
adoption. 

Subsequently, the mother agreed to permit the biological 
father to have visitation with the child, which he did for 
approximately a year and a half. The father also presented a 
plan for taking custody of the child, but the agency made no 
efforts to help him implement it. After the child had been in 
custody for approximately three years, the agency petitioned 
for termination of parental rights, and the court denied the 
petition, based on the agency ' s  failure to assist the father 
in reunifying with the child. 
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On appeal by the state , the intermediate appeals court 
reversed, finding that the child had been permanently 
neqlected since the agency had not affirmatively blocked 
return of the child and the father had not presented a plan 
for reunification with the child until the child was a year 
and half old. 

The father appealed this decision to the court of 
appeals, New York's highest court, which reversed and denied 
term.ination. The court held that a parent ' s  failure to 
maintain contact with the child or plan for its future cannot 
be judged without considering whether the agency 's statutory 
duty to u;ake diligent efforts to e.ncourage or strengthen the 
parental relationship. The court further found that many New 
York agencies failed to provide adequate services and in fact 
interfered with reunification. In add.ition, the court 
determined that, if the agency has not specifically evaluated 
the parent and provided assistance, parental rights could not 
be terminated. 

Matter of L9retta 001, 114 A.D.2d 648, 494 N.Y.S. 232 
(N.Y. App . Div. 1985) 

Three siblings had been in foster care most of their 
lives and continuously since a neglect petition was filed in 
1981 against their mother. A case plan was developed for the 
reunification of the family which provided the mother with 
weekly visitations and individual and family counseling. 

At a fact finding hearing two and a half years later, it 
was determined that the mother 's participation in the plan was 
insufficient . The mother attended only twenty of the sixty-six 
counseling sessions scheduled over an eighteen-month period, 
and d.id not regularly visit the childre.n. The court, at the 
hearing, ruled that the children were permanently neglected, 
guardianship to the child welfare agency. 

The mother appealed, and the court, while remanding the 
case for other reasons, did hold that the agency 's 
arranqements of meetings for counseling and visitations and 
its provision of transportation to and from these meetings, 
were "not only extensive but consistent with the statute" 
requiring "diligent efforts to encourage and strengthen the 
parental relationship . "  

In the Matter of Enrique R. , 494 N.Y.S.2d 800, 129 Misc. 
2d 956 (Family Ct. N.Y.C. 1985) 

Enrique R. was born in 1979, and was placed in the New 
York City foster care system in 1980 by his maternal 
grandmother. Both of the child's parents were drug addicts, 
undergoing treatment, and unable to provide a stable home . In 
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1981 the child was returned to the maternal grandmother, but 
placed back in foster care two weeks later. The child remained 
in placement though his parents visited regularly. 

All parties agreed that the maternal grandmother was a 
fit person to provide the child a permanent home and could 
provide access to both parents while they underwent drug 
therapy. However, the child was not discharged to grandmother 
solely because she could not obtain adequate housing. (She had 
applied for public housing in 1980 and because her application 
was lost, filed again in 1984) . This case was heard by the 
family court upon a petition for foster care review, seeking 
continuance of care for this cbild. 

The court explicitly recognized the negative effects of 
prolonged foster care upon children, and the duty of the 
agency to take all steps necessary to implement the state 's 
goal of permanency for foster children. The court found that 
return of the child to his maternal grandmother satisfied that 
goal, but for inadequate housing. Relying on state law and 
agency regulations, the court ordered the agency to assist the 
grandmother in obtaining adequate housing. Such assistance was 
to include writing letters, ma.klng phone calls, and taking 
legal action on the grandmother's behalf to secure a 
preference in tenant selection for public housing. Foster care 
was continued pending acquisition of suitable housing. 

In the Matter of Jason s . ,  117 A.D.2d 605, 498 N.Y.S. 2d 
71 (A.D. 1986) . 

Child welfare agency appealed a decision of the famlly 
court dismissing a petition to termlnate mother' s  parental 
rights . The New York Supreme Court Appellate Divlsion 
affirmed, holding that the agency failed to establish that it 
bad actively aided the mother in her search for suitable 
housing - the primary obstacle preventing the return of the 
child) • Additionally, the court found that the agency failed 
to work with the mother to strengthen and encourage her 
relationship with her chlld, even though she often showed 
little interest in having regular contact with her child. 

While the petition to terminate parental rights was helQ. 
to be properly dismissed, the court gave the agency the 
opportunity to begin a new termination proceeding on the 
ground of permanent neglect. In support of a new petition, the 
court noted that the child was adjudged to be a dependent 
child, had never lived with the mother, and that two years had 
elapsed since the family court rendered its termination 
decision. 

In tbe Matter of Lisa L., 499 N.Y.S.2d 237 (A.D. 3 Dept. 
1986) 

229 



Parents appeal determination that their two children were 
permanently neglected and the termination of their parental 
rights. The bases for the decision were ( 1) the father ' s  
refusal to accept counseling for his alcohol problem; and (2) 
the parents'  failure to plan for their children's future by 
refusing to accept budgeting assistance. 

The court held that the child welfare agency "must 
affirmatively plead in detail and prove by clear and 
convincing evidence that it has fulfilled its statutory duty 
to exercise diligent efforts to strengthen the parent-child 
relationship and to reunite the family" (quoting Matter of 
Sheila G . ,  61 N.Y.2d 368, 474 N.Y.S.2d 421, 462 N.E.2d 1139) . 
In strategizing a reunification plan, the court held that the 
agency "should be sensitive to the particular needs and 
capabilities of the parents • • and should not be 
unrealistic in light of the financial circumstances of the 
parents." These "responsibilities are not one-sided, for the 
parent.s are obligated to cooperate with the [agency) . • • " 

In upholding the termination, the court found that the 
agency complied with its statutory duty to exercise diligent 
efforts to reunite the family by arranging alcohol counseling 
services, but that the father failed to cooperate by denying 
that an alcohol problem existed and by failing to keep 
counseling appointments.�� 

The court further found that the failure of the parents 
to plan for the future of the children did not result from 
financial inability, but resulted from the refusal of the 
parents to cooperate with the agency ' s  efforts to teach them 
to budget their resources . 

Matter of Catholic Guardian Society, 499 N.Y.S.2d 587 
(Fam. Ct. 1986) 

Mother, classified as mildly retarded, appeals the 
termination of her parental rights as to her four children. In 
denying the termination petition, the appellate court held 
that (1) the agency had not made the diligent efforts required 
by statute and thus was not entitled to termination on the 
basis of neglect; and (2) the evidence did not estab�ish that 
the mother ' s  mental retardation precluded her from caring for 
the children for the foreseeable future. 

The court noted that diligent efforts did not exist where 
the agency had not provided general psychiatric or 
psychological services or specialized services for mental 
retardation. Furthermore, the court found that mother's 
passive behavior during visits did not establish a substantial 
and continuous failure to maintain contact with the children , 
and that present incapacity to care for children because of 
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mental retardation does not, ipso facto , demonstrate a future 
incapacity. 

Grant v. Cuomo, 509 N.Y.S. 2d 685 (1986). 

Four named plaintiffs and three non-profit corporations 
sued New York state and municipal officials seeking class 
certification, declaratory relief and a mandatory injunction 
requiring defendants to perform duties imposed upon them by 
New York ' s  child welfare laws. Specifically, plaintiffs 
alleged that defendants failed to make preventative services 
available for families with children being considered for 
foster care; and failed to provide protective services to 
children in danger of child abuse. 

The New York Supreme Court held that since defendants 
availed themselves of federal funding for child welfare 
programs, they were bound by its mandates. Specifically, 
defendants were required to (1) make reasonable efforts to 
keep children with their families prior to placing them in 
fost.er care; and (2) implement a service plan or children 
being considered for foster care, including short and long 
term goals, services required by the child, the manner in 
which they will be provided, alternative plans , and 
preventative service�. 

Vincent A. v. Gross, No. 24388/85 Slip Op (N.Y. Sup. ct. 
4/27/87 )  

Motion by several families against New York city's child 
welfare agency. Plaintiffs argued that the agency had failed 
to provide them with preventive services sufficient to avoid 
foster care placement for their children . To support their 
argument, plaintiffs cited state law which required the agency 
to provide day care, homemaker services, parent training, and 
aid transportation, clinic services, and 24 hour access to 
emergency shelter, cash and goods . They also challenged the 
90-day limit on emergency shelter services. 

The New York Supreme court granted the families' motions 
for preliminary injunction holding that defendants had a 
mandatory duty to conduct thorough evaluations, develop 
meaningful service plans and identify the services to be 
provided. The court also ordered the agency to implement a 
plan that was consistent with its legal obligations and 
enjoined the state from imposing the 90-day limitation on 
emergency shelter since it conflicted with the purpose of 
preventative services law. The court noted that providing 
emergency shelter for longer than 90-days may, for example, 
wipe out the need for foster care placement altogether or 
reduce it substantially. 
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NORTH CABOLINA 

In the Matter of Christine Tate, 312 S . E . 2 d  535 (N.C. 
App. 1984) 

The child was placed in the custody of the local child 
welfare agency because of the mother's drug and alcohol abuse 
and mental problems. After two years, the agency filed a 
petition to terminate parental rights, and the court ordered 
termination. 

The court of appeals upheld the termination, finding that 
the agency had made significant efforts to assist the mother 
by referring her to mental health centers, helping her with 
housing and employment, and monitoring her case. The court 
further found that the mother had not made "substantial 
progress, "  despite the fact that she had made some efforts to 
work with her child, because "substantial progress" requires 
a positive result from these efforts. Further, the mother was 
legally required to provide support as ordered by the court 
unless she challenged the court's order or presented evidence 
that she was unable to obtain or maintain gainful employment . 

The court also held that the following facts indicated 
that termination was in the best interests of the child: (1) 
the child did not cry when visits ended ; (2) the parent did 
not complete entire visits; ( 3 )  the parent had co�leted only 
seven visits in t!le past year ; and ( 4 )  the mother had 
demonstrated an inab�lity to provide a stable environment. 

OREGON 

State ex rel, Juy. Dept. y. Habas, 700 P.2d 225 (Or. 
1985) 

Mother appeals the termination of her parental rigbts as 
to her infant child. The child was placed in the custody of 
the child welfare agency at birth because of mother ' s  periodic 
bouts of manic depression requiring medication and 
hospitalization. After mother completed parenting classes, the 
child was returned to her, contingent upon the agency 
immediately supplying her with homemaker services and a day 
nurse . 

When the child had been home sixteen days, but before any 
services had been provided by the agency, the mother suffered 
a depressive episode and left the child alone for several 
hours . The child was found in good health except for a severe 
diaper rash. The agency determined the mother to be a good 
parent when not in the midst of a depressive bout, but was 
unfit during such episodes. 
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The trial court had granted termination based on (1) the 
mother ' s  mental illness which rendered her incapable of caring 
for her child; and (2) the mother's failure to effect a 
lasting adjustment after reasonable efforts by the agency. 
This decision was affirmed by the court of appeals, and mother 
appealed to the Supreme Court. 

The Supreme Court reversed the termination order, holding 
that the age.ncy had failed to show that the mental illness 
made it impossible for the parent to care for the child in the 
future and that the agency had failed to make reasonable 
efforts to provide services. The court noted, among other 
things, that the failure to provide services appeared to have 
been due to "some administrative confusion as to which of two 
counties was to provide the services. "  (p. 230) 

In tbe Matter of A Cbild, No. 88178 (Or. 1986) 

Upon tbe mother's motion, the Juvenile Department of the 
Circuit Court of Multnomah County reviewed the foster care 
placement of a six and a half-year-old disa.bled child, and the 
services rendered to her family. At the time of the hearing, 
the child had been in out-of-home care for approximately nine 
months. The court ' s  order addressed only whether the child 
welfare agency had made reasonable efforts to eliminate the 
need for removal of the child from her home and to make it 
possible for the child to retu.rn home. 

The state 's first contention was that neither Oregon nor 
Federal law compelled a reasonable efforts finding at a review 
hearing requested by a parent . Specifically, it argued that 
the hearing was gratuitous since not in response to the 
agency 's report, or a statutorily required six, twelve, or 
eighteen month review. The court rejected this claim on both 
federal and state grounds. It held that P.L. 96-272 intended 
frequent and thorough review of children in foster care, and 
that state law, while not requiring more hearings, encouraged 
them. 

The state also arqued that a reasonable efforts finding 
is not necessarily in the best interests of the child because 
it only directly impacts the federal matching funds to the 
child welfare agency. The court rejected the argument, holding 
that close scrutiny of the services offered to reunite a 
family could only be in the child 's best interest. 

The State also asserted that the reasonable efforts 
required by the referee at the shelter hearing in this case 
(medical exam of the child and interview of child's 
grandmother as possible placement for child) were all that 
were required in the case. The court, however, found these 
services to be few and incomplete for a reasonable efforts 
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finding for a child who already had been in agency care for 
nine months . The court held that State ' s  contention flew in 
the face of both the language and legislative history of P.L. 
96-272. 

Finally, the court , after closely scrutinizing all agency 
efforts , held that it had not made reasonable efforts to 
provide either preventive or reunification services to the 
family. The court based this holding on the following: 

(1) The family was not formally referred to parenting 
classes, a critical service identified for this family, until 
nine months after the child was removed from the home; 

(2) The agency was too slow in providing family and marital 
counseling and offered no adequate explanation for why it had 
not offered its intensive family counseling from the outset; 

( 3) . The agency ' s  efforts to arrange a medical appointment for 
the mother to determine if she needed medication superseded 
and interfered with the provision of necessary individual 
counseling for the mother; 

(4) The agency failed to provide frequent and appropriate 
visitation, because it did not attempt unsupervised, extended, 
overnight and weekend visits which the court-deemed entirely 
appropriate; and 

(5) The child's medical exam was not to be considered a 
reunification service as it was not given for other than 
routine purposes. 

PENNSYLVANIA 

In the Interest of cw, 519 A.2d 1030 (Pa. 1987) 

Mother appeals from decree terminating her parental 
rights to her eight-year-old daughter primarily because mother 
failed to have meaningful contact with the child for 
approximately a seven-month period. The Pennsylvania Superior 
Court reversed and remanded, holding that the termination was 
not supported by clear and convincing evidence, since mother 
had substantially reformed her situation. 

At the time of the child ' s  birth, mother was young and 
exper1encing problems , and therefore hired a babysitter to 
care for the child. Before the child was two , she was taken 
from mother by the babysitter. Mother took the child back into 
her custody until the Pennsylvania child welfare agency placed 
her back with the babysitter. Shortly thereafter, the trial 
court granted custody of the child to the agency with 
visitation rights to mother. 
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In the beginning visitation was frequent, but then became 
sporadic when mother remarried and moved to North Carolina . 
The North Carolina child welfare agency found mother's new 
home satisfactory and her new marriage a stabling influence. 
At the six-month review hearing, the master recommended 
immediate return of the child to mother in North Carolina. 
However, the court refused and ordered that legal custody 
remain with the Pennsylvania agency, and that caretaker 
responsibilities remain with the babysitter. This continued 
until mother ' s  parental rights were terminated. 

In upholding mother's claims, the appeals court relied on 
a prior holding of the Pennsylvania Supreme Court that parents 
who seek a caretaker for their child because the parents are 
in a temporary crisis are not failing to perform parental 
duties. The court found that repeated efforts by mother to 
regain custody were frustrated by her move to North carolina 
and not encouraged by the babysitter or Pennsylvania child 
welfare agency. Mother wrote letters and sent cards, but 
received no feedback about her daughter receiving them or 
about her general welfare . 

The court ruled that it was the duty of the Pennsylvania 
agency to act as initiator in attempting to maintain contact 
between parent and child and in developing a program for the 
child 1 s return to the parent. Because the agency failed to 
fulfill this role and mother had demonstrated a substantial 
reform in her situation that remedied her incapacity, the 
court held there was no clear need to disrupt the parent-child 
relationship . 

RHODE ISLAND 

In re Kathleen, 460 A.2d 12 (R.I. 1983) 

The mother placed her child in voluntary foster care, and 
the local child welfare agency attempted to provide the parent 
with services aimed at reunification. The mother complied with 
that part of the plan requiring her to find gainful employment 
and an apartment, and to maintain weekly visits with her 
daughter, but failed to seek counseling. 

Approximately. two years later, the mother admitted to 
dependency, and a new reunification plan was developed. The 
plan involved increased visitation and required the mother to 
participate in counseling. She again failed to attend 
counseling sessions , despite problems that surfaced during 
visitation. 

The mother's parental rights were terminated under a 
state statute which permits termination when a child has been 
in state care for at least six months, and when the agency has 
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made "reasonable efforts • • • to encourage and strengthen the 
parental relationship. "  The court found that the agency had 
made reasonable efforts by urging the mother to participate in 
counseling, and that her failure to do so indicated the 
impossibility of reunification, thus justifying the 
termination of her parental rights . 

In re Crystal. Joshua. and Jacquelyn A., 476 A.2d 1030 
(R.I. 1984) 

Three children were removed from their mother because she 
was found to be psychotic and unable to care for them. She was 
diagnosed as being "schizo-effective , "  with recurrent 
psychotic episodes . The agency arranged visitation for the 
mother and also attempted to provide her with psychiatric 
counseling and drug therapy. 

Parental rights were terminated because of mother' s  
mental illness. Mother appealed the termination, contending 
that the agency had not made reasonable efforts to encourage 
or strengthen the parental relationship. The court upheld the 
termination, holding that the agency had met its statutory 
burden by providing an adequate case plan that provided for 
visitation and monitoring by the caseworker, and by attempting 
to provide psychiatric help. 

In re Kristina L. 520 A.2d 574 (R.I. Supreme Ct. 1987) 

Appeal by parents of the termination of their parental 
rights to their middle child. The child had spent all but her 
first six months in foster care where she had been placed for 
failure to thrive . The trial court had bonded to her foster 
parents, and that future bonding with her biological parents 
was impossible. 

The Rhode Island Supreme Court reversed for the following 
reasons: (1) the state 's failure to prove that the parents 
were unfit; (2) the trial court 's failure to find that the 
child was likely to suffer physical or emotional harm if she 
were returned to her family; (3) the parents cooperated with 
the child welfare agency; and (4) the agency failed to make 
reasonable. efforts to reunify the family. 

The Supreme Cou.rt, in its decision, noted that it was not 
surprising that the child had bonded with her foster family in 
light of the "totally inadequate" visitation schedule arranged 
by the agency and discussed at length in the court ' s  opinion. 
The court also was concerned that, in spite of the parents 
cooperating with the agency and showing their care and concern 
for the child, their rights were terminated. The court noted 
that the mother had taken the child to three different 
hospitals when she was an infant in an attempt to determine 
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why the baby was not gaining weight, 
in counseling sessions, visited 
parenting program, and at times 
required" for reunification. 

and had also participated 
the child, attended a 
"went beyond what was 

The Supreme court determined that the agency ' s  keeping 
the child from her family for six years for reasons as 
insignificant as dirty dishes and laundry and awkwardness 
between mother and child was unacceptable, and ordered the 
family court to oversee the reunification of the family. In 
its decision, however, the court encouraged the foster family 
to continue to play a part in the child's lite. 

SQUTH DAKOTA 

People In Interest of J.S. N . ,  371 N.W.2d 361 (S.D. 1985) 

Parents appeal order terminating their parental rights of 
their children. In upholding the termination order, the court 
held that when reasonable rehabilitation efforts tail and the 
parents do not use assistance to progress and correct 
problems, termination of parental rights is required, even 
though every possible form of assistance has not been 
exhausted. The court affirmed the trial court 's conclusion 
that the child welfare agency had made reasonable efforts to 
provide assistance that tailed for lack of parental 
cooperation, and that no narrower or less restrictive 
altern.ative remained. 

This conclusion was based on findings that the parents 
(1) failed to exercise visitation rights , (2) failed to 
cooperate with parent education programs, (3) tailed to 
maintain continued employment or stabilize their financial 
situation, (4) �ailed to obtain adequate housing, (5) were 
unable to provide for the children 's speech and special 
education needs, and (6) were financially and socially unable 
to provide for the proper and necessary subsistence, medical 
care, and other care necessary for the children ' s  health and 
well-being. 

viRGINIA 

Banes v. pylaski Qept. of Social Seryices, 339 S.E.2d 902 
(Va. App. 1986) 

Father appeals termination of his parental rights as to 
his six-year-old d.aughter. Child had originally been placed in 
foster care due to mother 's "drinking problems" and father' s  
"inactive interest" in the child. 

The cou.rt of appeal, in upholding the ter11ination 
decision, found that father had refused to cooperate with the 
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agency ' s  reasonable efforts to rehabilitate him. This lack of 
cooperation on the father's part included (1) refusal to 
participate in parenting classes; (2) failure to secure 
appropriate housing; (3) failure to properly budget his income 
leading to frequent lack of food in the home, yet refusal to 
participate in agency ' s  budgeting classes; and ( 4) 
unsatisfactory, sporadic vis! ts, usually initiated by the 
agency. 

WASHINGTON 

In re Welfare of Siegfried, 708 P.2d 402 (Wash. App. 
1985) 

Mother appeals trial court ' s  order terminating her 
parental relationship with her eight-year-old daughter. The 
evidence showed that mother had repeatedly physically abused 
her child since infancy. In 1982, following reports of child 
abuse, dependency proceedings were initiated. Mother resumed 
counseling sessions as part of an earlier case plan with the 
agency. Eventually, the child was placed in a residential 
treatment center where she remained at time of trial. She was 
diagnosed as exhibiting a conduct disorder secondary to 
physical and sexual abuse. 

There was evidence from the center that contact with her 
parents would be detrimental to her potential recovery, and 
that the center planned to locate and help the child integrate 
into an adoptive home after at least a two-year period of 
intensive treatment .  Mother' s  psychologist, over objection, 
described mother' s  lack of progress during therapy, her 
resistance to change, and her lack of candor. The order 
terminating parental rights was issued in July of 1984. There 
was also evidence that the agency had provided mother with 
homemaker services and counseling, but had denied her 
visitation for nearly two years prior to termination. 

The court of appeals held that (1) mother waived her 
psychologist-client privilege to confidential communications 
with respect to her relationship with her child when she 
agreed to the ongoing collllllunication between the agency 
ca.seworker and her therapist; (2) the evidence was sufficient 
to support a finding that the state had provided all 
reasonable and necessary services to correct parental 
deficiencies within the foreseeable future; and ( 3 )  evidence 
was sufficient to support a finding that there was little 
likelihood that conditions would be remedied so that the child 
could be returned to the parent in the near future . 
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MODEL QUESTIONS FOR DEFINING REASONABLE EFFORTS 

Introduction 

The following series of questions has been prepared as a guide 

for judges in evaluating whether child welfare agencies have made 

"reasonable efforts" to preserve or reunify families in 

abuse/neglect cases. The questions also can be used for the same 

purpose by anyone else involved in these cases, including child 

welfare workers, attorneys, CASAs, citizen review board members, 

etc. 

The purpose of the questions is not �o have judges ask every 

question in every case. Rather, eventually judges should be able to 

quickly determine those questions which are most important in 

deciding whether "reasonable efforts" have been made in a 

particular case. Additionally, the questions are not meant to 

result in a win or lose situation. For example, i f  the caseworker 

cannot give the "right" answer to a particular question, the judge 

need not feel compelled to make a negative "reasonable efforts" 

finding in the case. Rather, the answers should give the judge some 

parameters for making the "reasonable efforts" determination. 

Furthermore, while the answers to these questions may lead to 

a negative finding initially, the judge can always change that 

finding as developments change. For example, suppose that a judge 

finds that visitation every other week for one hour is 

"unreasonable" for a particular family and that therefore the 

agency is not making "reasonable efforts" in that case. By the next 

court hearing, if visits are then taking place at least weekly for 
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several hours in duration, the judge might then change the negative 

finding to a positive one. Very often the answers to these 

questions are important enough to the preservation or reunification 

of a family that they should be addressed in the case plan so that 

everyone knows the "reasonable efforts" that the judge expects to 

be made in the case. 

The questions have bee.n formulated in consultation with family 

preservation experts and with reference to service methods that 

have proven successful with families in crisis. Each of the 

questions is followed by a discussion explaining the relevance ot 

the question to a "reasonable efforts" finding. After every 

section, reference materials are listed that support the questions 

and the accompanying discussion. Copies of most reference materials 

are available from the Youth Law center upon request. 

The importance of these questions cannot be overemphasized. 

Because the primary goal of Pub. L. 96-272 is to prevent children 

from languishing in foster care, Congress gave families very short 

time periods for reunification. Given those shortened time periods , 

due process requires that age.ncies make "reasonable efforts" when 

helping families. Family preservation and child welfare services 

which we know to be successful tor preservation and reunification 

should be our goal. Many of these service orientations are based on 

common sense , recognizing that the families in question are in 

crisis. Courts should carefully scrutinize service plans with these 

premises in mind. 

Finally, these questions are meant to be a starting point for 
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defining "reasonable efforts" in individual cases. The· document 

itself is a working draft. YLC staff greatly welcomes feedback on 

the questions. Any suggestions on how to add, change or otherwise 

improve the questions will be greatly appreciated. 

QUESTIONS COMMON TO ALL SERVICES 

Overview 

Evaluating "reasonable efforts" necessarily involves some 

assessment of behavioral patterns, both those of the agency and 

those of the client family. Frequently, the behavioral patterns 

under scrutiny concern compliance or non-compliance with a case 

plan; e.g. did the parent attend counseling sessions? or were 

parenting classes completed as required? What is assessed is 

utilization of services . Utilization of services , however, cannot 

occur without· access to services. In other words, utilization is a 

product or an outcome of access. 

Social and behavioral scientists have known for decades that 

access to health and human services depends on certain 

prerequisites. If these prerequisites are not met, they become 

barriers to utilization of services. The literature on access and 

utilization of services is varied . Some studies concentrate on 

access and utiliz.,.tion of medical services or types of medical 

services , while others focus on mental health or some combination 

of psychosocial services. All can be categorized, however, under 

the umbrella of health and human services. 

The research is generally of two types: studies that analyze 

characteristics of the seryice system as they influence use or non-
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use of services and studies that analyze charaCteristics of the 

clients or population in relation to patterns of se.rvice 

utilization. Researchers may label and measure the prerequisites of 

access and utilization differently but there is agreement on what 

the components of access must entail. These include: 

• Awareness. Need: The client family a.nd the agency must recognize 
that there is a need for services. It is important to note that how 
people define need or a problem and what to do about it involves 
the interplay of social , cultural, and psychological factors . How 
people respond to a crisis situation such as illness, death, or 
family discord is learned behayior based on cultural values and 
norms . 

• Availability. Geographic Access: The services should be within 
reach. Often this is defined in terms of distance with travel time 
less than 30 minutes. It also includes waiting time to get an 
appointment or service and the wait once a client reaches the 
agency if services are provided out of the home . 

• Ability to Obtain. Financial Access: The services should be 
affordable. The assessment should consider direct and indirect 
costs, e . g .  bus fare, gas costs, childcare costs and competing 
survival needs such as food and housing. 

• Acceptability: The services should be acceptable to the client. 
Usually ' this means that some standard is maintained, e.g. 
confidence in expertise of service providers, rapport and 
satisfaction with services. 

• Appropriateness. Social and Cultural Access: The services 
should be compatible with the client family 's ethnic and 
sociocultural background. This includes the way services are 
organized: the composition and training of the staff and staffing 
patte.rns. It refers to the service or treatment models employed by 
service providers. Assessing appropriateness of services includes 
considering his conflicting values and attitudes of the staff and 
client (e.g. stigma, class biases, ethnocentricism) can impede a 
family' s  access and utilization of services and hinder compliance 
with regimens set forth in the case plan. 

These five components of access: awareness, availability, 

ability to obtain, acceptability and appropriateness are guiding 

principles for defining reason.able efforts . The following questions 

provide a framework for determining to what extent components of a 

242 



case plan meet the prerequisites for access to services. The 

subsequent discussion sections document their theoretical and 

practical significance for case plan development, service delivery 

and evaluation. 

1 .  were the parents (and child. wbere appropriate) inyolyed in 
developing the case plan? 

piscussion: Federal law and most state laws or regulations 
recognize the importance ot having parents (and often the older 
child) involved in the development of the case plan. In some 
states , pa.rents must actually sign the plan. The case plan sets 
forth the goals of the case and provides the road map tor reaching 
these goals. Developing the road map must be a collective effort. 

The shape this collective effort takes depends on the 
particular crisis situation and agreement about how to work toward 
successful resolution. In some cases, it may be more appropriate to 
involve not only the parents and child but the extended family or 
members of the client family ' s  social network in developing the 
case plan. There is substantial agreement in the health and human 
service literature that the inclusion of natural or informal 
systems of support in an intervention plan can enhance social and 
therapeutic outcomes. There is also a critical cultural dimension 
to case plan development as a collaborative effort. Individual and 
family decision-making patterns and strategies are culturally 
based. Behavioral changes often involve not just the individual but 
the entire family system. Frequently, it is to these traditional 
sources of support that a client family turns for help prior to 
coming in contact with helping agencies. For example, the Natural 
Survey of Black Americans showed that the social network was used 
extensively for handling personal crises . 87\ of the respondents 
reported seeking help from at least one member of their social 
network. 
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"Service System 
Reaching the 

2 .  How long do families haye to wait to receive the seryice? 

Discussion: Families in crisis should not have to wait weeks 
or months at a time to receive a service. Indeed, sometimes even a 
few days wait can be unreasonable . From a psychological 
perspective, a family in crisis may be very open to change during 
that crisis, thereby making services such as family counseling very 
effective at that time. Once a crisis is over, very often because 
the children have been rem�ved, the family will reorganize without 
the children, lmaking reunification difficult . Also keeping in mind 
the fact that parents can have their parental rights terminated in 
very short periods of time, waiting lists can mean the difference 
between a service being "reasonable" or "unreasonable. "  

Long waits to receive services of any kind are a major barrier 
to service utilization. The practice contradicts everything that is 
known about how to effectively intervene with families in crisis 
and acute care situations . There are decades of research that show 
a relationship between long waits and underutilization of services, 
client dissatisfaction and potentially life threatening situations. 
The implications are grave for families in crisis who depend on 
public health and social welfare agencies whose policy priorities 
have produced overloaded and understaffed systems. Often families 
pay a double price to receive services: appointment and service 
delays in addition to long waits to be seen once a family reaches 
the service. Across the spectrum of health and human service 
delivery, experts agree that the timeliness of services, 
flexibility in appointment scheduling, and limiting the waiting 
time for services are critical components of effective service 
delivery. 
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3 .  was the seryice in the family's natiye language? How long has 
the family been in this country/state? 

piscussion: The rationale behind this question should need 
little explanation. Telling a family to avail themselves of a 
particular service, such as counseling or parenting education, 
which is not in the family's negative language or where the family 
has a minimal understanding of English, is patently "unreasonable. "  
For a family in crisis, this is even more important. "Reasonable 
efforts" means services should accommodate the family, not that the 
family accommodate the system. 

Despite the passage of the English Only Initiative , 
unprecedented demographic trends at national, state and local 
levels underscore the critical importance of multilingual and 
multicultural services. In California, foreign immigration is the 
primary demographic factor responsible for the state's changing 
population growth profile. During the 1970 ' s ,  immigration accounted 
for almost half of California' s  new residents. Estimates since 1970 
and 1980, the Latino population increased 61%. Current estimates 
a.re that Latinos make up 8% of the total u . s .  population with 
numbers in excess of 20 million. The term Latino .refers to multiple 
ethnic groups with different national origins and cultural 
traditions . Latinos constitute 20t of California ' s  population with 
the majority of Mexican origin. 

The population increase of Asian and Pacific Americans is 
equally striking. Between 1970 and 1980, the Asian and Pacific 
American population grew to 3 .  5 million - an increase of 128 
percent. Asian and Pacific American is really an umbrella category 
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for describing more than 32 ethnic groups, most of whom are 
i.Jimigrants or refugees with a diverse cultural and sociopolitical 
heritage . 

The service implications of this diversity are many. They 
include but also extend beyond imperative issues of providing 
"basic" translation services for clients . For example, status 
issues may inhibit satisfactory communication between a monolingual 
Hmong educated Vietnamese man. Language and communication problems 
may also apply to service delivery to Black families. As with other 
ethnic groups, differences in national origin, social status, class 
and values orientation are elements of intraethnic group diversity. 
Social scientists and other linguistic specialists recognize 
variations in Black language patterns as culturally patterned and 
not simply a distorted version of English. Disdain for, and 
ignorance about the cultural basis of a client fa11ily 1 s speech 
patterns can hinder the communication and service delivery process 
in subtle and obvious ways. Research generally confirms that 
reducing language barriers is essential to equal access to health 
and human services. 
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4 .  How far was seryice from family's home? 

Discussion: When a service is not available in the family 's 
community, a number of pressures are put on families to avail 
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themselves of · the service. These pressures add to the crisis 
situation. They do not relieve it. Transportation alone can be a 
major problem. (See question 5 . )  Also, when the service is in a 
different community, the chances that it will be culturally 
appropriate diminishes . 
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5 .  Was transportation available? How accessible was it? 

Discussion: Many times fami�ies are expected to arrange their 
own transportation to a service .  Even when they are given bus fare 
or transportation passes, the distance from the service may require 
the parent to spend several hours just getting to the service. For 
persons in crisis, these demands can be overwhelming. For working 
parents, the demands are even greater. 

Available transportation is a mandatory prerequisite for use 
of services. Access to transportation is related to factors such as 
cost, distance and travel time as well as more subjective issues 
like safety when families rely on public transportation. When 
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transportation resources are available (e.g. bus tokens, ride 
sharing, money for gas) , families may have to weigh the benefits of 
having transportation against the costs of lengthy rides and long 
waits whether at the bus stop or at the agency. These decisions 
often involve devoting an entire day in order to receive an hour or 
less of services. As health and human services options diminish due 
to Medicaid restrictions and the unavailability of service 
providers tor families without public or private insurance, 
families cannot always choose to use services that are closer to 
home . Moreover, the services that are closer to home may not be the 
services most appropriate for the client family 's needs. 
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6 .  Is childcarey.yailable it children are living with the family? 

Qiscussion: Asking parents in crisis to find their own 
childcare may mean that parents do not avail themselves of a 
service. It is important to recognize that many of the families who 
are on the verge of having their children removed may be very 
socially isolated, with tew resources for childcare . Also, even if 
the agency makes provisions for childcare, if it is not in the 
pare.nt ' s  community, it may place a great burden on the parents just 
to get their children there . 

For many families the on-going lack of childcare or a suitable 
support system is a contributing factor to family stress and 
dysfunction. To compound that with the additional burden of 
locating and transporting children to and from childcare in order 
to comply with case plan obligations is a set-up for failure. For 
low-income families, ptten with already marginal-to-absent 
resources and higher levels of environmental stress , daily 
childcare needs can present formidable obstacles to service 
utilization. 
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IN-HOME INTENSIVE SERVICES 

Introduction 

The following questions address the generic components or true 
in-home intensive services. Probably the most well-known and oldest 
such program is the Homebuilders Program in the state of 
Washington. These programs embody the very best "reasonable 
efforts" an agency can make on behalf of troubled families. While 
many times agencies may claim they have offered "intensive" in-home 
services to the families they serve, upon closer scrutiny, the 
services provided are a far cry from the intensity of programs 
based on the Homebuilders Model. The questions below offer 
parameters to test the true "intensityu of these services. 

1 .  Kids on verge of placement? 

2 .  Crisis oriented? 

Discussion: Recognizing that families who are on the verge of 
having their children put into foster care are in crisis, intensive 
in-home services are crisis-oriented. This means that the service 
focuses on the family's immediate needs so that the situation can 
be stabilized. The family is seen as soon as possi.ble after they 
are referred. 

3 .  Combine "hard" and "soft'i services? 

Discussion: The role of the worker who provides intensive in
home services is both that or family therapist and broker of 
services . Such a worker may actually do counseling with the mother 
i.n such a family while driving her to get rood stamps or buy 
groceries. The worker may also help the fami.ly to advocate for 
their own needs, such as getting the housing authority to provide 
extermination service. 

4 .  Staff available on 24 hour basis? 

Discussion: Since crises do not occur only during 9 to 5 on 
weekdays, the worker or team of workers- must be available around 
the clock. 

5 .  Intake/assessment procedures ensure no child is lett in 
danger? 
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Discussion: Since the workers in these programs may spend as 
much as 10-15 hours a week in the family home, they will have a 
wealth of information about the family at their fingertips . 
Therefore, their assessment of possible harm to the child if left 
in the home is based on this information. Additionally, the family 
knows that the worker is on call at all times and that the worker 
will respond in any emergency. 

6. Deal with wbole familv? 

Discussion: True intensive in-home services deal with the 
entire family system, not just the parent or child in isolation. 

7 .  Hork done in home? 

Discussion: The family 's home is the laboratory for making 
changes . Providing services in the home allows this laboratory to 
be used to the fullest extent. Additionally, families tend to be 
more receptive and less intimidated when a service is on their 
turf. Responding to a family in their own home eliminates the 
constant struggle to get the family to appointments, recognizing 
that people i.n crisis have great difficulty in fitting into someone 
else ' s  predetermined schedule. 

8 .  services based on family's need and not 1 ust on what's 
available? 

Discussion: Intensive in-home services recognize that 
traditional methods of service delivery to families tend to be 
unsuccessful. because they force families to avail themselves of 
services simply because they are available, and not necessarily 
because the family needs them. Therefore, workers providing 
intensive in-home services may make every attempt to develop and 
deliver services base� on the family' s  needs. To do otherwise is 
not to ma.ke "reasonable efforts . "  

9. Small caseloads (2-31? 

10. Short periods of involvement? 

11. Follqwup/eyaluation? 
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PARENTING EDUCATION 

1. Location/transportation? 

2 .  Times? 

3 .  Child care available? 

4 .  Who takes responsibility for enrolling parents? 

5 .  How long before class starts? 

6 .  What is the reading level of materials used in class? 

7 .  How individualized is class? 

- special needs child? 

- age of child? 

- cultural/language considerations? 
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VISITATION 

l .  How soon did yisits begin after child's removal? 

Discussion: Many times after children have been removed from 
their homes , it may be two weeks or sometimes longer before they 
have their first visit with their parents. From a psychological 
standpoint, this can be a very damaging interval for both the 
parent and the child and may decrease the family 's cha.nces for a 
successful reunification. Regardless of the nature of the family 's 
problems before the child was removed, both the parent and the 
child are probably experie.ncing strong reactions to the separation. 
For a child, the effects of the separation are numerous. First, on 
a cognitive level , the child may suffer a short-term memory 
deficit. This is often why children are labeled "learning disabled" 
once they have been removed. Any kind of crisis can do this for a 
child, but separation from the biological parent is often a 
trigger. Second, the child may show signs of grief behavior, part 
of which may be anger at being separated from their parent . The 
parent likewise may be in this grief stage and experiencing anger 
within the first week or two after placement, much of which may be 
expressed toward the worker. At any rate, regardless of the 
behavior, it is ve.ry important that the first visit take place as 
soon as possible after the child has been removed so that the grief 
process does not become the main dynamic that is going on. 

2 .  Role of foster parent? Here biological parent and foster 
parent able to meet soon after the child's placement? Did they 
get to disgyss how the foster parent would care for the child. 
with the biological parent conyeying any special needs or 
routines of the child to the foster parent? 

piscussion: Foster parents are a valuable untapped resource 
for helping parents learn appropriate parenting skills. They can be 
effective role models if the parent can trust and respect them. The 
purpose of having biological and foster parents meet soon after the 
child ' s  placement is to nurture this kind of relationship. It can 
also help provide the kind of continuity of care that children in 
placement so desperately need. Having the child ' s  caregivers 
communicate directly about the child's needs and routines honors 
the child's attachment to the parent and supports the reunification 
process. 

3 .  How often do visits take place? 

piscussion: The frequency of visits for children in foster 
care is vitally important. The more often the visits take place, 
the more likely the family will be reunified. Particularly when the 
child is an infant, frequency of visitation can be crucial. Once-a
week visits with a small child can be of little value when trying 
to preserve the parent/child attachment. With an infant , a short 
once-a-week visit will be meaningless since no attachment can even 

252 



be established. If workers fail to adopt plentiful visitatidn 
schedules for families, judges should question whether the agency 
is making the requisite "reasonable efforts" to reunify a family. 

4 .  How long do they last? 

Discussion: A visit that only lasts an hour can be extremely 
destructive for both parent and the child. Very often after removal 
the children will express anger toward the parents because, in the 
eyes of the children, the parents have abandoned them. It may take 
the child a fair amount of time, frequently more than an hour, to 
try and work through some of that anger with the parent. If the 
visit does not allow the family this time, the only thing that 
someone supervising the visit may see from the child is anger and 
rejection toward the parent . When asked how the visit went, this 
supervising person may not be able to relate a positive parent
child interaction . When judges receive this kind of information, 
they should not assume that the visit went badly but rather that 
the child 1 s anger may indicate a very strong attachment to the 
parent. If the worker is contemplating reunification within a few 
months, overnight or weekend visits should certainly be strongly 
considered. 

5 .  Are they supervised? 

Discussion: Very often workers will insist that visits be 
supervised. In that situation, judges should always ask the worker 
to justify the supervision requirement. If the allegations in the 
petition are such that they do not· justify supervision, supervised 
visits should not be allowed . For example ,  if the allegations are 
neglect , there is probably no reason to have supervised visits . 
Second, even if the allegations are abuse ,  if the abuse has not 
been proven to be at the hands of the parent, the judge should 
question the supervising requirement. 

6 .  Location of visit? 

Discussion: The location of the visit is also extremely 
important in terms of making "reasonable efforts" to reunify 
families. The more home-like the location and the more familiar the 
location to both parent and child, the more likely the parent and 
child will be relaxed and able to have a positive interaction. 

7 .  Transportation? 

Discussion: This question is very much interrelated with 
the following question about where the child is placed. Often 
children are placed at great distances· from the parent 1 s home, 
making visitation almost impossible. To ask parents who are in 
crisis and who have had their children removed, to spend from 1-1/2 
- 2 hou.rs taking buses to visit their child can exhaust even the 
most loving parent. This is especially true if the visit is very 
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short . 

8 .  Is the child placed near family? 

9 .  Chil d ' s  reactions after yisits? 

Discussion: A worker's evaluation of a child 's reaction after 
visits should be carefully scrutinized. Many foster children, after 
a visit with their parents, will demonstrate behavior such as 
cryinq, vomitinq, and niqhtmares. Such a reaction should not be 
taken as proof that the parent-child interaction is a neqative one. 
Rather such behavior may indicate that the child is attached to the 
parent and that attachment has aqain been severed at the end of the 
visit and the child is experiencinq all of the anqer and different 
feelinqs that come from beinq sepa.rated from the parent . Further, 
if a child appears quite complacent after a visit, this does not 
necessarily mean that the parent-child inte.raction was positive. 
What it may mean is that the child has shut down and has accepted 
the situation. 
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COUNSELING 

1. What is the purpose of the counseling? 

2 .  Should it happen right away or should other needs of family, 
such as housing or emergency financial assistance, be taken 
care of first? 

3 .  Does the counseling utilize a family systems approach as 
opposed to a psychoanalytical approach? 

4 .  Is there an evaluation component to the counseling? Is this 
necessary? If psychological evaluation is prepared, can parent 
read and understand it? 

5 .  I s  the counselor sensitive to the cultural values of the 
client? 

References: 
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DRUG ISSUES AND PARENTING 

Introduction 

The questions that follow may help judges and others involved 
in child welfare systems to reevaluate their policies concerning 
addicted pa.rents ,  particularly those with children born with 
positive tox screens. Several proqrams (described in the references 
below} are finding there are ways to assess and treat addicted 
mothers so that many of them are eventually able to safely care for 
their children. The questions below are those that these programs 
either use in their assessment of whether a mother should enter 
their proqram or concern aspects of successful treatment programs. 
Rather than accept as given that no addicted person can ever parent 
their child, the questions take the approach that every family 
should be assessed individually and that carefully planned 
treatment programs may keep at least some of these children with 
their families. "Reasonable efforts" requires no less. 

Judges may want to consider using an independent chemical 
dependency expert to advise them in these cases . However, judges 
should be sure that this person has the expertise and experience in 
the paren t ' s  type of chemical dependency. For example, a person 
with expertise in heroin and other opiate addictions may have 
little or no expertise in cocaine addiction. 

When assessing treatment programs , judges should realize that 
drug-addicted or abusing parents, particularly mothers, have been 
considered by many as "unfit" parents. Consequently, traditional 
drug treatment programs have all but ignored their role as parents. 
Even day treatment programs generally do not make provisions for 
childcare for the children of these parents .  These attitudes result 
in many mothers avoiding seeking treatment either because the 
programs make no provisions for their children or worse, because 
they fear they will have to relinquish their children once the 
system discovers their addiction. This is particularly true with 
pregnant addicts , since many agencies have a policy of 
automatically placing a hold on any newborn whose tox screen test 
is positive. 

1 .  Does the mother express a strong desire to maintain custody of 
her child? 

Discussion: If the mother expresses a strong desire to keep 
her child, she may be more motivated to accept treatment and parent 
skills training. An expert may be helpful in assessing this 
motivation. 

2 .  Wbat is the mother's actual ability to care for her child? If 
she has had other children. was she able to successfully care 
for them? If unsuccessful in the past. what is her current 
situation? Does she have new sources of support that were not 
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in place previously? 

3 .  Wbat other family members are actively inyolyed in providing 
support to the mother? 

Discussion: If members of the mother's extended family are 
available to help with caring for the children, the mother may be 
more likely to be an effective parent. 

4 .  Wbat is the mother's drug treatment status? 

piscussion: If the mother is not receiving d.rug treatment or 
is negative about entering a treatment program or stopping her drug 
use, then it is unlikely improvement in her parenting abilities 
will occur. However, judges should consider how accessible any 
offer of treatment to the mother was before concluding that she 
refuses to seek treatment. As discussed above, an accessible 
program will be community-based, provide childcare if necessary, 
etc. 

5 .  If the mother is in drug treatment. what was her reason for 
entering the program? 

Discussion: If the mother entered drug treatm.ent because she 
was concerned that her drug use would prevent her from safely 
caring for her children, then her motivation may be a strong factor 
in her successfully completing treatment. 

6 .  I f  the mother is in treatment. has she continued to use drugs 
during treatment? 

Discussion: If the mother has been able to refrain from using 
drugs during her treatment, it is more likely that she will 
successfully complete her treatment program. 

7. Hhat is the mother' s drug history? How long. how often. and 
what type and amount of drugs has the mother been using? 

piscussion: Obviously, the longer the mother has been using 
drugs , the harder it will be for her to successfully end her drug 
use. Additionally, the more frequent her use and the higher the 
amount of drug use will negatively impact on her parenting ability. 

a .  If the child has been removed. did a single person make the 
decision to remove the child. or was a team of individuals 
familiar with the mother arid with parenting and drug 
dependency involved in making the removal decision? 

Discussion: At least one expert recommends that a team of 
persons be involved in the child removal decision to avoid the 
possibility of a decision based on negative stereotypes of addicted 
women as mothers (Finnegan, L. , ed. ) .  
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INCARCERATED PARENTS AND THEIR CHILDREN 

When a parent is incarcerated and a child is in foster care 
placement, additional questions should be considered. 

1 .  Has the parent received timely notice of court proceedings? 

2 .  Has the parent been included in the case plan? 

3 .  Has placement with extended family members been thoroughly 
explored? 

4 .  Has v'isitation been considered, particularly when special 
visitation services (such as Children ' s  Centers, Contact 
Visiting Programs, Family Living Unit (OVernight) Visiting 
Programs and Special Transportation Services) are available at 
the prison or jail? 

5 .  Has availability of counseling been explored for the child to 
deal with the effects of parental sepa�ation and 
incarceration? 

6 .  Is there a parenting course or other relevant course available 
to the parent at the prison or jail? 

7 .  Are there counseling se.rvices available to the parent at the 
prison or jail? 

8 .  Has placement been considered in an outside halfway house or 
treatment program (such as the Mother-Infant Care Program, the 
Teen Mother Program for CYA mothers , or county programs for 
mothers in county jails) which allow placement of mother and 
infant in a community setting? 

9. Does the caseworker know the prison or jail's regulations 
concerning visitation, phone access , mail accessJ calculation 
of good time and actual date or release of the parent? 

10. Is the parent aware that she/he has the right to be present at 
court hearings concerning herjhis child(ren) under Penal Code 
Section 2625? 

(For more information, please read Attachment A . )  
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IV. THE RIGHT TO COUNSEL AND THE ROLE OF COUNSEL 

A. RIGHT TO COUNSEL 

Although the right to the assistance of counsel has long 

been a hallmark of the Anglo-American system, it was not until 

the decisions of the Supreme Court of the United States in 

Kent y. United States, 383 u.s. 541 (1966) , and In re Gault, 

387 u . s .  1 (1967) , that the right to counsel in delinquency 

proceedings was guaranteed. To date, the courts have not 

significantly extended this right beyond the adjudicatory 

phase of delinquency proceedings. However, the Maryland 

Juvenile Causes Act has created a more expansive right to 

counsel. C.J.P. §3-821 simply states that a "party is entitled 

to the assistance of counsel at every stage of any proceeding 

under this subtitle." See also Rule 906. 

Consequently, the right to counsel is not limited to 

children charged with a delinquent act, but extends to any 

child andjor parent who is a party to Juvenile Court 

proceedings. Chief Judge Murphy of ·Maryland ' s  Court of Appeals 

reiterated this in a memo which states: 

The right to counsel is not limited to children 
alleged to be delinquents but applies as well to 
children alleged to be in need of assistance (CINA) 
or in need of supervision (CINS) . It applies to all 
stages of waiver, adjudicatory or dispositional 
proceedings . • .  This is of particular importance in 
any juvenile proceeding which might result in the 
child's placement in a mental health facility or 
other placement outside of his home . 

[Memorandum of Chief Judge Robert c. 
Murphy to all Maryland trial Judges, 
March 17, 1978] 

261 



In the city and in most counties , the Legal Aid Bureau 

and the Maryland Disability Law Center, Inc. (MOLC) represent 

children in CINA cases . In some counties the public defenders 

office represents the parents, and county solicitors or legal 

service units within the local department represent the 

departments of social services . 

Rule 906(b) requires a detailed inquiry by the court into 

any decision to waive counsel in the hope that such a waiver 

will be permitted only if it is knowingly and voluntarily 

made. This Rule specifies the issues which must be addressed 

in such an inquiry, and requires that the court • s 

determination follow in open court, on the record. If a waiver 

of counsel is permitted, the court should expressly state on 

the record its finding that the waiver has been voluntarily, 

knowingly, and intelligently made, The presence of counsel for 

all parties in CINA cases is just as critical to the normal, 

future development of the child as the presence of counsel in 

a delinquency proceeding. The blanket and expansive 

delineation of the right to counsel presented in C.J.P. §3-82 

therefore applies to CINA proceedings without limitation. 

B. ROLE OF COUNSEL 

The role of counsel in juvenile court, and in CINA 

proceedings in particular, is frequently a difficult one. The 

traditional parens patriae view of the juvenile court, and the 

resulting informality of proceedings, places an unusual burden 

on counsel . This is particularly true in CINA cases where the 
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due process model established by Gault and its progeny is not 

directly mandated. Standard 2.3(b) of the Standards Relating 

to Counsel for Private Parties of the Juvenile Justice 

Standards Project states the policy which should govern the 

provision o f  counsel in CINA proceedings. 

Counsel should be available to the respondent 
parents, including the father of an illegitimate 
child, or other guardian or legal custodian in a 
neglect or dependency proceeding. independent 
counsel should also be provided for the juvenile 
who is the subject of proceedings affecting his or 
her status or custody. Counsel should be available 
at all stages of such proceedings and in all 
proceedings collateral to neglect and dep�ndency 
matters, except where temporary emergency action is 
involved and immediate participation of counsel is 
not practicable. 

Standard J . l (a) of the same volume states as a basic premise 

that "however engaged, the lawyer ' s  principal duty is the 

representation of the client ' s  legitimate interest . . .  " 

However, the specific role of counsel will differ somewhat, 

depending upon the party being represented. 

1 .  Representation of the Child 

The representation of the child in CINA cases will 

frequently be more difficult than in delinquency proceedings, 

because the child is often very young and it is difficult to 

determine "the client ' s  legitimate interests . "  The Legal Aid 

Bureau which represents most of the children in CINA cases has 

adopted the following standard of representation. 

The lawyer ' s  principal duty is the representation 
of the client ' s  legitimate interests. However 
engaged, considerations of personal and 
professional advantage or convenience should not 
influence counsel's advice or performance. Where 
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counsel is appointed to represent a juvenile in a 
child protective proceeding and the juvenile is 
capable of considered judgment on his or her own 
behalf, the determination of the client 's interests 
in the proceeding should ultimately remain the 
client ' s  responsibility after full consultation 
with counsel. 

In child protection proceedings, the respondent may 
be incapable of considered judgment in his or her 
own behalf. Under these circumstances and unless a 
guardian ad litem is appointed for the child, 
counsel should inquire thoroughly into all 
circumstances that a careful and competent person 
in the juvenile's position should consider in 
dete.rmining the juvenile's interests with respect 
to the proceedings. After this thorough 
investigation which shall include consultation with 
the child, the attorney shall adopt intrusive 
intervention justified by tlie juvenile's 
circumstances. 

Thus, a juvenile should not be considered incompetent to 

make decisions and to participate in the direction of his 

case, merely be virtue of his minority. Rather, counsel must 

determine whether the child is capable of considered judgment, 

and thus entitled to determine the position that will be 

advocated in his behalf. Unfortunately, there is no precise 

measure that can be used to gauge the child's capacity for 

considered judgment. Age alone is not dispositive. 1 However, 

the introductory comments to the IJA-ABA Standards are 

instructive: 

1current law reflects a hodgepodge of dfffe�t ages at which children are considered competent. �. for 
example, Family Law Article 15·311: i f  an tndivfdual fa 10 years old or older, he/she must consent to the 
adoption; Family law Article §9·103: a chfld 16 year·s of age or older NY petition the court for -.ocltficatfon 
of 1 custody decree without being joined in the action by a next frfend; a 6 year old my be c�tent to 
testify as 1 witness, Jacobs v. State 6, Md. App. 238 (1969); a 1� year old of dull normal intelligence fs 
competent to waive Mirando Rights, Klpg v, Stote, 36 Md. App. 124, cart. denied, 281 Md. 740 (1977>; §20·104 
Health-General Article, Ann. Code Md.: a minor child 16 years or older has t·he same capacfty as an adult to 
consent to consultatfon, dfagnosfs and treatment of a ��tntal or e110tlonal disorder; §20·101 Health·Ceneral 
Article: a minor 17 years old or older may donate blood without consent of parents. See also, §20·102 Health· 
General Article: a 11inor of any age who fs either m.rried or a perent has the S8JDI capachy a.s an adult to 
consent to medical treat�t. 
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It has sometimes been suggested that all or most of the 
juvenile court lawyer 1 s clientele is not sufficiently 
mature to instruct counsel in the usual sense and that 
counsel must, therefore, usually act as guardian or 
amicus curiae. 

The proponents of this view often tend, however, to 
equate competence with capacity to weight accurately all 
immediate and remote benefits or costs associated with 
the available options. In representing adults, wisdom of 
this kind is not required; it is ordinarily sufficient 
that clients understand the nature and purposes of the 
proceedings , and its general consequences , and be able to 
formulate their desires concerning the proceeding with 
some degree of clarity. 

Most adolescents can meet this standard, and more ought 
not be required of them. To do so would, in effect, 
reintroduce the identification of state and child by 
imposing on respondents an objective definition of their 
interests. IJA-ABA Standards, Standards Relating to 
counsel for Private Parties . 

Some children, however, are not capable of considered 

judgment. In this situation, the standards require that the 

attorney, conduct a thorough investigation, in order to adopt 

and advocate the least intrusive intervention that is 

justified by the child 1 s circumstances . Such a policy is 

consistent with the position of eminent authors in the field 

of child psychiatry and child development such as Anna Freud 

and Albert Solnit .2 It is also required by state policy as 

articulated in the Purposes Clause of Maryland 1 s Juvenile 

Causes Act, C.J.P. §3-802(a} (3} , and recent federal policy as 

set forth in the Adoption Assistance and Child Welfare Act of 

1980, Public Law 96-272. 42 U.S.C. §671(a} (15) . 

2"A pol icy of 11ini111.11 coercive intervention by the State thus lc:eord:s not only wfth our ffr11 belief as 
cftfzens fn fndtvtdual freedom and hUnan dfgnlty but also wfth our professional U"derstending of the fntrfeate 
developnental processes of chilcilood," Goldstein, Freud end Solnit, Before The Best Inter,ss of the Child, the 
Free Press, Hew 

.
York, 1979. 
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Adherence to a standard that calls for the least 

intrusive intervention is a way of insuring that minors do not 

unnecessarily enter the foster care system or remain within it 

for an inordinate amounts of tilDe. Children who do require 

out-of-home care ought to receive it in the least restrictive 

environment necessary to meet their needs. C.J.P. §3-

802 (a) ( 4 ) ,  Johnson y. Solomon, 484 F. supp. 278 ('D. Md. 1979 ) .  

Protective supervision should be the remedy chosen when 

children can receive adequate protection and parents can 

receive appropriate support and reha.bilitation under such an 

order. Children whose needs can be met in family foster care 

should not be placed in institutions . 

Removal of a child from his home may be easiest and 

quickest solution to the problems presented by families in the 

juvenile court, but there is substantial evidence that the 

interests of many children have not been served by such a 

practice. 3 

Below is a brief discussion of the role of the child 's 

counsel in CINA proceedings. 

It is important for counsel to be involved at the 

earliest possible stage, although it is normally not 

practicable for counsel for the child to enter the proceedings 

until the shelter care hearing. (.s.H Chapter II for a detailed 

discussion of the Shelter Care Hearing. )  Counsel should first 

3Marytend soelel S•rvicu Aciftfnlttrltton, •foster Car·t Inventory Report• (19&1); Karyland fo.ter Cart 
lwiew Boerd, •Arn..�el Report• (.March, 1982); Knitur, Allen and McGowan, ChflsJrto Without llc!!SS, Chlldten•a 
Defense FU'ld, IINIII-.Ian, D.C. (1V7a). 
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explore whether the chiid can be adequately protected in the 

home pursuant to an order of protective supervision, if 

appropriate services are provided to the family. Counsel 

should also inve.stigate whether the alleged abusing parent 

will voluntarily leave the family home, or can be forced to 

leave, so that the child can remain at home with the non

abusing parent . (� Chapter II) If this is not possible, and 

if shelter care appears to be required, counsel for the child 

should normally advocate placement of the child with a 

relative, or a neighbor or friend familiar to the child. 

Placement in foster care with a stranger is an alternative of 

last resort where no other placement appears available or 

feasible. If the child is placed in shelter .care, hearings 

should be expedited, and pressure should be applied to the 

appropriate government agency to complete any investigation or 

cataloguing of alternative dispositions without delay. (See 

Chapter II for discussion of pre-disposition report. )  Counsel 

for the child should conduct an independent investigation of 

the facts alleged in the petition, and efforts should be made 

through discovery, or through contact with counsel ,  to 

determine the existence of evidence or information in the 

hands of other parties. Counsel should explain to the child 

the nature of the proceedings and the alternatives available 

to the court , at adjudication and disposition. If the child is 

capable of considered judgment, counsel should ascertain h·is 

wishes. At the adjudicatory hearing, counsel should demand 
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that the petitioner produce the necessary evidence to sustain 

the finding requested by the petition. However, counsel should 

not hesitate to negotiate with counsel tor the other parties 

to obtain an adjudication and disposition advantageous to the 

client. (� Chapter II for a discussion of the adjudicatory 

hearing. )  

Once an adjudication of CINA has been made, the most 

difficult aspect of counsel 's role lies before him. In CINA 

cases in particular, the disposition is most critical. Counsel 

tor the child should explore the various dispositional 

alternatives in order to advocate for the least possible 

intrusion into the life of the child. The attorney should 

advocate return of the child to the home, provided that this 

option is not threatening to the child's life or health , and 

is consistent with the child's wishes. As a general rule, 

placement in foster care with a stranger should be the last 

alternative considered. At the disposition hearing, counsel 

should searchingly question witnesses for the petitioner to 

ensure that there has been a full exploration of less 

intrusive placements. 

Counsel should insist that the disposition order specify 

in detail the rights and responsibilities of all parties. � 

Chapter I I  for a discussion of what the disposition findings 

and order should contain . If the child is placed in foster 

care , counsel should also insure that the disposition order 

contain the following : 
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a. A list of services which the child will 

receive , i . e .  social work, psychological, special 

education services . (See Chapter II.)  

b .  A case plan or an agreement that a case plan 

will be developed in consultation with the child and the 

child's attorney within a specified period of time. 

Included should be: (1) an agreement that the case plan 

will list specifically all services the child and family 

will receive . (2) An agreement that the case plan will 

contain the permanency plan for the child and a specific 

time period for achieving the permanency plan. The 

obligations and tasks tnat the parents and the agency are 

to perform in order to meet the goals should be very 

specific so that counsel for the child can monitor and 

determine whether the tasks have been completed . The case 

plan and service agreement should include a timetable for 

meeting the goals and should define specifically what 

will happen if the goals are not met. � Chapter III for 

a discussion of case plans and service agreements. 

c. The services the family will receive in order to 

facilitate reunification; 

d .  If the goal for the family is reunification, a 

placement that is in close proximity to the natural 

parents; 

e .  A visitation plan that is in accordance with the 

child's wishes. 
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A specific disposition order as described above will 

facilitate monitoring and lead to a quicker permanent 

placement for the child. 

Once the disposition order has been determined, counsel 

should insist on the filing of regular status reports by 

agency personnel, and the establishment of a reasonable and 

early date for a review hearing. The attorney for the child 

should not assume that his job has been completed with the 

making of the disposition order. Counsel may be required to 

monitor, and to seek review. of a disposition in order to 

ensure that efforts are being made to achieve the permanency 

plan. Counsel should also visit the child in his foster home, 

or in his natural home if protective services are being 

provided, to insure that the child is receiving adequate care 

and attention . sample copies of letters which may aid in 

monitoring the child 's progress are included in the 

appendices. 

Counsel for the child may also want to attend the Foster 

Care Review Board meeting with the child to insure that the 

child ' s  wishes in regard to the permanency plan are 

considered. � Chapter III for discussion of proceedings 

before the Foster care Review Board. 

In addition if prior to the 18 month dispositional 

review, counsel for the child believes there is a need for a 

modification of the original disposition order, counsel should 

petition for court review. � Appendix III for Sample 
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Petition for Review of Court Order. 

In preparation for the dispositional review hearing, the 

following tasks should be completed: 

a .  Counsel should interview the child and ascertain 
his wishes; 

b. Counsel should review the child ' s  court file and 
o . s . s .  case file, and speak with the o.s.s. worker. 

c. · Counsel should consult the foster parents 
regarding (1) whether they and the child are receiving 
the services specified in the case plan, (2) whether 
visitation with the natural parents is occurring and ( 3 )  
their assessment of the interactions between the child 
and his natural parents. 

d. Significant people in the community, schools, 
family, friends and relatives , etc. should be interviewed 
and copies of school records should be obtained. 

e. Counsel should review all medical, psychological 
and psychiatric reports in order to determine whether the 
special needs of the child are being met and whether the 
agency is providing the services specified in the 
disposition order or case plan. 

f .  If the child's or parent's medical or emotional 
condition is questionable, counsel for the child should 
request an independent evaluation of the child or parent. 

g. If counsel believes the agency' s  permanent plan 
is not in accordance with the child ' s  wishes, counsel 
should be prepared to offer an alternative plan. 

At the dispositional review hearing counsel for the child 

should raise the following issues : 

a .  Counsel should ascertain whether the child's 
current placement is meeting his needs. If the child 
needs additional services, counsel should ensure that the 
dispositional order or case plan specifies how these 
needs will be met. [� Chapter II and III for discussion 
of services to meet the needs of the child. ]  

b .  If the permanency plan for the child is 
reunification with the natural parents , counsel should 
insist that t.he fact finder make a finding as to whether 
or not the agency has made a reasonable effort to reunify 
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the family. � Chapter I for discussion of reasonable 
efforts . 

c. Cou.nsel should be prepared to advocate for a 
different plan if (1) the child has considered judgment, 
and if the plan advocated by the parent or the agency is 
not in conformity with his wishes ; (2) the child does not 
have considered judgment, and the plan is not the least 
intrusive intervention justified by the juvenile's 
circumstances; or ( 3) a party has tailed to meet his 
obligations under the plan. Many times parents may make 
extravagant promises to the court to avoid having the 
court accept adoption as the permanency plan for the 
child. For example, if under the service agreement the 
parent was to visit the child weekly but never made the 
visits, promises that the parent should be given 
additional time to meet these obligations should be 
rejected. Similarly positions advocated by local 
departments of social services may be based on the 
financial resources of the agency and not on the best 
interests of the child. Counsel tor the child should 
therefore, question all parties thoroughly to insure that 
the child's interests and needs are addressed. 

d. Counsel for the child should insist that the 
court make a decision regarding the permanency plan for 
the child. Many times because these decisions are so 
difficult, the fact finder is willing to continue the 
child in foster care, hoping that the parent will be able 
to resume his responsibilities in the future. Children 
need permanency in their lives, and continued foster care 
should be considered only when all other permanent 
solutions fail. If the parents will not be able to resume 
their parental responsibilities , counsel for the child 
should advocate for a dispositional order, in which 
o . s . s .  is ordered to file for te.rmination of parental 
rights and to actively search for adoptive homes. (� 
Chapter III for a detailed discussion of the judicial 
determinations at dispositional review hearings. 

2 • Representation of the Parents. Guardians or 
custodian 

The role of counsel for the parents (that term will be 

used generically hera) may well be the most arduous of all. It 

is difficult to successfully contest a finding of CINA, 

especially when counsel for the agency and counsel for the 

child are in agreement regarding that status. If after 
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investigating the facts , counsel for the parents believes a 

finding of CINA will be made he should try to negotiate a 

settlement of the case with the agency and the child's 

attorney. Many times , if the parent is willing to agree to a 

finding of CINA, and to obtain treatment, the agency will be 

willing to refrain from specifying specific acts of abuse, 

recording instead, a general statement that the parent is 

unable or unwilling to give proper care to the child. 

If a settlement cannot be worked out, counsel for the 

parents • must insist that the agency prove the facts alleged 

in the CINA petition: � Chapter II for a description of the 

Adjudicatory Hearing. If the case is heard before a fact 

finder who applies strict rules of evidence, it may be 

difficult for the agency to prove a case which is based upon 

hearsay or the testimony of a very young child. When the 

alleged abusing party is also facing criminal charges arising 

out of the same incident, the criminal charges must be 

dismissed if there is no CINA finding. See Bowling v. State of 

Maryland, 298 Md. 396, 470 A.2d 797 (Feb. 2 ,  1984 ) .  

Counsel may also prevent a CINA finding by working with 

the parents to develop a private treatment plan for the 

family. He may then argue that the child is not a CINA, 

because he does not require the Assistance of the Courts. 

C.J.P. 3-80l(e) . If the treatment plan includes provisions 

sufficient to insu.re monitoring of progress, counsel could 

negotiate privately with the agency and child's attorney for 
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dismissal of the CINA petition. 

However, in most cases there will be a finding of CINA 

and the job of the attorney for the parent is to focus on 

disposition - particularly the prevention of the unnecessary 

removal of the child. To accomplish this, the attorney should 

develop a program which encompasses the needs of the entire 

family so that the child can safely remain in the parent 's 

home . � Chapter II for a discussion of the Disposition 

Hearing. 

First, an attorney needs to get the family involved with 

services which could prevent removal. Services may include: 

casework and supervision of the family, i.e. 

protective supervision; 

group, individual ,  or lay therapy; 

child abuse, drug or alcohol counseling; 

parent ' s  self-help group meeting attendanc e ' ;  

homemaking, parent aide, or housekeeping services; 

child care; 

nutritional counseling ; and 

job counseling, training and referral. 

Involvement in programs may help convince the court that 

the child may safely remain at home. The attorney should also 

explore the resources of family and friends. It is possible 

that moving a family member into the home could insure the 

child ' s  safety and render removal unnecessary . Or, if it is 

not reasonable to e.xpect the child to remain at home, there 
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may be other family members or friends willing to care for the 

child. In addition, counsel for the parent should investigate 

whether the abusing spouse would be willing to leave the home 

so that the non-abusing parent and the child could remain 

together. � Chapter II for discussion of methods for getting 

the a.busing spouse out of the house. It is important that 

counsel offer alternatives to the social service agency's 

suggestions; mere criticism is inadequate. 

Finally if it appears that the child will be removed from 

the home, counsel for the parents shoul� insist that the 

agency prove that "reasonable efforts" were made to prevent 

removal. See Chapter I for a discussion of reasonable efforts. 

If the agency cannot prove that reasonable efforts were made, 

it will not receive federal funds for the child while in 

foster care. In addition the fact finder may become more 

sympathetic to the parent, if he realizes that the agency has 

not put forth adequate efforts to keep the family together. 

If the child is removed and placed in foster care, the 

attorney for the parent should be involved in the development 

of a case plan and service agreement. The key points in the 

case plan and service agreement may be included in the court 's 

disposition order or there can be provisions in the 

disposition order requiring development of the case plan and 

service agreement and submission of such to the court. In 

advocating for the parent during this process, counsel for the 

parent should consider the following factors: 
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1 .  Counsel for the parents should discuss · with the 

parent the various options, including whether the parents 

want their child returned horne. If the parent wants to be 

reunited with the child, counsel for the parent must 

advocate that the agency adopt as the permanency plan tor 

the child the goal of returning the child home. Counsel 

should then work with the parent, the agency 's attorney 

and the child ' s  attorney to develop specific tasks which 

the parent and the agency must perform in order to 

achieve this goal. 

2 .  The obligations of the parents should be related to 

those probleiiiS that necessitated removal; the service 

agreement should not address every possible problem the 

parent may have. If the obligations and tasks the parents 

are to attain are too numerous , the parent may become 

overwhelmed which in turn, may lead to failure. It �s 

important to insist that the tasks that the parent are to 

accomplish are realistic and attainable. For example, if 

the goal is for the parent to get a job and find housing, 

when there is no affordable housing available, the parent 

is simply being set up for failure . On the other hand, if 

counsel believes the parent he is representing is 

incapable of meeting any responsibilities, he may try to 

draft as vague a service agreement as possible. 

3 .  Counsel for the parent should insist that the service 

agreement include a time frame, whereby the child's 
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return home will be triggered by fulfillment of specified 

obligations. The agreement should also note the 

consequences should the parents or agency fail to fulfill 

their obligations under the agreement. 

4 .  The obligation of the agency regarding the provision 

of services to enable the parent to resume his parental 

responsibilities should be listed with specificity. 

Maryland ' s  regulations provide that parents have the 

right to receive these services, and if they are not 

receiving services , or are not satisfied with the 

services, they have the right to request a fair hearing. 

� COMAR 07.02.11.03 §B(1) and (3) (d) . 

5 .  Counsel for the parents should insist that the child 

is placed in close proximity to the parent in order to 

facilitate visitation . Counsel should try to ensure that 

visitation does not occur at the agency ' s  offices, and 

that there is a plan for accelerated parent-child visits. 

If the child is placed further away because of the 

special needs of the child, there should be provisions 

regarding transportation of the parent and regarding 

child care, if there are other children at home. 

For a more detailed discussion of what should be included 

in a case plan and service agreement � Chapter III. � 

Foster Cbildren in the Courts; (M. Hardin Ed. 1983, p. 359-

371, Theodore Stein, The Role of The Attorney in Case 

Planning) .  
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counsel for the parent should monitor the extent of the 

parent • s compliance under the case pla.n and service agreement. 

If it appears that the child can be safely returned to the 

custody of the parents prior to the 18 month dispositional 

hearing, counsel for the parent should petition for a 

modification or vacation of the Juvenile Court disposition 

Orders. Rule 916. � Appendix III for Sample Petition for 

Review of Court Order. For a detailed discussion of what 

occurs at the review hearings , � Chapter III. See also 

Poster Children in the Courts (M. Hardin Ed. 1983, pgs. 86-

127, 0 .  Dodson Advocating at Periodic Review Proceedings) .  
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PREFACE 

STAND�DS OF REPRESENTATION FOR ATTOBNEYS 
PROVIDING LEGAL REPRESENTATION TO 

CHILDREN IN NEED OF ASSISIANCE 

(Draft - By William Grimm, former Chief Attorney 
of the CINA Unit of the Legal Aid Bureau, Inc.) 

"The powers of the Star Chamber were a trifle 

in comparison with those of our Juvenile 

Courts and Courts of Domestic Relations . • • 

It is well known that too often the placing of 

a child in a home or even in an institution is 

done casually or perfunctorily or even 

arbitrarily . • Even with the most superior 

personnel, these tribunals call for legal 

checks." 

Pound, in Foreward to P. Young, Social 

Treatment in Probation and Delinquency (1952) 

Despite Pound ' s  assessment of the juvenile courts, the 

juvenile courts created in the beginning of this century considered 

themselves as benevolent parents that sought to treat rather than 

to punish. In such a system many believed "That legal counsel could 

serve little function in the new scheme of things other than to 

obstruct and delay the providing of necessary diagnosis and 
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treatment -by pettifoggery and technical obstructionism" (Issacs, 

Jacob, "The Role of the Lawyer in Representing Minor in the New 

Family Court•, 12 Buff. L. Rev. 501 (1963 ) ) .  

Just several years prior to the Supreme court 1 s decision in ln 

Re Gault, 387 U.S. 1 (1967) ,  a survey of juvenile courts in 36 

states confirmed that in a majority of the courts surveyed lawye.rs 

on behalf of children in less than five per cent of delinquency 

cases and that a similar situation existed with respect to 

representation in neglect, abuse and dependency cases. (Skoler and 

Tenney, "Attorney Representation in Juvenile Court" 4 Journal of 

Family LaW 77, 81 (1964) ) .  Gault measured the benevolent, 

altruistic, therapeutic intentions of the Juvenile Court against 

the realities of juvenile justic� were needed. The child 1 s right to 

counsel was one of those critical checks against the power of the 

Juvenile Court. 

Since the Supreme Court ' s  decision in Gault in 1967, attorneys 

have become a more frequent participant in Juvenile Court 

proceedings. Although Gault dealt specifically with the child 's 

right to counsel in cases of delinquency, a majority of states now 

require that children who are the subject of child protection 

proceedings are also entitled to independent representation. In 

Maryland, this right to representation was first recognized by the 

Court of Appeals in a decision rendered the year after Gault. � 

In Re eager 251 Md. 473 (1968) . Subsequent revisions of the 

Juvenile Causes Act firmly established that both parents and 

children are parties to Child in Need of Assistance (CINA) 

280 



proceedings and that as parties they are entitled to the assistance 

of counsel at every stage of any proceeding, §§3-821, 3-801(p) 

Courts and Judicial Proceedings Article. 

The implementation of this right to counsel has been 

complicated by the suggestion that the right to counsel for a 

child/adolescent is something different, something less than 

counsel for an adult. The problem is perhaps more acute in child 

protection proceedings because so many of the children involved are 

younger than the population of children charged with delinquent 

acts. Long standing participants in the Juvenile Court process have 

sought to maintain the· informality of that process by suggesting 

that the attorney ' s  role in Juvenile Court must automatically be 

differeJ:lt, the attorney/client relationship "adjusted" because of 

the client ' s  minority. Minority was to be equated with 

incompetence. Formality and adversariness--two elements that were 

regarded as antithetical to the philosophy of the Juvenile Court-

were to be avoided so attorneys were expected to advocate the 

child's best interest and not to be advocates for the child's 

interest as the child perceived them. 

Those attorneys who have attempted to define this difficult 

role have found little help in the case law and statutes. Before 

Gault legal representation of children was usually limited to 

attorneys acting as next friend or guardian ad litem in personal 

injury suits or cases involving the protection of a child's 

financial interest in insurance proceeds or settlement of an 

estate . Gault only established the right to counsel, it did not 
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suggest a detailed model of competent legal representation tor 

minors. Many of the statutes, that established the right to counsel 

including Maryland ' s ,  did not delineate the attorney 's specific 

duties and obligations . 

Until recently, the only ethical frame work for such 

representation was contained in Ethical Consideration 7-12 of the 

American Bar Association Code of Professional Responsibility.' But 

since the adoption of the American Bar Association ' s  Code of 

Professional Responsibility in 19705 , no formal opinions discussing 

the role of counsel for the child who is the subject of Juvenile 

Court proceedings have been issued by the ABA Committee on Ethics 

and Professional Responsibility. A brief informal opinion on 

delinquency cases was issued in 1971 but it provides little 

guidance both for attorneys involved in delinquency as well as 

child protection proceedings. 

In February, 1979, the House of Delegates of the American Bar 

Association approved 17 volumes in a series of juvenile justice 

standards including a volume entitled Standards Relating to Counsel 

tor Private Parties. The Standards were the result of some eight 

years of work begun in 1971 by the Institute of Judicial 

4Ec7·12: Ant Mntal or physfc,ol condftfan of o client thot r.-n hfa fncopablo of .. tfng o canofdorod 
judgDent on hfo -. boflolf caoto oddftfonel responsfbflftfoo upon hfs lewyor. llhoro on !,._tent fo octfng 
thr<IU!Ifl a -rdfon or othO<' 1-1 r�f!r"""tatfve, a lewyor .. t look to tu:h r�f!rlllntatfve for thole docfaf.,.. 
""'ell are .,.....lly tho -rogatho of tho client to Mta. If a client ..-.dor dfaabllfty haa no lot��l 
roprosenutlw, hfa laot)'W .oy bo «'"'>Oiled fn court procoodfn;a to Mke clocfalona on behalf of tho client. If 
tho clierll fa capeble of ..-.doratandfng the •tter fn quntfon or of contributing to the edv.........,t of hfa 
lntereat, re;ardloaa of whether he Ia l-Ily dlsquollflod froa perfonoing cortoln acts, the lowyor should 
obtofn frooo hi• oil poulble old. If tho dlaabfl fty of o clfont and the lock of o lo;al repreaentotfve ._1 
the lawyer to Nkl c»etafons for hie clfent, the lavyer ahould consider all cfrc..-uneu then prevail fng lind 
act wit,h care to eefeguerd and advence the Interest of hfa client • • • .  

5T11o Code of Profosslonol Reaponafbfl lty vu odoptod In Moryland fn 1970··••• Rule 1Z31l and AA>Ordf• f., 
"•ryland Rulea of Procedure. 
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Administration at New York University School of Law. The American 

Bar Association became a co-sponsor of the project in 1973 at which 

time the IJA and ABA Joint Commission on Juvenile Justice Standards 

was established to serve as the project 's governing body. The 

commission was a multi-disciplinary group approximately half of 

whom were lawyers and judges with the balance of members 

representing nonlegal disciplines such as psychology and sociology. 

The actual drafting of the Standards and the accompanying 

commentary was the responsibility of some 30 scholars who worked 

with one of four advisory drafting committees. The four drafting 

committees included more than 100 members chosen for their 

background and experience not only in legal issues effecting youths 

but also in related fields such as psychiatry, psychology, 

sociology, social work, education, corrections and police work. 

Prior to the submission of the Standards to the ABA House of 

Delegates in 1979, tentative drafts were considered and revised by 

the Joint Commission then distributed to members of the legal 

community, juvenile justice specialists and several ABA sections 

for comments and finally furthe.r revised by an Executive Committee 

of the Joint Commission in 1977 and 1978. 

The Standards of Representation that follow are in part taken 

or adapted from some of the standards s.et forth in the American Bar 

Association 's approved volume on Standards Relating to Counsel for 

Private Parties. That volume deals with the "sharp controversy 

regarding the propriety and role of counsel in Juvenile Court 

proceedings". Foremost among the Standards contained in that volume 
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is the general rejection of both guardian ad litem and micus curiae 

definitions of counsel 's role. They require instead "that attorneys 

in Juvenile Court assume those responsibilities tor advocacy and 

counseling which obtain in other areas of legal representation" .  It 

is interesting to note that the proposed replacement for the Code 

of Professional Responsibility--the Model Rules of Professional 

Conduct--more closely approximate this role definition.6 

Standard I .  

Comments: 

•The lawyer's principle duty is the representation 
of the client 's legitimate interest. Where counsel 
is appointed to represent a juvenile who is the 
subject of a Child In Need of Assistance proceeding 
and the juvenile is capable of considered iudgment 
on his or her own behalf, determination of the 
client's interest in the proceeding should 
ultimately remain the client's responsibility after 
full consultation with counsel. 

In child protection proceedings the Respondent may 
be incapable of considered judgment in his or her 
own behalf. Under these circumstances and unless a 
guardian ad litem is appointed for the child, 
counsel should inquire thoroughly ipto all 
circumstances that a careful and comoetent person 
in the iuvenile's position should consider in 
determining the iuvenile's interest with respect to 
the proceeding. Attar this thorough investigation 
which shall include consultations with the child. 
the attorney shall adopt and adyocate the position 
requiring the least intrusive interyention 
iustitied by the iuyenile's circumstances. (ABA 
Standard 3 . 1 )  

This standard is taken almost verbatim from ABA Standard 3 . 1. 

The basic principle inherent in this standard is that a child 

simply by virtue of his minority is not to be automatically 

6aulu of Profoulonol Conot..c:t 1.14: "A lowyor ., .. , clfont fs lncopoblo of Nkfne odequotely conofdortd 
decisions, lnch.dfng o •I nor ond o porun sufforlng fr .. o Mntol dl&ordor aholl H for u roOSONbly poufblo 
•lntoin tho norMl clfont··lovyor rolotlonollfp wfth tho P""""·" 
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considered incompetent to make decisions , to-participate in and to 

direct the case. 

Neither the standard nor the commentary that follows the text 

of the ABA Standard define the concept "considered judgment". The 

threshold at which a child is deemed capable of considered judgment 

is difficult to gauge. There is no precise age or other single 

measure that can be used to determine the child •. s capacity for 

considered judgment. Some authors have suggested that a juvenile 14 

years old or below and of average intelligence is incapable of 

knowingly and intelligently waiving his Miranda Rights, (Grisso , 

Thomas Juvenil e ' s  Waiver of Rights: Legal and Psvchological 

Competence , Plenum Press, New York 1981) . Others have suggested 

that the �custodial preference of a child 12 years older or older 

should be followed automatically by the court (Bersoff, D. "Child 

Advocacy: The Next Step", New York University Educational 

Quarterly) • The Supreme Court has ruled that mature minors have the 

capacity to make decisions about birth control and abortion. In 

Maryland a child 16 years old or older can file a Petition for 

Custody without using a next friend and can consent to treatment 

for mental or emotional disorder. The point here is not that we are 

adopting any hard and fast rule for "considered judgment" but 

rather that we need to get away from the casual but longstanding 

and well-entrenched assumption in juvenile proceedings, especially 

in child protection proceedings, that the child is to be seen but 

not heard and that it i s  his best interest that the attorney is to 

advocate and not the interest as the child perceives and relates 
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them. 

In those situations where the child is not capable ot 

considered judgment, the standards require that the attorney, after 

thorough investigation, adopt and advocate the least intrusive 

intervention that is consistent with the child's circumstances. 

such a policy is consistent with the position ot authors such as 

Goldstein, Freud and Solnit ("A policy ot minimum coercive 

intervention by the state thus accords not only with our firm 

belie! as citizens in individual freedom and human dignity, but 

also with our professional understanding ot the intricate 

developmental processes ot childhood" Before the Best Interest of 

the Child, The Free Press, New York, 1.978) , the Purposes Clause of 

Maryland's Juvenile Causes Act ("To conserve and strengthen the 

child 's family ties and to separate the child !rom his parents only 

when necessary for his welfare • . " §3-802 (a) (3) Courts and 

Judicial Proceedings Article,) and recent .tederal policy as set 

forth in the Adoption Assistance and Child Welfare Act ot 1980: 

Public Law 96-272 ( .  In each case, reasonable efforts will be 

made (A. ) ,  prior to the placement ot a child in foster care to 

prevent or eliminate the need for removal of the child from his 

home • •  

standard II. 

comments: 

" 42 u . s . c .  §67 (a) (5) 

Counsel should ensure that Child In Need of 
Assistance proceedings are promptly scheduled tor 
hearing and that cases are concluded within the 
time frames set forth in the statutes and the 
rules. 

Both the Juve.nile Causes Act (§3-801 et seq . ,  Courts and 
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Judicial Proceedings Article) and the Rules of Procedure (Maryland 

Rules of Procedure 901 et seq . )  set forth specific time frames 

within which hearings are to be conducted and evaluations completed 

and limits placed upon the extension of shelter care . For example: 

1 .  Shelter care shall not be ordered for a period of more 

than thirty days unless the Adjudicatory Hearing is held 

(§3-815c) ; 

2 .  Copies of all studies and reports of physical and mental 

examinations ordered by the court shall be furnished to 

counsel not later than two days before any �earing at 

which the result of the examination will be offered in 

evidence (Rule 905a2 ) ;  

3 .  There shall be a minimum of five days notice of hearing 

except hearings on continued shelter care (Rule 910c) ; a 

thirty day extension of shelter care beyond the initial 

thirty day period is permissible after an adjudicatory 

hearing (Rule 912c) . 

The sanction, if any, for a violation of the procedural time 

limits mandated by the rules or the statutes is unclear given the 

recent decisions of Maryland's appellate courts. See e.g.  In Re 

DeWayne H. , 290 Md. 401 91981) ; In Re Phillip P •. et al. , 50 Md. 

App . 235 (1981) ; In Re Howard L. , 50 Md. App. 498 (1982) . However, 

even if there are no sanctions for the violation of time limits in 

juvenile proceedings, counsel should strive to have the court 

adhere to such limits. Delays in scheduling hearings, especially 

dispositional hearings , may be unavoidable - e.g. , further time is 
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required to complete psychological/psychiatric evaluations of the 

child/parent - but counsel should take every possible step to avoid 

repeated postponements. The decision making process must take into 

account the child's sense of time and hisjher inability to cope 

with the uncertainty and instability created by long delays in 

conclu.ding proceedings that decide who will be his custodian and 

guardian. (� Goldstein. freud and Solnit. Beyond the Best 

Interest of the Cbild, pges 40-49, The Free Press, New York, 1973) . 

Generally, the older the child the greater the flexibility counsel 

may have in considering postponements. Obviously, time must be 

allowed for reasoned judgments but all participants in the child 

placement decision making process should act with all deliberate 

speed so as to recognize the child's differing sense of time. 

Standard III. If a child is placed in shelter care and shelter 

comments: 

care is subsequently extended by the court, counsel 
will ensure that the child receives appropriate 
care, treatment, education, etc. while in shelter 
care. 

Although shelter care is considered a temporary placement, it 

can and often does last sixty days or more. The trauma to the child 

under such circumstances can be i111111ense. Re is separated from 

parents, siblings, relatives and friends . His whole environment may 

change. The neighborhood of the foster home may be completely 

different from that of his own. He may have to change schools. Re 

may live with an entirely new foster sibling group. 

counsel has an obligation to ensure that the child ' s  

individual needs are provided for during this period of temporary 
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care. In general, sibling groups should be placed together. If this 

is not possible custodial agencies should proyide frequent 

opportunities for brothers and sisters to yisit with one anotber. 

School age children should not linger in the foster home because 

school transfers are difficult. Necessary medical care should not 

be postponed because the appropriate forms have not been filled out 

or a replacement Medicaid card has not been received . Prompt 

psychiatric and psychological evaluations and the initiation of 

counseling may do much to reduce the trauma that some children 

experience and to facilitate the planning of an appropriate 

disposition. 

Standard IV. It is the duty of the lawyer to conduct a prompt 
investigation of the circumstances of the case and 
the allegations in the petition. The lawyer should 
also· investigate resources and services available 
in the community and, if appropriate, recommend 
them to the client and the client's family . The 
lawyer's responsibility in this regard is 
independent of the posture taken with respect to 
any proceeding in which the client is involved. 

.. 

Comments: 

This standard points out that the lawyer has an obligation to 

begin his investigation promptly and that there are two important 

aspects of such an investigation: 

1 .  To discover and assess all information that supports or 

refutes the allegations in the petition and; 

2 .  To determine what services or resources - e.g. , social , 

psychiatric, psychological , educational - are available 

within the community and could be appropriately used by 

the client or the client's family. 
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The lawyer's contribution to and standing within the court and 

with other participants will be enhanced if he knows as much or 

more than any other participant in the proceeding. On the other 

hand, ill prepared counsel lends credence to the claim that lawyers 

are not only unnecessary participants in the process but that they 

often confuse and impede the prompt and proper resolution of child 

protection proceedings. There are circumstances in which a thorough 

investigation will not be possible before the hearing - e.g . ,  the 

shelter care hearing - although this may be avoided by a request 

for continuance. See Rule 912 (a) (3) . One of the primary sources of 

information will be the protective services worker. Counsel should 

thoroughly discuss the case with the worker and review all 

appropriate
. 

agency records. However, it is critical that counsel 

conduct his own independent investigation rather than relying 

solely on the information collected by the agency or the parents' 

attorney. 

Standard v. 

Comments: 

In those situations in which the client is not 
capable of considered judgment and shelter care is 
requested, continued shelter care should be 
advocated only if custody of the child with his 
parents would create an imminent substantial risk 
of death or serious bodily injury to the child and 
no provision of services or other arrangement is 
available which would adequately safeguard the 
child. 

Maryland Law provides little specifics or guidelines for 

extension of shelter care: " · • •  a child may be placed • • •  in 

shelter care . if such action is required to protect the child 

. or there are no parents, guardian or custodian or other 
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person able to provide supervision and care tor the child and 

return him to the court when required . "  §3-815b Courts and Judicial 

Proceedings Article. This standard is adapted from standard 4 .  JB of 

the tentative draft IJA-ABA Standards Relating to AbUSe and 

Neglect. It emphasizes that shelter care should not be 

perfunctorily extended in all cases but should be reserved for 

those instances in which a child would be truly endangered by 

continuing in the custody of his parents. In determining what 

position to advocate in these difficult situations , the attorney 

should keep in mind the trauma that may be caused by separating a 

child from hisjher parents and family and must balance it against 

the seriousness of the threat to the child's physical safety. 

Emergency removal from the home is the appropriate response if the 

child has suffered a serious non accidental injury. It may not be 

the appropriate response when the family has lost shelter through 

fire, eviction, etc. 

Standard VI .  The lawyer's responsibility to his client does DQt 
necessarily end with an entry of a final 
dispositional order. The attorney should be 
prepared to counsel and render or assist in 
securing appropriate legal services tor his client 
in matters arising from the original proceeding. IL 
a child is removed from the home and placed in the 
custody of a public or private agency, counsel has 
an obligation to maintain contact with the client 
and the agency or institution involved in the 
dispositional plan in order to ensure that the 
client ' s  rights are respected and that the client 
is provided with proper care and treatment. Such 
monitoring can be achieved by: 

1. Requesting and reviewing progress reports on a 
regular basis. §3-826 Courts and Judicial 
Proceedings Article. 

2 .  Request that a service contract/agreement between 
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the· child, the child's parents and the custodial 
agency be compl-eted within thirty days of the 
dispositional order. 

3 .  Filing a request for administrative hearing or 
juvenile court review. 
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Youth and Families, Program Instruction. Log No. ACYF-PI-
84-2; P.L. 96-272 Voluntary Placement (Jan; 11, 1984) . 

II. Maryland Statutes. Rules· and Regulations 

• 

A. The Maryland Juvenile causes Act, Md. Cts. & Jud. Proc. 
Code Ann . §§3-801 et. seq. (1984 Rep. Vol . ) .  

B. The .Maryland Child Abuse Act, Md. Ann. Code Family Law 
Art. §5-901-5-912 (1984 ) .  

c .  The Maryland Child Neglect Act, Md. Ann. Code Family Law 
Art . ,  §5-701-§5-710 (1984 ) .  

D. The Interstate Compact on Placement of Children, Md. Ann. 
Code, Family Law Art . ,  §§5-601 et. seq. (1984) . 

E. Maryland Ann. Code, Family Law Art. §5-524 et. seq. 
(1984) Child Welfare Services Foster Care. 

F .  Md. Ann. Code , Family Law Article §§5-535 et. seq. (1984) 
Foster Care Review Boards 

G. Maryland Rules of Procedure, Juvenile Causes , Md. R.P. 
901 et. seq. ' 

H. Code of Md. Regulations (COMAR) . Title 7 ,  Subtitle 2 .  

III. Maryland Plans. Circular Letters. Policies. Memoranda. 
Manuals and Reports 

A. Child Welfare Services, FY 84, Intensive Permanency 
Planning, (Feb. 7, 1983) . 

B. Dept . Human Resources, Soc. Serv. Adm. , Circular Letter 
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#82-21 Service Agreements and Voluntary Placement 
Agreements. (2/22/82) . 

c. Dept . Human Resources. Soc. Serv. Adm. , Foster Care in 
Maryland. Research and EValuations . (10/13/83 ) .  

D. Dept. Human Resources . Soc. Serv. Adm. , Foster care 
Policy Direction. 

E .  Dept. or Human Resources, Soc. 
Letter ISSA 847. Foster Care: 
Requirements. (10/1/83) . 

Serv. Adm. , circular 
Placement Prevention 

F. F. Farrow, Memo: Pre-Placement Prevention, - Judicial 
Review of Reasonable Effort. (March 10, 1984) . 

G .  Maryland Child Welrare services Plan, October 1, 1983-
September 30, 1985. 

H. Foster Care Review Board, Blue Sheet #1, Key Concepts of 
Permanency Pfanning (May 20, 1981) . 

I .  Foster Care Review Board, Blue Sheet, 1 2 ,  EValuating 
Permanency Plans - Part I, (November 24, 1981). 

J. Foster Care Review Board, Blue Sheet #3, EValuating 
Permanency Plans - Part II, (April 19, 1982). 

K. Foster Care Review Board, Blue Sheet 14, Considering 
CUrrent Placement Plans. (Sept. 8, 1982). 

L. Foster Care Review Board, Manual of Policies and 
Procedures. (July, 1982) 

M. Maryland Dept. of Human Resources, craft Protective 
service Manual. 

N. Maryland Dept. of Human Resources, craft Foster Care 
Proaram Manual. 

0. Subcommittee for the Under-represented, A . B . A . ,  Young 
. Lawyer 1 s Section. Lawyers 1 Manual for Dispositional 

Hearings (Review Hearings) . 

P. Legal Aid Bureau, Legal Aid Bureau's Representation of 
Children/Adolescents in the Juvenile court. 

Q .  Maryland Commission on Juvenile Justice, Final Report 
(1977) . 

R. Maryland Foster Care Review Board, "Annual Report" 
(March, 1982) , (March, 1983) , (April, 1984) . 
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IV. Legal and Social Work-Sources Regarding Child Welfare 

A .  Books and Manuals 

1. M. Hardin, ed., Foster Children In The Courts, 
(Butterworth Legal Publishers, 1983 ) .  

2 .  D .  Dodson, The Legal Framework for Ending Foster Care 
Drift; A Guide to Eyaluation and Improving State Laws. 
Regulations and Court Rules, (1983) . 

3 .  Knitzer, Allen, and McGowan, Children Without Homes, 
Washington, D.C.;  Children ' s  Defense Fund, (1979) . 

4 .  Who Knows? Who Cares? Forgotten Children in Foster 
�. New York; The National Commission on Children in 
Need of Parents (1979) . 

5 .  National Council of Juvenile Court and Family Court 
Judges, Judicial Review of Children in Placement 
Deskbook ( 1981) . 

6 .  National Legal Resource Center for Child Advocacy and 
Protection. A.B.A. Young Lawyers Division. The Adoption 
Assistance and Child Welfare Act of 1980; An 
Introduction for Juvenile Court Judges. (1983 ) .  

7 .  Nat ' 1  Legal Resource Center for Child Advocacy and 
Protection, Child APuse and Neglect Litigation. a 
Manual for Judges, ABA (March, 1981) . 

8 .  A. English, Foster Care Reform. Strategies for Legal 
Seryices Advocacy to Reduce the Need for Foster Care 
and Improve the Foster Care System, october, 1981. 

9 .  J .  Goldstein, A. Freud, and A. Solnit, Beyond the Best 
Interest of the Child, New York; The Free Press , (2nd 
ed. 1981) . 

10. McCormick, McCormick ' s  Hornbook on Evidence, st. Paul 
Minn . ;  West Publishing Co. (2d ed. 1972) . 

11. Reference Handbook for Evidence . Baltimore, Maryland; 
Maryland State Bar Association (1972 ) .  

12. National Council of Juvenile and Family Court Judges, 
Children In Placement Project Manual .  

13. Fanshel & Shinn, Children in Foster Care ; A 
Longitudinal Investigation (1978 ) .  

14. United States Child.ren's Bureau, The Local Child 
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SoctAL Saavrca ADMIHili'BAnON • 07.02.11.10 

E. Initial Clothing Maximum Allowance&. Initial one time only 
clothinr allowances are made on an �u needed� buia not to exceed 
the maximum by age group u specified in Schedule C of Rerulation 
.19. Tha monthly clothinr allowance will not be paid for tha aame 
month that the initial clothinl allowance ia paid. Tbe initial clothing 
allowance ia not available to group care either in institutions or 
group homes. 

F. Cooperative Ralationahipe • Purcha.M o!Care. 
(1) In any purchue of a care plan. the local department and the 

agencies or facilities involved are required jointly to develop and 
c.arry out a responsible plan for servicu appropriate to the needs of 
the child, his natural family or other significant persona in the child's 
life. The plan ia impleJDented by regular interagency contacta and a 
system of reporting and reconsideration at a minimum of every 6 
months. 

(2) The local department worker shall remain involved with the 
child and his family durinr and aft.r purchue of care to usura conti
nuity of care and treatment, coordination of inter·areney effort, and 
to minimize the duration of purchase of care where pouibla. 

G. Medical Care. 

( 1) Medical care for foe tar children ia provided under the medical 
care programs of the State and local health departments. Therefore, 
no provision ia made for payment for medical care Crom Foster Care 
funda, exoepttha� 

(a) Payment may be made for .... ntial medical appliances for 
a child but only when not available throurh the Medical Care Pro
gram, the Crippled Children's Program, or other tstabliahed pro· 
grama. 

(b) Payment of fees not to UCHd $20 per examination may be .j made for -ntial consultation Crom specialists, lncludinr psycholo
gists, but only when not available through tho Medical Care Pro

gram, the Crippled Children's Program, or other established pro
grsma. All foeter children are to be referred to local beall.h depart· 
menta or other medical reaourcea· which accept the Medical Assis· 
tance Card for health screening services as well as diagnosis and 
treatment of problems dilcovered during the scrceninr. This provi· 
aion ia mandatory under Title lUX of the Social Security Act and 
applies to all children under the age of21 who are eli(ible for medic .. I 
aaaiatanc:e. If a child ia covered under hia natural family's medical 
insurance, the scope of this coverage should be ascertained and used 
alonr with his Medical Aasiatance Card. 
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Standards and Goals, Report of the Task Force on 
Juyenile Justice and Delinquency Prevention, (1976) . 

10. IJA/ABA, Standards Relating to Abuse and Neglect, 
(1981 ) .  

11. National Advisory Committee In Juvenile Justice and 
Delinquency Prevention, Standards for the 
Administration of Juvenile Justice, (1980). 

1 2 .  Steketee, Concern for Children in Placement--Planning 
for Children's Futures, 57 Child.Welf. (1978 ) .  

13. National Commission on Children in Need of Parents, 
Report, (1977) . 

14. Claburn & Magura , Administrative case Review for Foster 
Children, 14 Soc. Work Research & Abstracts 34 (1978) . 

15. League of Women Voters·, A Qualitative EValuation of 
Citizen's Review Boards in Four States (1981) . 

16. National Institute for Advanced Studies , Overyiew of 
Five Foster Care Review Systems CChildren 1 s Bureau, 
Dept. Health & Human Sery., DHHS Pub. No. COHDSl 80-
30263, (1980), 

17. Story & Harper, Periodic Review of Children in Foster 
care: Pitfalls and Solutions , in Protecting Children 
Through the Legal System, 581 (NLRC/ABA 1981) . 

18. Musewicz, Tbe Failure of Foster Care: Federal Statutory 
Reform and the Child ' s  Right to Permanence . 54 S. Cal. 
L. Rev. 633 C1981l. 

19. Brown , Fox and Hubbard, Medical and Legal Aspects of 
the Battered Child Syndrome, 50 Chi-Kent L. Rev. 45 
(1973) . 

20. Comment, Admissibility of Hospital Records in Evidence 
21 Md. L. Rev. 22 (1961 ) .  

2 1 .  Comment , Evidentiary froblems in Criminal Child Abuse 
Prosecutions, 63 Geo. L. J. 257 (1974) .  

2 2 .  Goldstein, Consent to Operative Procedures , 22 Md. L. 
R. 190 (1962 ) .  

2 3 .  Kempe , Silverman, Steele, Droegemueller, and Steele, 
The Battered Child syndrome, 13 J.A.M.A. 105 (1962 ) .  

2 4 .  Note, Evidentiary Problems of Proof in Child Abuse 
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Cases WhY Family and Juvenile COurts Fail, 13 J. Fam. 
L. 819 (1974 ) .  

25. Proctor, Consent to Ope.rative Procedures, 22 Md. L. R. 
(1962) . 

c. Collections 

1 .  Child hbuse - The Battered Child Syndrome, 2 Proof of 
Facts 2d 365. 

2 .  Child Neglect; 3 Proof of Facts 2d 365. 

3 .  Hospital Records, 6 Proof of Facts 2d 131. 

4 .  X-Rays, 11 Proof of Facts 741. 

V. Court Cases 

A. Lynch v. King, 78-2152-K (D. Mass. 1982) 

B .  In re: Rachel s . ,  60 Md. App. 147 (1984) 

C. In re: Arlene G •. Rhonda G •. Teresa G. Md. (1984 ) .  

D. ouley v. State of Maryland, 56 Md .  App. 275 (1983 ) .  

E .  Nagle v. Hooks, 296 Md. 123 (1983) 

F. In re: Jertrude o . ,  56 Md. App. 83 (1983) 

G. Bowling v. State of Maryland, 298 Md. 296 (1984) 

H. Matter of McNeil, 21 Md. App. 484 (1974) 

I. Bowers y. State , 38 Md. App. 21 (1977), aff'd on 
appeal, 283 Md. 115, (1978) . 

J .  In re: eager, 251 Md. 473, (1967) 

K. Craig v .  State, 220 Md. 590, (1959) 

L. Dyson v .  State, 6 Md. App. 456, (1968) 

M. Deloso v. State, 37 Md. App. 101, (1977) 

N. Fabian v. State, 235 Md. 306, (1963 ) ,  cert. denied 379 
u.s.  869 (1964) 

o .  Fabritz v. State, 24 Md. App. 708, (1975) , cert . 
denied, 425 u.s.  942 (1976). 
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P. State y. Fabritz, 276 Md. 416, (1975) , cert. denied, 
425 u.s. 942 (1976) 

Q. Fabritz v. State, 30 Md. App . 1 ,  (1976 ) ,  cert. denied, 
425 u.s. 942 (1976) 

R. James v. State, 5 Md. 647, (1968) 

s .  Moore v. State, 15 Md. 647, (1968) 

T. Moore v. State, 2 6  Md. App . 556, (1974) 

U .  Mulligan v. State, 6 Md. App. 600, (1968) 

v. Palmer v. State , 223 Md. 341, (1961) 

w. Terry v .  State, 34 Md. App . 9 9 ,  ( 1976) 

X .  Woods v .  Department of Social Services, 11 Md. App. 10, 
(1971) Cert . denied, 404 u . s .  965 (1971) 

Y .  United States v. Woods, 484 F.2d 127 (1973 ) ,  cert. 
denied, 415 u . s .  979 (1974 ) .  

z .  Lusby v .  Lusby, 283 Md. 3 3 4 ,  (1978) 

AA. People y. Jackson, 95 Cal. Rptr. 919, 18 Cal. App. 3d 
504 (1971) 

BB. People v. Henson , 349 N.Y.s. 657, 33 N . Y .  2d 63 (1973) 

cc. State v. Loss, 204 N.W. 2d 404, 295 Minn. 271 (1973) 

DO. Sims v. State Department of Public Welfare, 438 F. 
Supp . 1179 (1977 ) ,  rev ' d . ,  Moore v. sims, 99 s.ct. 2371 
(1979) 

EE. Johnson v. Solomon, 484 F. Supp. 278 (D.Md. 1979) 

FF. Kruse v. Campbell, 431 F. Supp . 180 (E.D. Va. 1977 ) ,  
vacated, 98 s .  Ct. 38 (1977) . 

GG. Pope v. State, 38 Md. App. 520, 382 A. 3d 880 (1977) . 
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Appendix I :  Sample Exceptions to the Maste.r 1 s Recollllllendations 

IN THE MA'l'l'ER OF : 

. . 

. . 

. . 

IN THE 

CIRCUIT COURT 

OF 

BALTIMORE CITY 

DIVISION FOR JUVENILE CAUSES 

CASE NUMBERS: __ , __ , ---

EXCEPTIONS TO THE MASTER 1 S RECOMMENDATIONS 

TO THE HONORABLE, THE JUDGE OF SAID COURT: 

NOW COMES the mother, 
::-:-

-----
--:-

- ' by , her 
Solicitor, and Excepts to the report and recommendations of the 
Master In Chancery as follows : 

1 .  That there was no evidence to indicate the children were in 
need of shelter care. 

2 .  That the mother, , was denied due process of law 
by not being represented'�b7y�c�o7u�n�s�e�l , or allowed to cross-examine 
witnesses. 

3 .  That the children were not interviewed to determine their 
preference . 

4 .  That the recommendation of the Master is not in accord with 
the law. 

5 .  And for other reasons to be assigned at the time of the 
hearing. 

WHE.REFORE, the mother, , prays and requests that 
this matter be set for a hearing de novo before the circuit Court 
of Baltimore City and that a stay be granted in the commitment of 
the children to the Department of 'Social Services for shelter care. 

lOOCXXX xxxxxxxxx 
405 Tower ·Building 
222 East Baltimore Street 
Baltimore, Maryland 21202 
Phone: 727-8454 
Solicitor for the mother, -----
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FORM COMPLETED BY: ------------ DA� ---------------

STATE OF MARYLAND 
DEPARTMENT OF HUMAN RESOURCES 

STATIC FACE SHEET 2 

CHILD'S N.UIE: CHILD'S CAS! NUMBER: ------------

OTHER REASONS FOR PLACEMEIIT (This may lndudo but is not llmlttd to tho followlnC): 
- Pa,.nt unwlnln& to tab Clll of child 
__ F1nand&l nttd 
_ t .. doquotc hou.tnt 

-- PbJSical Dl- .. ....... , ot ,.,.atl•l 
- ��,.... •• ., .. ota� ID .... ot,.,.al{ol 

- Eaployectw ot �•lint ,.,.,. 

-- Pmnt<hlld tonnlct 

-- Marital tonftlct 

-- Aotioociol bohoriot ot .-AIIJI 
-- Clllld'J .... ,..... ho ...... . diu lo1ity 
-- CloiW'aM•al m>tdolloa 
-- Clllld'a c.«loaal •--P<'Ol>l•• 

EXPUU�---------------------------------------

DESCRIBE EFFORTS AND SERVICES TO PREVENT PLACEMENT (this may Include but is not llmlttd to the followlnC): 

-- - -..... 

-- l•tmsi-lt taaib Sc:Mcu 
-- t•HoiMAidt 
__ o.,c... 
__ Crisis CounMIIn& 
-- Emuaeno Sh.tlttt 

-- Emnctncy Flnandl.l Aubtanc• 

- Tcaponry ...,..., C... 
-- F..,Strft<a 
-- Sd�p c .... "' 
- Srnicrs lo Un•anitd Pucnts 
-- Spcdal edr.�calloA Services 

-- Meatal Huh h. Dn&c and/or Alcohol CounHIIna 

-- Otbtt/Rdernlo -------------

SUMMARIZE FAMILY SI TUATION AT TIME OF PLACEMENT Cldtntlfy mtmbtro ofhou. Hhold·porcnt(s) aat. marital status: olblln&J, aae: health of 

famlfy members.: preuntln l lodal/c:conomic problems of famfly mcmbcn and pouibJe relative ruourctt.. Were there previout aaency contactJ.. Ior 
what purpose ? ) 

SUMMARIZE FAMILY'S STRENCTKS AND WEAKNESSES (Identify strcntths thot can be und to achievt tht >elrctcd pcrmsncncl pl•n or.d 
wuknutu th•t mar prtstnt b1rriem to achi<Yfnt the pl&n.) ---------------------------

SU�IMARIZE CHILD AT TIME OF PLACEMENT 1 Ducrlbttht child phyolcollr: child's hulth status: chlld'ssoci>land tmotion&lllltus. Is the child's 

Qencn.J c!tvtlopment in line with his/her 1.ad Art thcrt: 1ny outst.a.ndlnQ mrdicaJ. eduution&l or other SPECIAL NEEDS :��t nerd u:c·:icn?t 
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I. LEGAL STATUS 1Mzst � �fa li«<l rww .aop n thl!a:u! proem) 
I'ETIT10N COUitTORDU 

--- DAn o.o.n FUD TVPE FUD  DATEFUD DOCKET I V£S NO 1YPE Of OIIOER OllDEAED JUDGEMArnR IN RECOIID 

. . 

. 

. . 

-TYPES Of OIIDERS: 5helter GUIId'llnShip ol the Per= Adoption Ce>m�T'iunent Ondicatt W join� Protective Super.Uion � Gulrd'10mllip Rescission Other (specify) 

CUENT NAME Of ATIORNEY 

otLO: 

PAR£HT! 
-

PNfEHf: 

N:i£NCY: 

MT EEm'ERED GAADE 

II. ATIORNEY INFORMATION 

AOilRBS 1'ELf?HCIN!: t«.MB"..R 
. 

Mxtort• with 11«11 cftlng. of p/lamorlt I'KNitk .. 
Ill. SCHOOL PLACEMENT rwt:�o «ui11f'OSSit* rordltittl-.. t6-r9/ 

SCHOOl CUMIC\Jt.UM LEVEl Of EOUCAOON 

. 

. . 

t3 o.:.r: 

Sl:>E 1 

I 



IV. CHILD WHEREABOUTS lt-tx»tn•thfldld••ng">lp8atntNJ 

BEGIN 0.0, lt IIAA1f Of FC1.. TtR CAlf PIACIN'£NT .AillliSS 
OROMR l �� 

-

I • Pa..->tf.sl 
2 .  Aolltillo � Hant 
3 • RoloMs. Noll.i:ensed. Nol .Adapling 
' 0 Chid .. Rl.nowoy Stotus 
5 - � - Hoi1W!  
6 • E.-:-..,..-.:y ...,..,. 

II • 05S Foster fl/ritt cart. �  
12 • 05S Faster Farr.Jyc:art. � 

I I 
'USE FACTS LMNG AI'AANGEMENT COOES: 

13 • Prillato Af;jftV:y � .. F ��'fit Carr. Regcdar 
14. RlgtMr Guotdlan Homo c.n 

21 • f.!9al Risl< Plocoment 24·-�fl/ritt 
25 • Fcs:er L�M' � r ._� 
26 · ;.e:.,.i,M J.ar;r.u• ;, T , 
31 • Guo,-:;., a Ct:SU>ir' � .. c .... � 
32 · S'oe!:er Care� j · :. c:·; i : .. -: .;;· ; : .�:.--:: 

I I 
S !CE 2 

� 

REASON fOil OWG: 

33 • Gnlup Care 
35 • 5lmiottdope del •• I.Mng 
36 • kdtpei dl!l• liW'9 
37 • su� ""'-t.rti:NI u� 
38. -·· :..;n:y rst:."tt C.•t 
1i . r"GI"Ci"'r.�= 
99·<k"" 

I.ACOOE' 

I 
I 

0 

i 

-



lonTt Slate of Maryland • Fostlf Care Program 

830-C PERMANENCY PLANNING RECORD 
(--M�IIIoloct.tiCOIII� ollorl) 

1 CMI.OSNAME ft. CASU
. 

), CMTE CE Mm4 I" DATE ll'.e. C.lNlD 

t1 'AAE.NTS NAMI I. DATE FOAM �TIO 

I. CATEGORY AND D.Alf OF PlAN 

CATEGORY DATE ESTABLISHED REASON FOR CHANGE 

1. Rerum Home 

2.----

S.Adopllon 

4. lndepondtN LMno 
��. ....__,.c. 

II. U>ng T-f.C. 

II. ElfMENTS Of PLAN 
CA'TEGOII'fl �N�t.MNQ •M••IOIIIIIBrr PI..AtMD �LEGAL.ITA.l\111 I'IWlliCTID .....-DAn 

I 

I 
I 
I -

' 
Ill. NEED FOR FOSTER CARE 

IIEY!£W 0Al1t I NEED lOR FO'ST'IACAM c:s:- Mly�CtMr:lfblt ..._.., ,_ ..._. .�"*""'*q ,_ 

I ' I 

' I 
• • 

I ' 

r 
,. 

·---
1 



I»C SIC... 
; ,. 

PERMANENCY PLANNING RECORD 

1Y. OaJECTIVES TO ACHIEVE OR MAINTAIN PERMANENCY PlAN 
OIIJEGTIVES 

I 

. 

: 

I 

' 
. 

SEIMCES I �'tANNED ACTMT1ES BYWHOiol CWO 
-

OI1TCOWE 

· - ·  . 

. , 

I I 
I 

I 

. I I I I I 
I 

I I i I 
• . ' i ' 

I i I 
I I -

• 
I I • 

-.n.: • -

.. . - ··- - • & UTI !t.S..ftllt'IIISOASIQ.1:4TUM·---------,D-�7!- --, 
I 

•. 



To be comp;e,ed by -....lor� six months la t tm. of �tionL 

ASSESSMENT/PERIODIC REASSESSMENT OF FOSTER CHILO 

88. MENTAl. a PHYSICAl. HfAI.TH Of CHILD: k>diute lily am.>� p/ly1ial. fllffl tM or IIT'IOiionll ct:lfldi1ions WI� 0'1 «<Wving M'd � ll>t fJ6i""""Q' 
piln. Is 1M dWd tMOtig IIIO!lbt.ion a on-going IJ'OI!1nfntl 0Vgnosb7 f'rDgt!oli$7 1.ist O.ro of list F*flial ...,. 

cc. tDUCA TION: DisaJsJ afustmontt ond � k>diuro M'Y spr<VI dation nHdJ M'd how M1Y speOII nHdJ,. bei1g nwt tlc*.dt U,.,. M'd ..zn.ss of 
1d>ool. grad& M'ld lind of� of edtali:rt Oiscw post.Joigli Khool ;Jin!. if �ro. CGV'M10r1t ..., ill>br.ions fa ICitiMI9 a ,.;,,.,;.;,g 
�piln. 

DO. SERVICE TO CHILD: /Anxfl ..,.,. "l!!eelle" v.ith did t _..:t�� £tram ch1tli � i1 6nd .......,. lbout .. ,..,..,q t*t b;*n ..C.S IO<Nd I 
twdrd, �Of,.,..., pttmMttnt:y ... Ext*i1 otlw-did neods. 

1 • ·..:-! p .  
I NOO:t� SIGI\AT�-ii£ 
I 
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Appendix II: Foster Care Regulations - COMAR 07.02.11 
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.09 

. 09-1 

.10 
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. 1 2  

.13 

. 14 

. 1 5  

.16 

.17 

.18 
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Title 07 
DEPARTMENT OF HUMAN RESOURCES 

Subtitle 02 SOCIAL SERVICES ADMINISTRATION 

Chapter 11 Foster Care 
Autbority: Fa.aally Law Altl<lo. 1§�1-� 6-5%4-�1. 

Alulc>Uiod Code ot MalylaDcl 
(Apocy Noc..: Fodt<al floau!.IOIY Rero"ncr. 46 CFR 135&. 1367) 

.01 Goals of Foster Care. 

The coals of foster cue include: 

A. Placing the child who needs fo.ter care ln a steble Uvinc 
arrancement until a permanent plan ia achieved. 

B. Assurinc that for every child for whom placement Ia necessary, 
the placement will be the least restrictive one available and in c:loae 
prozimity to the puent'a or cuardian's community. 

C. Reunifyinc the family or achievinc another permanent plan for a 
c:hild through the provision ofS.rvieea to both the c:hild and the chil d's 
family. 

· D. Implementinr a permanent plan for the child. The plan options 
in order of preference are: 

(1) Return to the birth ,parent or the cuardian; 

(2) Placement with a relative to whom custody, ,uardlanship, or 
adoptio.n ia granted; 

· 

(3) Adoption; 

(4) Emancipation or independent livinc; 

(5) Permanent foster carr, 
(6) Continuinc foster care with ,uardianship of the person 

cranted to the foster puent and agency involvement limited to 
financial support; 

(7) Lone term foster care. 
E. Reducinc the Number of Children Who Remain in Foster Care 

for a Period in Excess of 2 Years. 

(1) For the 12 month period beginninc October 1, 1983, it is the 
roal of the Social Services Administration that not more than 70 

309 

Libint
Rectangle

Libint
Rectangle

Libint
Rectangle

Libint
Rectangle

Libint
Rectangle

Libint
Rectangle

Libint
Rectangle



07.02.11.01 DEPARTMENT OF HUMAN RESOURCES 

percent of all childzen in foetu care, in any liven month of that yeu, 
will have been in care for a period in ace•• of 2 years. 
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121 For each subsequent 12 month period, it is the goal of the 
Social Servicrs Administration that the percentare of all children in 
foster care who have been in care in exceu of2 yeara be reduced by an 
additional 2 percent . 

. 02 Dertnitlons. 
A. "Emergency fo�ter care" mean1 foster care provided to a child 

who requires immediate placement because of abandonment or other 
emergency which makes it impossible or dangerous for the child to 
remain in the home. 

B. "Foster care" means a short·term service in a foster family home, 
group facility or semi-independent living arrangement which may 
provide: 

111 Care and services for the child who require.s placement outside 
the home of the child's parent or guardian becaUH the child � jeopar· 
dized by dependency, neglect. abuse, or abandonment which threatens 
the child's physical or emotional well-being; 

121 Reunification services to the chilil's parent or guardian in 
order to resolve the problems which necessitated foster care placement, 
to enable the parent or guardian to reaume care of the child, or to 
achieve anotller permanent plan for the child; 

131 Services to the foster parents as well as supervision of the child 
in a foster family home or appropriate group facility to assure that the 
placement promotes the child's phyaical, emotional, and intellectual 
growth and well·beinr; 

141 Post placement care to a family aft.er the child's return to the 
home of the parent or guardian. 

C. "Long term foster care" means foster care provided for the child, 
for whom the department holds commitment and for whom the deci. 
sion has been made that the chil d will remain in foster care for longer 
than 18 months. 

D. "Permanent foster care" means foster care provided with the 
approval of the court for a child for whom the local department has 
guardianship with the right to consent to adoption or long term care 
abort of adoption when the child is living with a foster family commit· 
ted to carinr for the child but unable to adopt the child. 

E. "Permanent plan" means an appropriate living arrangement, 
individually developed for each child in care, that is intended to last 
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until the age of majority, and to assure a continuity of relationships for 
the child. 

F. "Post placement care" means services and supervision providP.d w 
the family, after a child's return home, to facilitate the child's positive 
adjustment to the return and to insure that the placement is stable and 
likely to be permanent. 

G. "Regular foster care" means foster care provided for a child until 
an appropriate permanent plan can be implemented . 

• 03 Rights and Responsibilities of Natural Parents. 

A. Insofar as possible, natural parents shall participate in decisions 
rt>garding the child's placement. The local department shall advise 
them of their rights and responsibilities in regard to the child while he 
is in foster care. Parental rights should be carefully considered at all 
times. but when there is a direct conflict between the rights of the 
parent and those of the child, the child's best interest takes precedence 
in euch incidence. 

B. Parental Rights. 

tll Parental rights include the right to receive service from the 
department with the goal of enabling the natural parents to resume 
their parental responsibilities or make other long·range plans f!Jr the 
child. 

t2l Right to Visit. 

lal Parental rights include the right to visit or otherwise contact 
the child regularly as planned with the department. 

lbl The needs of the child, natural parents, and foster parents 
are to be taken into consideration in establishing a visiting plan. but 
moat important is the goal of foster care placement for a particular 
child. Weekly visits should be the standard for parents who have an 
interest in maintaining regular contacts with their children and who 
may be expected to resume their parental role within 1 year. In other 
situations regular and frequent visiting is to be planned if not contrary 
tu the best interest of the child. Parents must be offered visiting plans 
ur.1lly and in writing. The visiting plan is to be documented in the 
chilcjs case record within 30 days after placement. 
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tcl If parenta are separa� and each plana to visit the child or 
childrt-n at diiTerent times, there shall be an equal opportu.nity for 
visitong by uc:h parent. Visiting'echedules will need to be modified in 
termt< uf individual circumstances. 

ldl If weekly or rerular viaitinr standards cannot or should not 
be applied in �pec:ific $ituations, the case record shall contain the rea· 
.wns fur th ilo decision, showinr why the visita are not feuible or con· 
trary tu tho be:st interest of the child. 

o:JI Other parental riehta include: 
tuo The right to determine the religious affiliation of the child. 

tbl The rieht to be involved in major c:hanees in the life of the 
child - for example, change in placement plan, hospitalization for 
surgery or illness. relieious atriliation, marriage, or entry into the 
armed forces. If parent or parenta cannot be toea�. the department 
Rhall obtain approval from the court for certain changes unless the 
court has specifically delega� thia authority to the department. A 
certified letter should be sent to the parent at his last known address 
informing him of the aeeney or court deciaiol\. · r 

tel The rieht to participate in planninr for the child's future 
with the department including a plan for lone· ranee subetitute care if 
he o:annot resume full-time parental resporuibility. 

!dl The right to appeal to the State Social Services Adminis
tration when dissatisfied with the services or any decision reached by 
the department, or to appeal to the court when there is disagreement 
concern inK a change in custody of the ct�mmitted child. The depart· 
ment shall provide the parent with written information u to how to 
do tho� WI well as how to avail hirnaelf of leJal counsel if he wishes 
:<a me. 

G. Parental Responsibilities. Parental responsibilities include: 

1 I I  The resporuibility to keep in reeular touch with the depart· 
m"nt concerning the child's welfare and changes in the parent's own 
�ituutiun: 

t�a The resporuibility to maintain contacta with the child in care 
"" agreed upon with the department; 

a :JI The responsibility to pay support in accordance with his 
meanH or as defined by a court order; 

141 The resporuibility to make the decision with the department 
within I year for the return of the child to his own family or for other 
lun11·range plans for the child's care. 
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D. In addition to advising natural parent& oHheir righta and re
sponsibilities, the local department shall inform them that if their 
child remains in foster care for 2 consecutive years with no plan on 
the part of the parenta to resume can�, maintain regular interest or 
contact with the child, or to consent to other permanent plans for his 
care, the situation will be subject to court review. The PUl'JIOM of the 
review will be to determine whether cuardianship of the child is to be 
transferTed from the parent to the local department. Under the 
present law (Article 16, §75, Annotated Code of Maryland), the court 
shall pre1ume, in the above circum1tances, that it is in the bHt inter· 
esta of the child to award a de,ree jfrantini cuardianship with the 
right to consent to adoption or long-term care short of adoption to the 
department without the consent of the natural parent or parent& un· 
lesa they can present evidence to rebut this presumption. Before filing 
a petition for court review, the local department shall have made 
every effort to help the natural parenta make a decision concerning 
their continuing relationship with their child or children in foster 
care towarda the !fOal of eventual reunion of parenta and children or, 
when thia ia not poaaible, towarda placement of their child or children 
in a permanent home. The local department shall have made a con· 
elusion u to how the child's best interesta would be served based 
upon the parent's actions and definitive plana toward resuming care 
of their child. The law does not preclude filing a petition for guardian
ahip for a child who has been in f08ter care leu than 2 years if place
ment in a permanent home is indicated. 
.04 Applicacion. 

A. A child may be plaeed in f08ter care only when: 

(1) There is an application signed by the parent or the adult 
standina in place ohhe parent; or 

121 The local department ha1 the authority by virtue of court 
commitment or emergency, such a1 abandonment, pendina court ac· 
tion. 

B. When an application is" received, the local department shall 
promptly aiCertain the Cacti and obtain any in!onna tion u may be 
required to determine the need for the service. lf a child is accepted 
for voluntary placement or committed to the department, the local 
department shall make a thorough cue ltudy and evaluation of both 
the child and his parents and shall record the study in the case rec· 
ords. The final decision concernina the placement plan shall be ap· 
proved by the supervisor. The decision ahall be made with reasonable 
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promptness and no longer than 60 daya al\er date of slgned applica· 
uon. 

C. When a parent or parents apply for voluntary placement of a 
child, the Joc:al department aball carry through with the placement if 
the following conditions are mat: 

(1) If available, bo� parenta aign the application, unless one 
parent baa the authority to act alone. A parent ia conaidered un
available if hia whereabout& are unknown. A parent baa the author
ity to act alone when he baa leral cuetody of the child or paternity 
bas not been utabliabed in the caae of an out of wedlock child. 

(2) If available, both parent& must agree to the child's placement 
if custody bas not been clearly established as belonging to one or the 
other. 

(3) The local department should have indication that the parent 
or parente can function responsibly in relation to their children and 
the department. The financial status of the parent ia not a determin· 
ing factor in accepting his child for voluntary placement if the above 
conditions can be met. Parents are expected to contribute to the a up
port of their children in accordance with Schedule A of Regulation .19 
or tbrouah a court order . 

• 05 CoDMnt for Medical Care. 
A. The natural parent shall participate to the extent of his capabil· 

ity and availability in plana for the medical care of the child whether 
committed to the department or in voluntary placement. 

B. If the agency holds guardianship with the right to consent to 
adoption or long·term care short of adoption, or guardianship of the 
peraon, the aaency atanda in loco parentis and has the authority to 
give whatever conaent ia needed for medic:al care. 

C. For the committed child, a form granting the right to consent to 
medical care to the local department of aocial aervicea shall be ob
tained, whenever poaaible, from the parent or other guardian from 
whom this custody is tranaferred by the commitment. This form shall 
give the local department the right to conaent to ordinary medical 
care for the child, aa wall aa hospitalization and any neceasary emer· 
gency treatment. If further coo.sent ia required by a hospital or the 
attending physician for treatment, such aa surgery, it shall be pru· 
vided by the parent or obtained from the committing court. ElTon 
shall always be made to notify the parantH and keep them informl'd 
about the treatment regardlesa of who givu conaent. The case record 

315 

Libint
Rectangle

Libint
Rectangle

Libint
Rectangle



SociAL SIRVICU ADNINIBTUTION 07.02.11.07 
. 

ahall document actiona taken by the local department to involve or 
notify parent• of the need lor and the deci11ionil conc:erninl( medical 
care for their children. 

· 

D. The parent who placea a child voluntarily with the agency like
wiae ahall give written conaent for routine medical care and hoapital· 
i1ation and ceruin treat.ment in an emergency. Any further consent 
muat be obtained from the parent when required. 

E. Each child in the .department' a Coater care progTam is to have an 
identification card for medical care. This card will enable the foster 
parents or child c.are facility to obtain emergency medical treatment 
for the child at times the local department is cloaed . 

• 08 ElifibUity. 

A. Residence. A child residing in the State may receive foster care 
if auch a plan in the State ia conaidered by the local department to be 
in the child's beat intereat, there being no durational residence re
quiremenL Temporary ablence from the State, or planned foster care 
out of State, may not interrupt continuity of residence. 

B. Age. Foater care pay menta may be made for a child needing con· 
tinuing care but aot beyond the full month in which he becomes 21 
yeara old. Foater care may not be initiated for a child who ia 18 yeara 
old or older. 

C. Need. A child is in need of foater care placement because he 
cannot be mai.ntained in his own home or the home of relatives . 

• (11 Reeourcea lor Rei.mburaement to warda Cost ol Care. 
A. All or the child's resources, including parental support, child's 

own earnings, benefits, cub asaeta, and tnut accounts are considered 
in determining the amount available for reimbursement towards the 
coat of care. 

B. Theae resourcea needing definition• for determining amounts 
are u Collowa: · 

(1) Parental SupporL 
(a) •Parant" u uaed here applies to the father (including natu· 

ral father) and mother. 

(b) For a child committed to th.a department the amount of 
support payments &ball be 18t by order of the appropriate c:ourL The 
local departments shell provide the court with an aaaeaament of the 
parent' a financial capacity to pay support in I ina with Schedule A of 

316 

Libint
Rectangle

Libint
Rectangle

Libint
Rectangle



. 
07.02.11.07 DEPARTMENT OP HUNAN RuoURCII:S 

Replation . 19. When the child ia eliaible for AFI)C.FC, the Child 
Support Enforcement Syltem requires that prompt action be taken 
aaainst an abeent parent within 30 daya. 

(c) For a child received by voluntary application without court 
commitment, a voluntary aifeement to pay tha amount determined 
by Schedule A of Rqulation .19 may be acc.pted 10 long u there ia 
evidence that it will be paid with reeularity and 10 long u it ia in fact 
paid. 

(d) Income uaed for applica tion of scale (Schedule A ofReeuJa· 
tion .19J is reeular income computed on the buis of current earninrs 
and other income. 

(e) If a parent hal extraordinary expenaea for necessities, they 
are to be considered a deductible expense in applying the scale. Ex· 
traordinary expenses may be hirh medical bill• not covered by inaur· 
ance, legal fees, expensea connected with reestablishing a household. 

<0 Failure to pay the amount determined by the acale or by 
court order ahall be brought to the Director'• attention promptly 
wben tha r&eeal recorda indicate any arruraae in payment. Within 30 
days after the notice to the Director, unle11 payments have been 
made or reeumed with 10me auurance that they will continue with 
reeularity, legal action ehall be initiated: 

(i) To establish the amount by legal action to replace any 
voluntary agreement which ia not carried out; 

(ii) To refer for legal action to collect any amount due and 
unpaid under voluntary agreemente; 

(iii) To refer for collection or further legal action any court 
order not carried out. 

(g) If adoption or permanent foater care ia the plan being con· 
sidered for the child, it il not required that legal action for eupport be 
taken againat the Cather when: 

(i) The child ia born out of wedlock, unless paternity pre· 
vioualy hu been eetablished; 

(ii) Guardianahip with ri1ht to CODMnt to adoption or lon1 
te� care abort of adoption, or both, hu been if&nted. 

(2) Child'• Earninga. The re10urce from the child'• own eaminp 
is determined in line with pl&lll developed towarda hia eventually 
auu.ming reaponeibility for his own support within the following pro
visions: 
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cal All of the earned income may be disregarded of the child 
who is a full-time student, or who i¥ 11 part-time �tudent and not full· 
time employed may be disregarded. A student is one who is attending 
school, college or university, or a cour11e of vocational or tl!chnical 
training de•igned to prepare him for gainful employment. A full-time 
student shall have a school schedule that is equal to o full-time cur
ri=lum. A part-time student aha II have a .chedule that ia equal to at 
leut one-half of a full-time curriculum. 

lbl For the child who is not in school or enrolled in a course of 
vocational or technical training, $30 per month plu� 'h of the umount 
of earned income over $30 per month may be disregarded. The cost of 
items required in order to earn are deducted from the remainin11 �. of 
income in excess of $30 per month, in arriving at the avuiluble re
source. In case of lump sum payment for services rendered over a per
iod of more than 1 month, the amount is pro-rated over the period 
during which the amount is earned for purposes of applying the disre· 

gard. 
lei In a permanent foster care arrangement, the child's earn· 

ings may be disregarded. 

(31 Other Resources .. Other reeourc:es which may be available for 
the child may be in the form of cash aaaeta, trust accounts, invurance 
!including survivor's disability insurance I, or some type of benefit or 
supplemental security income for the handicapped child. While In fos· 
ter care, if the child is over 18 years old and is benefieiar;, the child 
makes the choice whether to receive benefits or to desianate the 
agency payee. These resources shall be applied directly to the coat of 
care, with any excess applied to either the maintenance of the chtld to 
meet special needs or conserved for future needs related to employ
ment, cultural, and educational pursuits, recreation, or the establish· 
ment of a home. Any potential benefits f�m other resources are to be 
cleared and made available if poaaible to the local department as 
payee. Any special need is to be documented in the case record. If ben· 
efitl over the foster care rate have been conserved for the child and 
have not been apent before diacharge from foster care, the conserved 
funds may be returned to the child upon diacharge, con.aerved in a 
tnat account ir the child baa not reached age 18, or be returned to the 
legal parent or guardian with whom the child will reside. 

141 Any child ror whom funds have been conserved accordins to 
the policy in etTect before September 1, 1981, may retain thoae funds 
ao long as the .child continuea in foster care and holds to the plan. 
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New funda may not be added on or after thia date. Income no lonpr 
conserved is applied directly to the coat ol care. 

!51 AFDC as a Resource. A child is not eli(ible for State foster 
care funda while livint with a relative desipated in the AFDC law; 
except when this relative ia the chil d' a mother who ia henelf in local 
department foster care or the relative hu no lepl responsibility to 
support the child. A non-leplly reaponaibla relative ia elifible to re
ceive foster care rates for care of a child who meets AFOC.FC criteria 
if the relative is approved u meetina the ltandarda of a fOIIter home . 

• 08 AFDC - Foster Care. (Agency Note: Federal Regulatory 
Reference 45 CFR 233.110) 

· 

A. Federal financial participation is available for maintenance and 
services to the foster child who meeta the followinc requirements for 
AFDC-FC: 

( 11 The child was removed after April 30, 1961, from the home of 
a relative specified in tha AFDC plan, u a result of a judicial deter· 
mination that continuance in tha borne of the relative would be con· 
trary to his welfare, for any reason, and who haa been placed in foster 
care aa a result of such determination. 

121 Actual or Potential AFDC Status. The child shall have AFDC 
status, or shall be considered for eligibility of this status if the follow· 
inc conditions exist: 

(al The child was receiving AFDC or would have received 
AFDC if application had been made on hia behalf in, or for the month 
an, wh•ch petition leading to his removal wu initiated; or 
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{b) The child bad, within 6 months before the month the peti
tion was initiated, been living with (and removed from the home oO 
an AFDC relative and would have received AFDC in and/or for the 
months if application bad been made on hia behalf. 

(3) The child ia livinr in a foster family home approved by the 
local department of social services or an arency licensed by the So
cial Services Administration or a private non-profit child care insti· 
tution licensed by SSA from which care ia purchased. This includes 
the home of a non-legally responsible relative when the child ia oth· 
erwiae eligible for AFDC-FC. 

(4) There are contacts by the service worker according to the 
casework plan to determine continued appropriateness of and need 
for placement. Periodic reviews will be made not less frequently than 
every 6 months. 

(6) The services are provided to improve the conditions in the 
home from which the child was removed towards hia return to his 
own home or placement with a relative: or to make appropriate 
pl�ment plans in continued foster care including permanent foster 
care or in an adoptive home. When a local department obteins iUard· 
ianship for a child who ia eligible for AFDCFC and the child con tin· 
ues to live in a regular foster home or ia transferred to permanent 
foster care, he continues to be eligible for AFDC-FC. Deprivation fac· 
tor would be permanent absence of the natural parent or parents. 
Placement of the child in an adoptive home cancels AFDC-FC eligi· 
bility. 

B. Payments for foster care will be made according to Regulation 
.19, Schedule Bl. AFDC funds may be used for payments only to the 
foster parent or to the qency or institution from which care is pur
chased. When a vendor payment ia nece11111ry, such as for initial 
clothing, AFDC funds may be authori2ed. 

C. Maximum use will be made of the services of the staff (both lo
cal and State level) of the Department of Human Resources. 

D. Foster children, 16 years old or older, who are eligible for 
AFDC funds wiU be required to reriater for the WIN-D program if 
they are not attending school and are employable. 

E. �bility Determination for AFDCFC. Eligibility determine· 
tion for AFDC-FC will be made by the service worker in accordance 
with a coet allocation plan for income maintenance and service func:· 
tiona for federal reimbursement. 
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.09 Local Supplements. 
A iocal department may establish a supplement to the State stan· 

dard to be used for special needs, provided that: 
· 

A. The supplement is met by local funds; 
B. The supplement is applied uniformly to home& located within 

the local department's jurisdiction and to specific homes located in 
the jurisdictions pf other local departments only when a mutual 
agreement exists between the two local departments; 

C. Special needs are items which are not included in the State 
standard; 

D. The request for supplement is approved as local policy by the 
Social Services· Administration before being put into effect. The re
quest shall specify: 

(1) The amount for supplement; 
(2) The reasons for needing it; and 
(3) The way in which it is assured that the amounts in excess of 

the State maximum are paid from local funds . 
• 09-1 Provision of Reunification Service-. 

A. To the extent that funds are available, services may be provid· 
ed by the local department or purchased for a child's parent or 
guardian for a range of services that are needed to effect a successful 
reunification of the child and parent or guardian, when the director 
of the local department or a designee has;approved the decision to 
purchase and there is documentation in th� case record that: 

(1) There is a parent or guardian available with whom the child 
can reunite; 

(2) The child has returned home and is receiving post placement 
care or the permanency plan is for "return home"; and 

(3) A. need for the service has been established in the case plan. 
B. Types of services to be provided may include but not be limited 

to: 
(11 Transportation costs for family visits or other reasons; 
(2) Rent deposits; 
(3) Household items; 
(4) .Vocational counselling; 
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(5) Alcohol/drug abu.se counselling; 

(6) In-hom&-aide service; 

(7) Day care service; and 
(8) Individual and family counselling . 

• 10 State Standard&. 

07.02.11.10 

A. Board Rates and Monthly Clothing Allowances. The board 
rates and monthly clothing allowances are set forth in Schedule B-1 
of Regulation .19. When rates vary by age groups, the rate is effec
tive for the full month in which the child reaches the lower age spec
ified for each group. The board rate is based on the cost of food and 
household maintenance items which actually represent additional 
cost for the child. The monthly clothing allowance covers the 
purchase and upkeep of clothing. 

B. Rates for Foster Care under the direct supervision of a Local 
Department of Social Services. 

(1) Regular Rate. The "regular rate" is for the care of the child 
who requires the usual and ordinary supervision in a foater family or 
preadoptive home. 

(2) The "special care" rates are higher than the regular rates be
cause.the need for this implies greater detnanda on the foster homes 
both as to energies and out of pocket coeta. 

(3) Special Care Rate TYPE A. This rate is for the care of the 
child who requires unusual supervision and attention from a home 
which can provide this special care. A child who qualified for this 
rata ,and requires unusual supervision is a child with physical, 
mental, or emotional handicaps, learning disabilities or serve beha· 
vior problems. The child's special need is to be documented in the 
case record. 

(4) Special Care Rate TYPE B. 
(a) Special Care Rate TYPE B is to be used to prevent place

ment in intermediate or high rata facilities, or for the care of chil
dren discharged from public facilities that provide care to the emo
tionally disturbed or mentally retarded, or for the care of the child 
who is discharged from intermediate or high rate facilities and is 
placed with a foatar family who can meet his special needs. 

(b) Foster parents who qualify for Special Care Rate TYPE B 
shall: 
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(i) Have a high degree of patience and understanding for 
children who need to adjust to family and community living after a 
period of specialized group care. They should have the ability to ac
cept and cope with difficult behaviors. · 

(ii) Take active part in social service, medical, or psychiatric 
treatment plans for the child. 

(iii) Take part in training, arranged by the department, at 
no expense to the foster parents, which will enable them to increase 
their knowledge and ability to cope with children who are discharged 
from group care. 

(5) Purchase of Supportive Services. 

(a) In addition to the board payment, provision is made to 
purchase supportive services, as needed, in order to maintain the 
child in the community. Payment is according to Schedule B-4. 

(b) These special support services may be purchased from two 
sources: either the foster family who by virtue of special training or 
experience is able to provide them; or through another resource ap
propriate to the special needs of the child. 

(c) In either case, the services to be· provided must be docu
mented by the director of the local department or his designee, other 
than the caseworker. This documentation must confirm· that: 

(i) The child requires the identified supportive service be
cause of a health (physical or mental) condition, or an emotional or 
behavioral problem; and . 

(ii} The service provider is capable, by virtue of special 
trainin�r, or experience, of providing the needed service. 

(d) The services may not be purchased or authorized until the 
Director of the Social Services Administration or his designee has ap
proved the decision to purchase the supportive services. 

(6) Emergency Care Rate. 

(a) Emergency Care Rate. This rate ia for the care of the child 
who has been abandoned, abused, or because of some other crisis, is 
left without the care of a responsible adult, necessitating placement 
in a foster family home without the usual time essential to plan ade
quately for his future care. This care shall usually be less than 30 
daya, and may not exceed 60 days unless there ia need, substantiated 
by the record. 
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(b) The per diem rate for Emergency Care as specified in Ret:· 

ulation .19, Schedule S-1, is funded with State funds. 

(c) A separate amount may be set by local policy to be paid di· 
rectly to foster parents to hold space available. The payment to hold 
space is separate from the basic care and shall be paid from local 
funds only. State funds are not available to fund this additional pay· 
ment. 

(7) Permanent Foster Care Rate. The appropriate foster cure 
rates will be paid, unless the permanent foster care family requests a 
partial payment. 

(8) Visits to Foster Family from Group Care. When a child in an 
institution makes a planned visit to a foster family for a weekend or 
other period, the local department shall pay the foster family the per 
diem rate in Schedule B-1 in Regulation .19, below, for each day the 
child is with the foster family. The transportation costs from and re
turn to the residential care facility are paid by the local department. 
The child is covered by the medical assistance card also during the 
visit. 

C. Rates for the purchase of care from agencies are provided for 
Special Family Care supervised through agencies for the care of a 
child who requires unusual supervision and attention in a home 
equipped to give this special care. This type of purchase may be used 
to prevent placement of a child in a group care facility, or to enable 
his discharge ·from a group care facility. There are two Licensed 
Child Placement Agency rates as follows: 

(1) Family Foster Care purchased from agencies, which includes 
roOm and board, is paid according to Schedule B-1 of Regulation .19. 

· (2) Purchase of Supportive Services. 

(a) In addition to the board payment, proviSIOn is made to 
purchase supportive services, aa needed, in order to maintain the 
child in the community. Payment is according to Schedule B·4. 

(b) These special support services may be purchased from two 
sources: either the foster family who by virtue of special training or 
experience is able to provide them; or through another resource ap· 
propriate to the special needs of the child. 

(c) In either case, the services to be provided must be docu· 
mented by the director of the licensed child placement agency or his 
designee, other than the caseworker. This documentation must con· 
firm that the child requires the identified supportive service because 

324 

Libint
Rectangle

Libint
Rectangle

Libint
Rectangle



07.02.11.10 DEPARTioiENT OV HUMAN RESOIIRCES 

of a health (phyaical or mental> condition, or an emotional or behav
ioral problem, and that the service provider is capable, by virtue of 
special trainin�r, or experience, of providini the n� service. 

(d) The services may not be purchased or authorized until the 
Director of the Social Services Administration or his designee has ap
proved the decision to purchase the supportive aervicea. 

D. Group Care in an Institution or Group Home. 
(1) · The Administration aha II nerotiate ratel for: 

(a) Basic Care, which includes room and board. 
(b) Social Work (Foster Care for Childnnl. This is Social Work 

Service to a child in an appropriate ifoup care facility. The foster 
care service deals with matters of a child's placement and needs. 
This includes provision of identified special services other than rou
tine aupervision or routine services provided by the facil ity. 

(c) Health Related Services. These are peychological, peychiat
ric, medical, and dental services provided for a child as needed. Pay
ment ia made for health related services not otherwise provided 
under the Medical Aaistance Program. 

(d) Special Education. This is a full- time approved educational 
pro�rram needed aa part of an individual treatment plan and not �ren
erally available. Reimbursement for this service will be made only 
for periods of actual attendance. 

(2) Supplemental services are those services not included in the 
rates as negotiated for in §D(l), above, and not available from other 
resources, but needed to complete the treatment plan for a child. 
When the local department director, or a desi3nee, 81rree5 that sup
plemental services are needed, as documented in the child's case re
cord, the services may be purchased by the local· department, subject 
to available funds, on an individual baais. The services include, but 
an. not limited to, speech therapy, transportation related to special 
education, or one-to-one atamn,. 
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Welfare ·services Self-Assessment Manual: Part !
Checklists, Part II-Resources, §§III, IV, V (1979) 
(DHEW Pub .  Nos. (OHDS) 79-30177 and 79-30176) 

15. National Resource Center on Family Based Services , 
Annotated pirectory of Representative Family Based 
Programs and Annotated Bibliography (1981 ) .  

16. National Resource Center on Family Based Services, 
Family centered Social services: A Model tor Public 
Child Welfare Agencies (available September 1983) . 

17. Maluccio a.nd Sinangolu, Parents of Children in Foster 
Care: An Annotated Bibliography (1981) . 

B. Memoranda. Reoorts and Journal Articles 

1 .  M .  Hardin, Memo: The Required Judicial Determination of 
Reasonable Efforts to Prevent Removal and Reunify the 
Family. (May 20, 1983) .  

2 .  Howe, peyelopment of a Model Act to Free Children tor 
Permanent Placement: A Case Study in I,aw and social 
Planning. 13 Fam. L.Q. 257 (1979) . 

3 .  M .  Garrison, Why Terminate Parental Rights? 35 Stan. L. 
Rev. 423 (1983) .  

4 .  S. Leviton and Shuger, Maryland Exchangeable Children: 
A critique of Maryland's System of Proyiding Services 
to Mentally Handicapped Children, 42 Md. L. Rev. 823 
(1983) . 

5. Wald, State Intervention on Behalf of "Neglected" 
Children: A Search for Realistic Standards, 27 Stan. L. 
Rev. 985. 

6 .  Wald, State Intervention on Behalf of "Neglected" 
Children: Standards for Removal From Their Homes. 
Monitoring the status of Children in Foster Care and 
Termination of Parental Rights, 28 Stan. L. Rev. 625 
(1976) . 

7. Wald, Thinking About Public Policy Toward AbUSe and 
Neglect of Children; A Review of Before The Best 
Interests of The Child, 78 Mich. L. Rev . 645 (1980> 

8 .  Areen, Intervention aetween Parent and Child; A 
Reappraisal ot the state's Role in Child-Neglect and 
AbUSe Cases, 63 Geo. L . J .  887 {1975). 

9. National Advisory Committee on Criminal Justice 
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lei Beginning July I, 1979, for costs not available through the 
Medical Care Program of the Slate and local health departments, 
reimbursement shall be made to foater parents for out-of-pocket medi· 
cal expenses incurn!d af\.er July 1, 1979, for foster children for pre· 
scribed drugs, non-predcribed drugs, the repair and replacement of 
eyegln....es as needed beyond the one pair covered under Medical A-A· 
siatance, and other medical service that was covered by the Medical 
A .. iatance Pro11ram [)e(ember 31, 1975, but not covered July I, 19711. 
Documentation is required from a physjcian that non-prescription 
drugs are necessary for the child. 

121 Prcx:edures for Reimbursement. 
cal Foster parents ahall retain all non-reimburaed bills. Bills 

for non-prescription drugs shall be accompanied by a physician's 
statement concerninl( the child's need for the drugs. 

lbl 1'he Coster parent shall submit bills to the local depart· 
ment. Expenditures caf\.er deducting the entitlement for Medical Care 
P!-DgTam reimbursement of costs) shall � submitted quarterly to the 
local social service deportment for reimbursement. 

Ccl Local deportmenll are authorized to pay from their ad· 
ministrative funds the following items: 

lil Full coat of eyeiflasses beyond the one pair per year cov· 
ered by the Medical Care Proifam and for coat of eyeglaaa repair aa 
needed; 

liil Full cost or non-prescription drugs if accompanied by a 
physician's statement as to the child's need for them; 

!iii) Any co-payment required for each prescription filled on 
behalf of a foster child; 

livl Full coat C?f any other elilflble medical service. 

H. Transportation. 
A .. ncy No&e: CootofTra,...rution .,.. ...Ja furaiobM by adeputnwntal otaiTIMm· 
bor aa part of the F-r Cara Procram i1 p..mad by O.po.nment of Humaa fie. 
eowoc:. travel and nptnM Nculationa. 

Ill Transportation for, or on behalf o(, the foster child, aa reim· 
bursement to a foster parent or aa payment to a vendor, may be al· 
lowed when neceaaary under the followi"i circum.etances: 
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(a) To carry out a apecial plan for the child; 

07.02.11.11 

(bl To provide reiJUlar tranaportation required over a period of 
time; 

(c) To provide eaaential transportation when the diatance or 
the meaN of transportation or the time of day entails unusual coat. 

(21 The amount may Include: 
(al Public transportation coats for the child or for the adult to 

accompany him when necessary, or both; provided, however, that the 
costa may not be met when the adult is an employee of another 
agency; 

(bl Incidental expenses such as meals; 
(c) Cab fare when necessary because of emergency need or lack 

of le11 expensive means of transportation; 
(d) 12 cents per mile, when a foster parent fumiahea transpor· 

tation in a personally owned car. 
I. Burial ExpenM. Burial expenses not exceeding the State stan· 

dard of $400 may be allowed for a child who dies while in the Social 
Services Administration's Foster Care Program. The local depart· 
ment may est.ablilh a higher standard upon approval of the Social 
Service.s Administration. Any reaourcea of the foster child are to be 
taken into account in determining the amount of local department 
paymenta. Special direct burial expenses such as the cost of a burial 
lot, vault when required, grave digging and burial clothing, which 
are met by family or friends are exempt from thia requirement. Per· 
manent foster parents are to be encouraged to aecure life insurance 
on the chiid to cover burial expenaea . 

• 11 Payment To The Foater Care Provider. 
A. Amount. 

(1) The amount paid for the child il the amount for requirements 
as determined by the at.andarda estab lilhed in this chapter, less any 
amount to be paid by the child direct to the foater home Crom the 
dlild'a own earnings. 

(2} Except for the child'a own earnings and public benefits, all 
reaoureea are handled through paymenta directly to the local depart· 
ment aa reimbursement against the cost of care for the individual 
child. Thus, the amount of payment within allowable standards to the 
foster parent or appropriate payee ia not affected by any resource ex
cept that of the child's own earninga. 
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B. The payee is: 

(1) The foster parent in whose home the child has been placed; 

(2) The agency or institution from which care is being purchased 
for the child; or 

(3) A vendor from· whom purchase of certain goods or services 
has been authorized for the child according to established standards, 
except that the vendor payment may not be made from AFDC funds 
by the local department. 

C. Period Covered and Method of Payment. 

(1) The period covered for regular payments shall be the calen· 
dar month or that part of the calendar month for which the local de
partment is obligated for the child's care. 

(2) Temporary absence of the child from foster home, such as for 
hospitalization, with the intent for the child to return to the home, 
requires no recalculation of the amount of monthly board allowance 
unless the absence exceeds 30 days, in which case the allowance for 
board for any additional days' absence-is DQl·included in the amount. 

(3) The amount is calculated on a monthly basis and shall be 
paid by check. In calculating the amount for a partial month's care, 
the following shall apply: 

(a) Board. The amount for board shall be the per diem board 
rate times the number of days of care, counting the day the child 
goes into care, but not counting the day he leaves care. 

(b) Clot�ng and Other Items for Foster Family Care. 
(i) For the child who is entering care, the full monthly 

amount may be allowed so long as the child is in the home for any 
part of the month; except that if an amount is allowed for initial 
clothing, then no other allowance for clothing may be made for that 
month. 

(ii) For the child who has moved during the month from one 
foster home to another, the full monthly amowit is allowed to only 
one, generally the new home. 

(iii) For the child leaving care, the full monthly amount 
may be allowed for the month in which he leaves. 

(c) Board and Clothing for Group Care. 

329 

• 

Libint
Rectangle

Libint
Rectangle

Libint
Rectangle

Libint
Rectangle

Libint
Rectangle



07.02.11.12 
.. 

(i) The monthly clothin& allowance for group care ia com· 
bined with board and ataud u a ainele rata. Payment ia for actual 
monthly coats not to exceed thia rat.. 

(ii) The amount of board and clothin& allowance for care for 
a partial month Ia the actual coat per diem rate timei the number of 
daya of care but not count in& the day the child leaves care. The actual 
coat per diem rate ia the actual monthly coat times 12 divided by 365. 

(iii} The initial clothin& allowance ia not available to group 
care. 

D. Local Department Which Pays. 

(ll Payment ahall be made by the local department which has 
aa:epud responsibility for the child's placement throueh the applica· 
tion process aa set forth in these reeulationa. 

(2) When a child ia placed in another local department through 
inter-county placement, the local department in whose care the child 
ia placed will make the payment to the foate.r home and be reim· 
buraed by the department which has le&al responsibility for th_e child. 

.12 Liability Insurance. 

The Department ahall provide liebility insurance for foater parents 
who care for children under the direct auperviaion of the local depart· 
menta of eocial servicea  under certainconditiona, with payment for the 
insurance cilmin& from State funds. The conditions are: 

A. If a foater child ia injured and a claim or lawauit Ia brought 
against the State or the foater family by the child's natural parents or 
euafdiens. 

B. A&aiDjlt claima for bodily injury or property dam&&e to other 
penona or property of othen becauae of any act of the foster child. 

C. For any liability claim for bodily injury or property damaee 
caused by the foeter parente u a l'e8ult of any activity directly relaud 
to their proviaion of foeter care service or injury to aomeone in the 
foeter home who ia not a household member, provided that the foster 
parente are not already covered under their own household or per· 
eonal llability policy. 

D. Aaainat claims Cor penonal injury reaul tin& from offenaes either 
committed or auttained by a foatu child auch u Cabe arrest, deten
tion or impriaonment, maliciout proaecution, etc. 

E. A&ainet incidental malpractice claim• for failure to provide 
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needed medical care, therapy, diet or other special needs. The follow· 
ing are not covered by lhe policy: 

( 11 Any 106& alceady covered by an existing policy owned by the 
foster parent; 

121 Claims for damage to property which ia owned, ·rented, or oc
cupied by lhe foster parent; 

(3) Claims for property damage caused intentionally by any fos
ter child over 12 years old . 

. 13 Placement of Child. 

A. Children accepted for foster care ahall be placed in foster family 
homes or other facilities approved by and under the supervision of the 
local department, except that for the child needing foster care facili
ties not available within its own program, the local department may 
purchase care from private child-caring agencies or institutions. 

B. A foster or pre-adoptive foster home or a permanent foster 
home, to be used by lhe local department, shall be approved u meet
ing lhe Social Services Administration'• standards (in line with the 
atandarda eatablished for family homea used by private child-care 
agencies under the License for the Care of Children Regulations), and 
shall be located within the State, except u outlined under conditions 
for interstate placement in Regulation .14. 

·C. Transfer of a child'a care from one local department to another 
shall be made only if a auitable placement resource is not available in 
the sub-division responsible for lhe child and the child's family ties 
will not be affected adversely by the tranafer. 

D. There are to be regular contacta between lhe department con
cerning the child's placement; family aitua tion and long range plans 
for the child'a care. 

E. Another agency or inatitution to be used by the local depart· 
ment shall meet licenaing, accreditation, or other atandards applica· 
ble under the law or under an establlahed standard aet.ting authority. 
and shall be located in the State, except as indicated below. 

F. A child who is between 18 and 21 yeara old, for whom a local 
department hu contlnuing responaibility, may be placed in a semi· 
independent living arrangement upon approval of the living arrange
ment by the local department. An eligible child would be one for 
whom there is no suitable resource with relatives or within the 
Department's foster care program. Acceptable independent living ar-
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rangements may be half-way houses, business lodges or. other ar
rangements which meet the needs of an individual child. The rate 
paid for semi-independent living arrangement.s will be based on actu
al cost of lhe residence up to $447 a month. 

G. If the non-legally responsible relative's home does not meet 
Foster Care standards and the child has developed close ties with the 
family, an exception can be made for the particular child or children 
if the home meets Protective Service standards. Under certain cir
cumstances, a home can be approved for a specific child if the home 
meet.s the child's particular needa, even though the home may not 
meet all Foster Care standards, provided further placement� are not 
planned with the family . 

• 14 Interstate Placement. 

A. The only conditions under which foster child may be placed in 
a foster. or adoptive home located out of the State or by purchase of 
care from an agency or institution located in another state are: 

(1) When the foster family which has the child moves to another 
state and consideration of all pertinent factors shows the importance 
of maintaining the relationship between the foster family and the 
child. Pertinent factors are: 

(a) Age of child; 

(b) His relationship to foster family over a long period of time; 
(c) Lack of active family connections here and imminence of 

discharge from care. 

{2) When the adoptive family which has the child moves to an
other state before completion of adoption. 

(3) When a local department baa a plan approved by the Social 
Services Administration, to use foster or adoptive homes in bordering 
states. This plan shall assure that responsible supervision of the 
placement can be provided by the local department and that the 
chil d's educational and other needs may be adequately met. 

(4) When the facility of an agency or institution in another 
state, licensed or approved for child care under the laws of that state, 
can meet the special needa of the child which cannot be met by facili
ties within this State. Any plan requires clearance with the other 
state as to it.s interstate placement requirements, and clearance with 
the Social Services Administration as to any contract or agreement 
to be entered into with the other state.. 
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(5) When a private agency within the state from which a local 
department purchases care and the local department concurs in the 
private agency's use of a specialized treatment resource to meet the 
needa of the child which cannot be met by facilitiea within this State. 
Under auch a plan, the local department of social services hu rupon· 
aibility for necenary clearance u to interstate placement require
menta. 

B. Intaratate Compact. 

(ll All placements of children for foeter care or u a preliminary 
to poaaible adoption in Maryland from another •tate are to be made in 
accordance with requirements of the Inter State Compact for the 
Placement of Children. The same holds true for placement of Mary· 
land children in states which are members of the Compact. 

(2) The purpose ofthe Interstate Compact is to facilitate coopera· 
tion of statu in interstate placement of children to the end that: 

(a) Each child requi ring placement &ball receive the maximum 
opportunity to be placed in a suitable environment and with pen10ns 
or institution.s having appropriate qualifications and facilitiea to pro
vida a necessary and desirable degree and type of care. 

(b) The appropriate authorities in a atata where a child ia to be 
placed may have full opportunity to ascertain the circumatances of 
the proposed placement, thereby promoting full compliance with ap· 
plicable requirements for the protection of the child. 

(c) The proper authorities of the llate from which the place
ment ia made may obtain the moat complete informa tion on the basis 
of which to evaluate a projected placement before it ia made. 

(d) Appropriate juriadictional arrangement& for the care of 
children will be promoted. 

(3) Conditions for placement of children under the Interstate 
Compact are u follows; 

(a) A aending agency may not aend, bring, or cauae to be sent 
or bro111ht Into any other party atate any child for placement in foster 
care or u a preliminary to a poeeible adoption unlesa the sending 
alall comply with each and every requirement aet forth in the Inter· 
atate Compact and with applicable lawa of the receiving state govern
ing the placement of children therein. �Sending agency" and "receiv
ing atate" are defined u followa: 

(i) A "aending agency" meana a party atate, officer, or em· 
ployee thereof: a aub-diviaion of a party, state, or officer or employee 
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thereof; a court of'a j)atty atata; a penon, corporation, association, 
charitable agency or other entity whic:h aenda, brings, or causes to be 
aent or brought any chUd to another party at.ate. 

(iil �A receiving stataw means tha state to which a child is 
aent, brought, or caused to be sent or brought, whether by public 
authorities or privata penona or agenc:iu, and whether for placement 
with atete or local public authorities or for placement with private 
agencies or penons. 

(bl Prior approval shall be given beiOre any child can be sent 
or brought into a rec.eiving state for placement in foster care or as a 
preliminary to a poaaible adoption. The aending agency shall furnish 
the appropriate public authorities in the receiving state written no· 
tic:e of the intention to place the child in the receiving alate. In Mary· 
land, the appropriate public authority is the Social Services Admin is· 
tration. The notice shall contain: 

(i) The name, date, and place of birth of the child; 

(ii) The identity and addresa or addresses of the parent& or 
lesal ruardian; 

(iii) The name and addreaa of the penon,.agency or institu· 
tion to or with which the sending asency propoaea to send, bring, or 
place the child; 

(ivl A full statement of the reaaoM for the proposed action 
and evidence of the authority purauant to which the placement is pro
posed to be made. 

(c) Any public officer or agency in a receiving state which is in 
receipt of a notice pursuant to f8(3)(b) above, may request of the 
aendins agency, or any other appropriate officer or asency of or in the 
aendin1 agency's state, and shall be entitled to rKeive from it. 
aupporting or additional information aa it may deem necessary under 
the circumstance• to carry out the purpoae and policy of this compact. 

(d) The c:hild may not be aent, brousht or cauaed to be aent or 
brought into the receiving atate until the appropriate public authori· 
ties in the receivins state notify the aending agency, il!· writing 
to the effect that the prQpoeed placeme:-tt does not appear to be con· 
trary to the intareata or the child . 

• 15 Recoll8ideration. 

A. Reconaideration ..,.. Child in Foater Care. 

(1) The local department of aoc:ial servic:ea ahall make an initial 
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reconsideration of each child's service plan to determine the child's 
continuing need for regular foster care. Thia initial reconsideration 
shall be made whenever the local department has knowledge of a sub
stantial change in the child's circumstance• but may not be later than 
90 days af\er placement. 

(2) The local department of social services shall make a subse
quent reconsideration of the Foster Care plan no later than 90 days 
aft.er the initial reconsideration. Subsequent reconsiderations shall be 
made when there ia substantial change in the child' a circumstances or 
at least once in 6 months. 

(3J The initial reconsideration and subsequent reconsiderations 
shall include the following reviews: 

(a) Review of the child's own family in regard to resources for 
payment, contacts with the child and agency, and ability to resume 
care of the child or make some other long range plan for his care. 

(b) Review of the child, in regard to contacts with his own fam
ily and agency, relation to foster home, hia bel!ltb status, any re· 
sources from the child's own earnings or other income, and continuing 

.plana or anticipated changes in plans for hia care including a long · 
range plan for bia care. 

(c) Review of the foster home, in regard to its use for fostering 
the child'a growth and development as evidenced by the relationship 
to the child in such matters as everyday care, school experience, rec
reation and discipline. Foster parents shall participate in the evalua
tion process. 

B. Reconsideration - Child in Pre-Adoptive Care. 
( ll Reconsideration of a child in pre-adoptive care shall be made 

at least once each 60 days if the child baa not been placed in an adop
tive home. 

(2) If an adoption petition for the child baa not been filed within 
a year from the date of the local department's being granted guar
dianship with the right to consent to adoption, a written report shall 
be made to the court explaining reasons for the delay. 

C. Reconsideration -Child in Permanent Foster Care. 
( ll Reconsideration of permanent foster care placement shall be 

made at the end of the initial period of 6 months following placement. 
After that the emphasis shall be on availability of the local depart· 
ment on a consultative basis as needed by the foster family or the 
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child. Periodic reconsideration shall be made at least annU.lly, and 
encompass the followine areas: • 

(a) Child. lnt.eeration of the child into the family ,roup, in· 
cludine relations with various family membera, pro,reu or problema 
in family relationships, and other aienificant areas of erowth and de
velopment. 

(b) Family. Review of the ahared raaponaibility between the 
foetar parenta and the liency, in order to preserve the stability and 
aecurity of the home for the child with emphasis upon the foster par· 
enta' ability to c:arry out parental functions in m�r areas of respon· 
aibility for the child and important chanie• in family life with respect 
to relationships, health, fmances, etc. 

(2J If a specific problem ia revealed in the course of the annual 
evaluation, re,ular social services contacts will be returned in an ef· 
fort to resolve the difficulty. 

(3) Conaideration or whether the family wishes to take the final 
step of adoption and whether this would be appropriate to the needs 
of the child and the foster family ahall be reviewed at raconaidera· 
tiona . 

• US Permanent Separation of Child From Natural Parente. 
A. When permanent aeparation from the child'a own family it indi· 

cated, the appropriateneaa of the planning is to be determined as aoon 
as poaaible and steps taken. to obtain ,uardianahip with riiht to con· 
sent to adoption or to loni·term foster care short of adoption. The 
child's adoption is to be plannea promptly. lf adoption is neither feasi· 
ble nor available, permanent foster care ia to be pl.annecl If the child 
is raceivini Social Security benefita, he will continue to be eligible for 
these benefits, •'!en after he is lei ally adopted. Any prospective adop
tive parents and the court should be appriaed of this and participata 
in the decision as to whether or not the benefita are to continue after 
leeal fmalization. 

B. Either adoption or permanent foster care should be achieved 
within 1 year after the Department baa received permanent euar· 
dianahip with the right to consent to adoption or other permanent 
placement. 

.17 Retwm of Chil d to Hla Natural Parente. 
A. The decision by the local department, with parental participa· 

tion, to return a foster child to the c:are ofbia natural parentashall be 
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07.02.11.18 Du.umaNT or HuMAN Ruouaca 

made after a careful evaluation of the parenta' living situation and 
capacity to resume their parental responsibilities. This determination 
ahall be based on actual data and observations that the parent can 
provide care for the child which meeta the needs or the child. 

B. It the local department plaN to return a child who baa been 
�mmitted to a local department by a �  to his natural parenta, the 
local department shall notify the court of thil plan with a report of 
the pertinent changes in the family or child's situation which justify 
return. 

C. The local department ahall request approval of the court to re
turn a child to natural parenta when the child wu committed to the 
local department for reasons of actual or suspected child abuse . 
. 18 Post-Placement Supervision. 

The local department shall continue services to natural parenta and 
child after the child hu returned to his home from foeter cara for a 
period of 6 months. Determination will be made at this time u to 
whether the family can provide adequate atandanla of child care with· 
out aupportive help from the department. If adequate child care has 
been provided, the local department shall make a final report to the 
court concerning progress that the family baa achieved in meeting 
adequate standards of child care and request rescilaion of the commit· 
ment. If it is nee 1 ery for the local department to continue services to 
the family beyond 6 mon.tha, the cue �rd ahall show justifiCation 
for the extenaion of time. Servicee should not be provided beyond 1 
year. . 

.18-1 Fair Hearinr. 
A. Appeala for a fair bearin( and the conduct of the hearing are 

aa:ordin( to the fair heann. rerulatinna in COMAR 07.02.02. 

B. The local department shall give written and oral notification of 
the right and methode of requesting and obtaining a fair hearing to 
each applicant for, and to each recipient of, foeter care services at 
application and whenever the local department no tifies the applicant 
or recipient of any pending action that may deny, suspe.nd, reduce, or 
terminate thia tervic:e. 
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Appendix III: Petition to Modify or Review court Order 

MATTER OF 

BORN: APRIL 20, 1983 

. . 

: 

IN THE 

CIRCUIT COURT 

FOR 

BALTIMORE CITY 

DIVISION FOR JUVENILE CAUSES 

DOCKET NUM.BER: 

PETITION FOR REVIEW OF COURT ORDER 

The Department of Social Services of Baltimore City 
respectfully represents that: 

1 .  On June 29, 1983, the Respondent child, , was 
found to be a Child in Need of Assistance and placed under an Order 
of Protective Supervision to the Baltimore City Department of 
Social Services with the following conditions: a) The mother must 
continue in drug therapy ; b) The mother must keep all medical 
appointments for the respondent ; c) The mother must continue to 
live with her aunt and must give BCDSS notice of any plans to move; 
d) The mother is to participate in parenting class; e) The mother 
is to participate in an infant stimulation program as arranged by 
BCDSS; f) The mother is to continue to utilize the same physician 
(Dr. at Chesapeake) until the doctor says she ca.n change 
physicians; g) BCDSS is to submit progress reports 90 days and 
every six months thereafter. 

2 .  BCDSS has been unable to confirm the mother's participation 
in drug therapy because she has not consented to the release of 
that information. 

3 .  The Respondent's mother has not made or kept any medical 
appointments with Dr. at Chesapeake Health Plan since 
August 15, 1983. It is not known whether the Respondent has 
received any medical care since that time because the family's 
whereabouts were unknown. 

4 .  The Respondent's mother did not continue to live with her 
aunt, and did not notify BCDSS when she moved. She left the aunt's 
home in October, 1983, and her whereabouts were unknown to BCDSS 
from then until February 1, 1984. 

5 .  To BCDSS Knowledge the Respondent 's mother has not 
participated in any parenting classes or infant stimulation 
program. 
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6 .  It is alleged that the Respondent's mother bas stated to 
her mother that she did not want her whereabouts known to BCDSS 
because she is afraid of losing her children. 

7 .  It is alleged that the Respondent ' s  mother is unwilling to 
work with BCDSS under an Order of Protective Supervision, and that 
she continues to be unable to provide adequate care and supervision 
for the Respondent. 

a .  The Respondent's mother has failed to establish any stable 
home for herself and the Respondent . She is currently staying with 
her mother, but this is only a temporary arrangement. 

Wherefore the Petitioner asks that the OPS to BCDSS be 
rescinded that the Respondent be committed to BCDSS for placement, 
and that the Respondent be continued in Shelter Care pending 
further Review. 

xxxxxx xxxxxxxx 
caseworker 
Department of Social Services 

of Baltimore City 

PETITIONER 

WITNESSES 

xxxxxx xxxxxxxx 
Special Assistant City Solicitor 

xxxxxx xxxxxxxx 
Departmental Attorney 
Department of Social Services 

of Baltimore City 
Legal Services Division 
1510 Guilford Avenue 
Baltimore, Maryland 21202 
Telephone: 234-2357 

- Glenwood Life Counselling 
- Records, BCH 
- Onion Memorial Hosp. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this day of , 
1984, a copy of the foregoing Petition for Review of court order 
was mailed to the following : 

1. XXXXX XXXXXX, Esquire 
Legal Aid Bu.reau, Inc. 
714 E .  Pratt Street 
Baltimore, Maryland 21202 

Counsel for Respondent 

2 .  XXXXXXXX XXXXXX, Esquire 
Public Defender's Office 
222 E .  Baltimore Street 
Baltimore, Maryland 21202 

Counsel for Mother, 

xxxxx xxxxxx 
Departmental Attorney 
Department of Social Services 

of Baltimore City 
Legal Services Division 
Room 2 3 1  
1510 Guilford Avenue 
Baltimore, Maryland 21202 
Telephone: 234-2357 
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Appendix IV: Federal (IV-E) Independent Living Initiative 

DEPARTMENT OF HUMAN RESOURCES 

TO: 

SUBJECT : 

SOCIAL SERVICES ADMINISTRATION 
311 WEST SARATOGA STREET 

BALTIMORE, MARYLAND 21201 

Circular Letter SSA #91 - 16 

PROGRAM DIRECTIVE 
November 20, 1990 

Directors , Local Departments of Social Services 
Foster Care Supervisors , Local Departments of 
Social Services 

Federal (IV-E) In�ependent Living Initiative 
Federal Fiscal Year 1990 
To be used 10/1/90-9/30/91 

EFFECTIVE: Immediately Upon Receipt 
REPLACES: Circular Letter; #87-5 and #87-22 

INQUIRIES TO: XXXXX XXXX, Foster Care Program Manager, SSA 
(301) 333-0217 

XXXX XXXXXX, Independent Living Coordinator 
(301) 333-0240 
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DISTRIBUTION: TYPE II 

PQRPOSE 

This letter provides the local allocations tor Federal 
Independent Living Grant Funds FFY 1990 for direct services for the 
period 10/1/90 - 9/30/91, as well as guidelines tor their use. 

The purpose ot these funds is to assist older children in 
roster care to prepare tor independence and to promote the 
development or a continuum of services to assist these youth in 
making the transition from roster care into independence. 

BACKGROUND 

As in past years, Federal funds are available to States for 
service programs and activities to assist children in roster care 
to make the transition f�om foster care to independent living. 

GUIDELINES FOR EXPENDITURE 

1. Eligibility Requirements 

All youth 16 years of age and older, tor whom roster care 
payments are made, are eligible to have independent living 
direct services funds expended on their behalf. 

2 .  Independent Living Skills Assessment 

All roster care youth 16 and older must have an 
Indepe.nde.nt Living Skills Assessment prior to the expenditure 
of funds. A copy of this Assessment should be filed in the 
youth ' s  foster care record . The Independent Living Skills 
Assessment must include , but is not limited to the following: 

- Youth ' s  Maturity Level 
- Presence of any Handicaps 
- Persons to Provide Emotional/Social Support 
- Existence of Any Financial Resources Available to the 

Youth 
- Education: 

current status 
ability to obtain high school diploma or equivalent 
future educational goals 

- Employment : 
current status 
short term goals 
long term goals 

- Youth ' s  Life Goals 
i . e . , occupation, housing 

- Basic Living Skills 
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i . e . ,  budgeting, household management. 

3 .  Transitional Independent Living Plan 

(CUrrently Federal Independent Living case plan, Form 327) . 

Each foster care youth 16 and older for whom independent 
living expenditures are made, must have a written transitional 
independent living plan. The transitional independent living 
plan shall be based on the youth ' s  needs as determined by the 
Independent Living Skills Assessment and shall be attached to 
the youth ' s  caseplan (Form 830) . These plans should initiate 
the transitional independent living plan after the Independent 
Living Skills Assessment is completed. Updates and changes in 
the transition.al independent living plan should be 
incorporated at the six month reconsideration. A redesigned 
327 form is forthcoming. (See Attachment B for current 327 
form) . 

4 .  Service Agreement 

Each foster care youth must have a signed service 
agreement in order for independent living funds to be 
expended. The service agreement shall follow the requirements 
as stipulated in the Foster Care Regulations . It shall include 
a statement that the youth's · failure to sign the ser"Vice 
agreement or meet the requirements may result in funds being 
returned to the Local Department of Social Services or non 
expenditure of funds in the future. 

5 .  Appropriate Use of Federal Independent Living Funds 

Federal independent living funds may be used for 
activities designed to: 

* Enable participants to seek a high school diploma or its 
equivalent or to take part in appropriate vocational training, 
such as: counseling and other similar assistance related 
educational and vocational training, preparation for a General 
Equivalency Diploma (GED) or for higher education, job 
readiness, job search assistance and placement programs , 
tuition, books, tutorial services. 

* Provide training in daily living skills, counseling and 
instruction in basic living skills, such as: money management, 
home management, consumer skills, parenting, health care, 
access to community resources, transportation, housing options 
and location and career planning. 

* Provide for individual and group counseling, such as: 
psychological assessments, psychiatric evaluations, drug or 
alcohol rehabilitative services, individual and group 
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counseling, workshops and conferences for improved self esteem 
and self confidence, grooming classes, interpersonal and 
social skills training and development including professional 
and social organization membership dues. 

* Provide participants with other services and assistance 
designed to improve their transitions to independent living, 
such as: daily living expenses; security deposits, utility 
deposits, down payments on furniture and appliances, and 
household supplies. 

* Federal independent living funds may not be used to pay for 
room (rent) or board (food) . 

6 .  Identify No Cost Service Resources 

Prior to expenditure of independent living funds, 
reasonable attempts must be made to use existing resources : 

Local school programs, through their Special Education 
and Vocational/Technical Education programs; 
development Disabilities Administration (DHMH) programs; 
Vocational Rehabilitation programs; 
Job Training Partnership Act (JTPA) programs ,  through 
activities of local private industry councils; 
Other Department of Employment and Training ·programs; 
Community colleges 
Other public or private community resources .  

7 .  Buaget Codes for Expenditures 

Expenditures shall be charged to the following budget 
code : 3 3 . 0 2 . 00.03.0304 . 3 8 . 0819. All expenditures shall be made 
in accordance with the guidelines presented below. 

The authorization to expend Federal Fiscal Year 1990 
independent living funds expires September 30, 1991. Therefore 
all funds must be obligated and spent by that date. 

QUARTERLY REPQRT 

In Order to assure that all funds are utilized appropriately 
and in a timely manner a Quarterly Report is required. The 
Quarterly Report will provide an accurate description of foster 
care youth, type of services provided and expenditures per youth by 
type of service. It will track each Local Department of Social 
Services allocation, expenditures, and balance. The report will 
also include a client exit status update .· The Quarterly Report form 
is forthcoming. 

The report is due: 

344 



' 

1st Quarter (Oct. 1 - Dec. 31) by Jan. 11, 1991 
2nd Quarter (Jan. 1 - March 31) by April 12, 1991 
3rd Quarter (April 1 - June 30) by July 12, 1991* 
4th Quarter (July 1 - Sept. 30) by Oct. 11, 1991 

• SSA will review expenditures after the third quarter report 
and, if necessary, reallocate funds .  

Please send Reports to: 

xxx:x xxxxxx 
Independent Living Coordinator 
Social Services Administration 
311 West Saratoga Street 
Baltimore, Maryland 21201 

If -you have any questions please contact XXXXX XXXX (301-333-
0217) or XXXX XXXXXX (301-333-0240) . 
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ALLOCATION OF FEDERAL- FISCAL YEAR 1990 INDEPENDENT LIVING FUNDS 

Youths 16 
Years of Age Allocation 

L9cal pepartments and Older Amount 

Allegany 12 4,296 
Anne Arundel 60 2,480 
Baltimore 100 35,800 
Calvert 10 3,580 
Caroline 1 358 
Carroll 21 7,518 
Cecil 11 3,398 
Charles 8 2,864 
Dorchester 3 1,074 
Frederick 22 7,876 
Garrett 5 1,790 
Harford 36 12,888 
Howard 14 5 , 012 
Kent 2 316 
Montgomery 103 36, 874 
Prince George ' s  160 57,280 
Queen Anne ' s  1 358 
St. Mary ' s  10 3,580 
Somerset 3 1,074 
Talbot 3 1 , 074 
washington 13 4,654 
Wicomico 1 358 
Worcester 3 1,074 

Total Counties 602 215,516 

Baltimore City 437 156,446 

State 1,039 371,962 
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Instructions For The Completion of The 
Independent Living Case Plan 

Items 1-8: Self Explanatory 

Part 1 :  Assessment of Readiness for Independent Living 

The purpose of this section is to provide an indicator of the 
Youth 's readiness to function independent of the foster care 
system. The level of readiness is measured in five areas of NeedS· 
The verification column is used to indicate the basis upon which 
the assessment was made. The Service Obiectiye column is used to 
state the expected outcome of the services activities specified in 
Part I I .  

The youth who 
Satisfactory checked 
need is as follows: 

is prepared for independence will have 
for all five Needs. The description of each 

Employment: Youth has a job, either part-time or full-time, which 
provides sufficient income to meet hisjher minimal budgetary needs. 

Psychological/Social: Youth is able to function effectively in 
terms of personal decision making, interaction with others, 
incorporation of self and community, and has an appropriate network 
of community supports which will sustain himjher in a time of 
crises. 

Educational/vocationa1: Youth has set and achieved or is in the 
process of achieving an educational/vocational goal. 

Acquisition of Basic Living Skills: Youth has acquired a range of 
basic skills which will permit himjher to function as an adult. 

Housing: Youth has found adequate housing which meets hisjher 
psychological and budgetary needs . 

Part II: Plan for Independent Living 

The purpose of this section is to specify the 
Seryices/Actiyities which are intended to meet the NeedCsl 
identified in Part I, and to show the AmOunt and Source of funds 
(if any) used to provide the servicejactivity . The Needs are the 
same as described in Part I .  
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Letter ssu 91 - 16 

State of Maryland 
Foster Cart Program 

INDEPENDENT LIVING CASE PLAN 
- -.. 

1 - - I leASE
�

� 

Scclal Strvicta Administration SEND 311 Welt Saratoga Strttl 1Dt.11CP.ml rDAllf.C.Cf'L"CD 
I .. WQIIIQ. 

TO: !nltimort, Md. 21201 
Atln: Independent LMng Coordinator ·-- l'·cm�- 1·-

I. ASSESSMENT OF READINESS FOR INDEPENDENT UVING 

NEEDS OEVB.OPMEHT VEJllflCATIOH saMCE OBJEalVE LEVEL 

EMPlOYMENT C! Salis'.ac!Dry 
Cl Unsalislactory 

PSYCHO..OOCAL/ 0 Salisfaaory 
SOCIAl 0 I.NaDsfJaory 

EOUCA TlONA1J C! SDslacwy 
YOGA T'IONAI. C! \.l'lsa 'sl 7 
ACOUISITION 0 Sa::s!a=y OF BASIC / 
UVINGSKIUS Cl �  ; 

HOUSING 0 S&listJc.ory 0 lklsanstaaory 

II. PLAN FOR INDEPENDENT UVING 

NE:D(S} ScnVICES.'ACTMTIES OIJTCOME.�TE AIIOUNT ;:.:a. SC'!FC · 
-- ; . 
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J. JOSEPH CUAAAN. JR. 
ATTOIINIY OINEIIA� 

TELEFA.XED 

OFFICES OF 

I 

THE ATTORNEY GENERAL 
SWooa SIBle c.. • Suite 1015 
311 w. Slrlloga SlrMt 

Blltimcn. Meryland 21201 
(301) 333-oola 

Apr i l  4 ,  l U I  

M i t c h e l l  Y. M l r v l s s ,  E s q .  
Venab l e ,  ·B a e t j e r  & Howa rd 
1 8 0 0  Mercant i l e  Bank & Trust Building 
2 Hopk i n s  Plaza 
B a l t imore, Maryland 2 1 2 0 1  

Re: L . J .  v .  Mas s l nga 

Dear Mitch: 

NANCY I. SHUGER 
PIIINCIPA� COUNSI� 

DEPAIITWINT 0' HUWAN IIUOUIICIS 

CATHEIIINE W. SHUL Tl 
DEPUn COUNSl� 

DIPAIITWINT 0' NUWA>I IIUOUIICIS 

You have asked whether ch lldren p l aced wl t h  r e l a  t 1  ves may 
p a r t i c i p a t e  In the Independent l i v i n g  I n i t i a t i v e s .  We have 
d i s c u s s e d  t h i s  question w i t h  our c l i e n t s  and aet forth here their 
response. 

Social work p r a c t i c e  and policy d i c t a t e  that a l l  caseworkers 
working w i t h  c h i ldren In out-o f-home p l acement s  as s i s t  those 
c h i l dren in a d j u s t i n g  to t h e i r  l i ft a l tuatlon. Thus, caseworkers 
routinely work w i t h  a l l  older youth In out-of-home cart 
concerning planning for t h e i r  future, including t h e i r  educa t i o n ,  
emp l oyment c o a l s ,  s k i l l s  developmen t ,  a a l t - a u f t l c l ency and the 
l i k e .  

· 

The federal Independent Living Program admi n i s t e r e d  by t h e  
State I s  for c h i l dren for whom foster care maintenance payments 
are being made under T i t l e  IV-E. The State of Maryland has 
selected an o p t i o n  that al lows tar'llca to a l l  foster children 
rerar d l e s s  o f  T i t l e  IV-E e l igibi l i ty • . Children In r u t r l c t e d  
foster homes a r e  e l i g i b l e  I f  they meet t h e  c r i te r i a .  The 
c r i te r i a  are a e t  forth In circular letter a l- 1 8 ,  which I s  
attached. 

The BCDSS s e m i - I ndependent l l 'l l n r  p rogram, which provides 
rent a s s i s tance, I s  dulgned �.{). , s s l s t  foster c h i ldren 1 8  years 
o r  o l d e r  who ware In l l canaed �\le , have no family rasourc:e for 
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Latter to M i t c h e l l  Y. �i r v l s s ,  Esq. 
Apr 1 1  4, 1 9 9 1  
Pare 2 

she l t e r ,  a r e  e n r o l l e d  I n  school or a t r a l n l n r  prorram and are 
determined to b e  o f  s u f f i c i e n t  ma t u r i t y  to bene f i t  from the 
prorram. Thus, c h i l dren placed w i t h  r e l a t i v e s  do not meet the 
r e q u i r ements of t h i s  prorram, because these children have family 
resources. 

In sum, older youth placed with r e l a t i v e s  receive 
t r a n s i t i o n a l  s e r v i c e s  and IUppo r t l v e  funds throurh their 
caseworke r s .  I !  a you t h ' s  1tatua 1hould chanre, that youth may 
be e l l r l b l e  Cor t h e  Independent l lv lnr prorram prov·lded prorram 
requ l 1 l tes a r e  m e t .  

With r e s p e c t  t o  your quutlon 
'

or when p l a i n t i f f s '  counsel 
can ex pee t a response to your 1 t  t ttr o f  March 2 2 ,  1 99 1 ,  you can 
expect an answer by Tuesday. 

CMS:mph 
OIS 9j 1 

c c :  Wendy J. Greenberr, E1q. 
M. Gay l e  Hafner, Esq. 
Gary Posner, Esq. 

Very truly your s ,  

tttftt..L�� Iii I Sl� 
Catherine M. Shultz 
Assl1tant Attorney General 
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Appendix V: Sample Service · Agreement and Checklist re: 
Characteristics of a Good Service Agreement and Exce.rpt from 
Circular Letter 82-81 re: Service Agreements. 

SERVICE AGREEMENT 
EXAMPLE 

90 pay Agreement aetween xxXX xxXXXXX and County Department 
Of Social Services 

Due to injuries receiv� by XXXXX and XXXXXXX:X XXXXXXX on Kay 3 ,  
1984 and to the hazardous condition of their home, the two children 
have been placed in foster care and committed to the Department of 
Social Services in order to: 

-insure their protection and 
-develop and implement a plan for their reunification 
with their mother. 

The goal of this service agreement is the return of the children to 
their mother XXXX xxxxxxx. In order to accomplish the above goal , 
Mrs. XXXXXXX and Mrs . XXXXXX of the County Department of Social 
Services agree to the following objectives and tasks : 

Objective U 

Provide a sate physical environment for the children and learn 
housekeeping skills 

1 .  

2 .  

3 .  

XXXX )QQQQ(XX 
r will be at my apartment 1 .  
the first month from 3 : 0 0  
to 5 : 0 0  p . m .  to visit 
with my children. 

r will be responsible for 2 .  
having the apartment 
clean (garbage in can; 
dishes washed; broken 
bottles removed; medicine 
and cleansers out of 
reach, clothes put away, 
etc) . 

I will accept the 3 .  
services o f  a homemaker 
and meet with her at the 
apartment as scheduled. 
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xxxxx xxxxxx' p. s • s 
I will arrange 
transportation for the 
children to visit. 

I will assist Mrs. 
XXXXXXX in getting her 
apartment exterminated. 

I will make an 
application tor a 
homemaker to be provided 
by DSS and will follow 
through to ensure that 
this service is provided. 



Objective 12 

Learn and use alternative methods of discipline. 

2 .  

3 .  

4 .  

I will not curse, slap, 1 .  
or hit my children. 

I will keep a record of 2. 
the type of discipline I 
use on the children 
during the visits. 

I will attend at least 3 .  
six ot the eight 
parenting classes at the 
Community Center and 
complete the course 
satisfactorily as 
evaluated by the program 
director. 

I will regularly attend 4 .  
meetings of P�rents 
Anonymous. 

I will discuss with Mrs . 
xxxxxxx every other 
Friday her record of 
discipline for the visit. 

I will help Mrs. XXXXXXX 
with registration for the 
parenting course. 

I will attend the first 
session of the parenting 
course with Mrs. XXXXXXX. 

I will provide Mrs. 
XXXXXXX. with information 
a.bout Parents Anonymous 
and facilitate her 
participation in the 
group . 

xx:xx xxxxxxx Date xxxxx xxxxxx 
Department ot 
Social services 

Date 

It is jointly understood and agreed between XXXX XXXXXXX and XXXXX 
XXXXXX that this agreement will conti.nue in effect for a period of 
9 0  days (unless jointly modified) and will be reviewed by October 
15, 1984 to evaluate progress toward meeting the stated goal and 
objectives. 
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CHARACTERISTICS OF A GOOD SERVICE AGREEMENT 

A checklist is a useful method of evaluating the quality of a 

service agreement or contracts used with the parents of a child in 

foster care. If the contract is a good one, "yes" will be the 

answer to the following questions : 

____ Was the agreement negotiated at the time of placement? 

Is the agreement in writing? 

Has the agreement been dated and signed by all persons 

affected by the agreement (e.g . ,  parents, child, social 

worker, foster parents, etc . ) ?  

Does everyone affected by the plan have a copy of the 

agreement? 

Was the agreement mutually negotiated and did the pare.nts 

actively contribute to the process of deciding what went into 

the agreement? 

Was the negotiation process open and honest and free of 

coercion? 

Is the language clear and simple: can two. or more people agree 

on the meaning of all words and statements? 

Do the tarqet problems selected for resolution have a clear 

and direct relationship to the achievement of permanency for 

the child in foster care? 

Does the agreement explain the need for permanency? 

Do the parents understand how the target problem(s) is related 

to permanency and why the problem(s) stands in the way of 
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restoration? 

Were the parents involved in the definition and selection of 

the target problem(s)? 

Is the target problem(s) so serious that restoration will be 

t.possible unless the problem(s) is resolved? 

Would a judge keep the child in placement it the target 

problem(s) is not resolved? 

If the target problem(s) is not resolved, would the child be 

harmed if returned to the parents? 

Does the agreement encourage and facilitate visitation? 

Does the agreement provide for ongoing assessment and 

negotiation, if necessary? 

Are the expectations of and objectives for the parents 

realistic and achievable within the time frame? 

Do parents and the worker agree not only on what the 

problem(s) is but on how the problem(s) can be resolved? 

Do the expectations and objectives identified in the agreement 

reflect an awareness of and a respect for the parents' 

cultural and religious values and family tradition? 

Do the expectations and objectives identified in the agreement 

reflect an awareness of and a respect for basic parental 

rights and responsibilities? 

Are the objectives for and expectations of the child, foster 

parents, social workers, and others affected by the agreement 

clearly described and realistic? 

Does the agreement call for small step-by-step movement toward 
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a desired outcome rather than a large, dramatic, or complete 

change in behavior or situation? 

Are the expectations of other agencies, professionals ,  and 

community resources clearly described and realistic? 

Does the agreement build upon the parents' assets and 

strengths? 

I there a clear time limit and time line for the achievement 

of each task and objective? 

Is there provision for a team review of progress toward the 

objective? 

Is there a clear statement of the consequences if objectives 

are not met? 

Do the parents understand that court actions or the 

termination of parental rights is a possible consequence of 

failure to reach the goals and objectives outlined in the 

service agreement? 

Is the service agreement positive in the sense of what the 

parents should do rather than what they should not do? 

Does the service agreement include, where possible, the 

utilization and participation of informal resources and 

natural helpers from the parents' own network of family, 

friends, groups, or organizations? 

Has the parents •  attorney had an opportunity to participate in 

the development of the service agreement? 

Does the research and professional literature indicate that 

the specific methods of intervention described in the 
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agreement are the ones most likely to succeed? 

Is there an aqreed upon and objective method of measuring the 

parents ' progress toward the goals and objectives? 

Does the agreement reflect an attitude of hopefulness, 

encouragement, and helpfulness rather than pessimism and an 

expectation of failure? 
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APPENDIX VI: SAMPLE FCRB AGENDA - FOSTER CARE REVIEW BOARD 

5 minutes 

10 minutes 

5 minutes 
(each) 

10 minutes 

SAMPLE AGENDA 

Read Case Plan Form (830) 

Interview Caseworker 
Clarify any items on case plan form. 
What is your permanency plan? 
What is your rationale for choosing this plan? 
How were higher-priority types of permanency 
plans ruled out? 
Have you contacted all appropriate family 
members to discuss permanence? 
Does the case record have a complete history 
of child ' s  involvement with child welfare 
authorities? 
What steps must be taken to achieve this plan? 
What steps have already been accomplished? 
What steps will be accomplished by the next 
review? 
What obstacles have been encountered and/or 
are anticipated? 
Is there a written service agreement? 

Interview interested persons 
(Biological parents, foster parents, child, 
attorneys, therapists) 

Are they aware of the permanency plan? 
Do they agree with the plan? 
What is your proposed alternate plan if you 
disagree and why? · 
What has to be done to achieve this permanency 
plan? By you? By others? 
how long of you think it will take to do these 
things? 
What help do you need from DSS? 
What is the frequency and reliability of 
visits between the child, siblings, parents, 
or significant others? 

Adults may be asked: 
How does the child react to visits? 

Children may be asked? 
How does your visiting with parents/relatives 
go? 
Where would you like to live and call your 
permanent home? 

Discuss permanency 
recommendation. 
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Discuss adequacy of progress ; vote and give 
rationale it inadequate. 
Discuss current living arrangement; vote and give 
rationale i t  inappropriate. 
Discuss DSS placement plan; vote and make 
recommendation. 
Identity barriers and use other data-gathering 
checklists as appropriate 
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Appendix VII : Foster Care 
Recommendation 
Report Form 

Review 
Letter 

Board 
and 

Foster Care Review· Board 
Ms. Sxxxxx Bxxxxxx 
2602 Uxxxx Avenue 1st Fl. 
Baltimore, Md. 21215 

Dear Ms. Bxxxxxx: 

September 12, 1990 

re: Sxxxxx Childxx 

I am sorry you were unable to attend �he Baltimore City Northwest 08 Foster Care 
Review Board meeting on July 25, 1990. 

The Department of Social Services presented the following goal tor Sxxxxx 
Childxx's future: she will be prepared tor independent living by age twenty-one. 
The board agrees with that goal and recommends that this plan b e  pursued in the 
child's best interest:. After conaiderin,g the obataclea in this c,ase and the 
efforts made to acquire a permanent living arrangement for this child, the board 
finds that proaress coward the Department of Social Services' goal is adequate. 

At:· the time of che review, this child waa placed with her grandmocber who does not 
wane to become a restricted toscer home. The board finds tbat tbe current living 
arrange.ment is inappropriate .. This grandmother is noc a licensed resource and she 
ia unable co provide adequace care and guidance eo chis young woman4 The DSS 
presented the following plan tor where SXX%ZX ahould live: she will remain with 
her grandmocber and ehe Juvenile Service Administration will be responsible tor 
presenting a placement plan to the court. The board di•agrees vith the 
Oepartment• s  placement plan4 Tbe Board recoaaends a residential treatment center. 

These recommendations are advisory. They will be sent to the Department ot Social 
Services and then to the Juvenile Cour�. The board' s  recommendation does not 
necessarily change the plans for Sxxxxx. If you have further questions about these 
recommendations, please call me in Baltimore at (301) 554-5691. If you have 
questions about the plans for Sxxxxx, please call Sharon Hall ac 361-4335. 

Sincerely, 

Statt Aaaiatant 
MLC/scj 
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Child's Na•e: 
Caaevorkar: 
Legal Scacua: 
Judge/Master: 

CASJ: �TIOif UPOR:r fORK 

Balci.ore Cicy Norcbveac #8 Foater Care Review Board 
Department of Hu.an Resources 

Sxxxxx Childxx Review Datal July 25, 
DSS Cau lluabar: 442442 

DSS co-itaan'c Dockec HUmber: 
Dace Nexc Review: January, 

1990 

1991 

On the above dace che review board reviewed che permanency planning and 
current placement for Sxxxxx Childxx in accordance with the Family Law Arcicle 
(Section 5-544) of the Maryland Code and Title IV-B (Section 427) of the Social 
Security Act. 

The Deparcaenc of Social Services pruented che following goal for 
per11anence for Sxxxxx Childxx: abe viH be prepared tor independent living by age 
twenty-one. The board agreea with that goal and recoaaenda that this plan be 
pursued in che child's beat interesc. After conaiderina the obataclea in thia caae 
and the effort• made co acquire a ,peraanent living arrangement for this child, the 
board find.• that prog.reaa tovard the Department of Social Services' goal ia 
adequate. 

Ac the ciaa of che review, chia child waa placed vicb bar ar.....S.Ocbar who 
doea not vane co beco•e a raacricted foacar bo•e. Tbe board tioda tbat tbe 
current living arrangement ia inappropriate. Thia grandaother ia not a licenaed 
reaouree and aha i• unable to provide &de�uaca care and. auidance to thia youn& 
woaan. The DSS presented the following plan for where Sxxxxx ahould live: abe 
will remain vicb her grandmother and the Juvenile Service Adainiacration will be 
responsible for prasentin& a placeaent plan to the cour�. The board di••&r•e• 
vitb che Deparcaenc•a placeaenc plan. The Board recoaaen4a a raaidencial trea�enc 
cence.r. 

Scaft Aaaiacanc Dace 

( ) The Depar�aenc of Social Services accepta the review board ' s  recommendation. 
( ) The Deparcaeat of Social Services doea not accepc the review board' s  

recoiUlendacion. 
( ) Explanation attached. 

Comments (uae reverse aide it naceasary ) :  

DSS Designee Dace 
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Appendix VIII: Sample Motion for Leave to Intervene. 

IN THE MATTER OF 
: 

. . 
000 

IN THE 
CIRCUIT COURT 
FOR 
BALTIMORE CITY 
DIVISION FOR 
JUVENILE CAUSES 
Petition No(s) . :  

MOTION FOR LEAVE TO INTERVENE 

, "foster mother" of the Responde.nt, 
--

�
------------�-

-
-
-
�

-
.
-

h�ereby applies to intervene in the above-captions 
matter pursuant to Maryland Rule 922b and states the following in 
support: 

1. seeks legal custody and guardianship of the 
Respondent, 

2 .  is the paternal aunt of the Respondent. 

3 .  has been in the care and custody of 
since on or about February 113, 1977. 

4 .  has provided a home and assumed parental 
responsibilities for ------- since ' s  father voluntarily 
placed her with 

5 .  A "Case Plan" from the Baltimore City Department of 
Social Services, dated and signed XXXXXXXXX XXXX 
and X. XXXXXXXXX by D. B . ,  states that the agency (DSS) is 
recommending adoption by the present foster mother. 

6. The whereabouts of the natural parents of ------------
are unknown. 

7 .  ------------ wishes to adopt ----------------

For the aforegoing reasons , applies for leave to 
intervene as a defendant for dispositional purposes. 

Respectfully submitted, 

XXXXXX XXXXXX by her Attorney 
XXXXX X .  XXXXXX 
Staff Attorney 
Legal Aid Bureau, Inc. 
714 East Pratt Street 
Baltimore, Maryland 21202 
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Telephone: 539-5340 

CERTIFICATE OF SERVICE 

I ,  , hereby certify that copies of the 
aforeqoinq Motion for Leave to Intervene and attached Order were 
mailed first class, postage prepaid this day of November, 
1983 to , Esq., Baltimore city Department of 
Social Services, 1510 Guilford Avenue, Baltimore, Maryland 21202 
and , Esq . ,  University of Maryland Law School , 
Clinical Program, 510 West Baltimore Street, Baltimore, Maryland 
21201. 

XXXXX X. XXXXXXX 
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IN THE MATTER OF 

Upon consideration of 

: 
: 
. . . . 
. . 

000 

ORDER 

Intervene and any opposition submitted 
day of , 19_ hereby 

IN THE 
CIRCUIT COURT 
FOR 
BALTIMORE CITY 
DIVISION FOR 
JUVENILE CAUSES 
Petition No(s) . :  

Motion for Leave to 
thereto, it is this 

ORDERED that leave to intervene as a defendant for 
dispositional purposes is GRANTED. 

JUDGE 
APPROVED BY: 

Master 

DATE 
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Appendix IX: Court Order Appointing Counsel and Giving Counsel the 
Right to Inspect All Records. 

IN THE MATTER OF 
: 
: 

: 

000 

ORQER 

IN THE 
CIRCUIT COURT 
FOR 
BALTIMORE CITY 
DIVISION FOR 
JUVENILE CAUSES 
Petition No(s) . :  

It is this day of , 1984, by the Circuit 
Court for Baltimore City, Division for Juvenile Causes, 

ORDERED, that be appointed to represent ___ _ 
and , the minor children, subject of these petitions. 

IT IS FURTHER ORDERED, that is authorized 
and empowered to investigate fully the facts of these children ' s  
case, and to inspect and obtain copies of all medical records, 
social summaries, psychiatric and/or psychological evaluations, or 
other records they deem necessary or relevant to these children ' s  
case. 

JUDGE 

Recommended By: 

Juvenile Master 

True Copy Test 
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Appendix X: Shelter care Order 

MATTER OF: 

I.D. t 

DATE: I I 
* CIRUCIT COURT FOR 
* BALTIMORE CIT¥ 
* 
* 
* DIVISION FOR JEVENILE CAUSES 
* 
* PETITION 
* 

******************************* * ******************************* 
0 R D E  R 

SHELTER CARE ORDER 

WHEREAS, IT HAS BEEN DULY DETERMINED B¥ THE CIRCUIT 
COURT FOR BALTIMORE CITY, DIVISION FOR JUVENILE CAUSES, THAT 
CONTINUED RESIDENCE IN THE HOME IS CONTRARY TO THE WELFARE OF THE 
RESPONDENT CHILDREN: AND THAT THE FOLLOWING CIRCUMSTANCES EXIST: 

REASONABLE EFFORTS REQUIRED BY 4 2 U . S  • C. SECTION 
672 (A} (1�)�AN�D�DEFINED BY 42 U.S.C. SECTION 671 (A) (15) WERE 
MADE; OR 

���.
REASONABLE EFFORTS REQUIRED BY 42 U.S.C. SECTION 

672 (A} (1) AND DEFINED BY 42 U.S.C. SECTION 671 (A) (15) WERE 
NOT MADE BECAUSE OF THE EMERGENT NATURE OF THE SITUATION. 

·-===� THE COURT HAS NOT DETERMINED WHETHER SUCH 
REASONABLE EFFORTS WERE MADE, 

.::-=-:-- THE COURT HAS DETERMINED THAT REASONABLE EFFORTS 
WERE NOT MADE, 

IT IS HEREBY ORDERED, ON THIS __ DAY OF _____ _ 
19 __ , THAT 
IS EMPOWERED'-;:AN=D--;:;:D�IRE=CT=E;;;D�T;;;;O�RE=c:;:;E-;I;;V;;-E"""'RE=s;;-;PO=N;;D:;E:;::N;:T;--:::C:;;H;;I-;-LO-;-;(RE=N:::-);--;T::O:-::B:-::E� 
KEPT IN SHELTER CARE UNDER CARE AND CUSTODY , PENDING HEARING ON 
THE ABOVE-ENTITLED CAUSE AND FOR A PERIOD NOT TO EXCEED 30 DAYS. 

IT IS FURTHER ORDER THAT: 

THE PARENT OR GUARDIAN 
=-----=--=--=--=--=--=-- RETAIN MEDICAL GUARDI�AN:;S:=:RI=P:::-:O::-:F;;-;RE=s=-=PO=ND=ENT={7S=')::-,:-. 
OR 

IS HEREBY GRANTED THE AUTHORITY TO CONSENT TO THE PROVISION OF 
ROUTINE AND EVALUATIVE MEDICAL CARE , INCLUDING OUTPATIENT MENTAL 
HEALTH AND DENTAL CARE, FOR RESPONDENT(S) . 

MASTER 
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Appendix XI: Sample Forms-Adjudicatory Stipulation, Stipulation 
Adjudicatory with Disposition, .Stipulation 
Disposition, Review Stipulation 

CIRCUIT COURT FOR BALTIMORE CITY 

DIVISION FOR JUVENILE CAUSES . 

ADJUDICATORY 

STIPULATION 

RESPONDENT (S) =-----------------------

PEllTION (S) =--------------------------

DATE:-----------------------------

The parties stipulate to the following facts. 

FACTS: 

1. Reasonable efforts reguired by 42 United States Code Annotated, Section 672 (a) (1) and 

defined by 42 United States Code Annotated, Section 671 (a) (15) have been made. 

2. 
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PENDING 
DISPOSITION: 

1 .  The Respondent (s) parent (s) shall notify the Court, their attorney (s) and the Department of 

Social Services of any change in their address. 

2. 

3. 

·---------------------------------------------------------------------

COUNSEL FOR PETITIONER 

COUNSEL FOR RESPONDENT (S) 

COUNSEL FOR MOTHER APPROVED: 

COUNSEL FOR FATHER MASTER 

DATE 
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CIRCUIT COURT FOR BALTIMORE CITY 

DIVISION FOR JUVENILE CAUSES 

STIPULATION 

ADJUDICATORY WITH DISPOSITION 

RESPONDENT (S) : -----------------------

PETITION NUMBERS (S) : ------------:--------------

DATE=-------------------------------

The parties stipulate to the following facts and disposition. The parties also stipulate and agree that 
these facts render Respondent (s) as Child(ren) in Need of Assistance as defined in Courts Article 3-810 of the 
MARYLAND CODE ANNOTATED and the proposed disposition is in Respondent (s) best interest. The parties 
further consent to an Order being issued effectuating the proposed disposition. 

FACTS: 

1. Reasonable efforts required by 42 United States Code Annotated, Section 672 (a) (1) and 

defined by 42 United States Code Annotated, Section 671 (a) (15) have been made. 

2 . 
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DISPOSITION 

1. The Respondent (s) Parent (s) shall notify the Court, their attorney (s) and the Department of 

Social Services of any change in their address. 

2. The Court shall be requested to sign a Certificate of Hearing. 

3. 

COUNSEL FOR PETITIONER 

COUNSEL FOR RESPONDENT (S) 

COUNSEL FOR MOTHER APPROVED: 

COUNSEL FOR FATHER MASTER 

DATE 
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CIRCUIT COURT FOR BALTIMORE CITY 

DIVISION FOR JUVENILE CAUSES 

STIPULATION 

DISPOSITION 

RESPONDENT (S) : -----------------------

PETITION NUMBERS (S) :------------------------

DATE:-------------------------------

The parties stipulate to the following facts and dispositlon. The parties also stipulate and agree that 
these facts render Respondent (s) as Child(ren) in Need of Assistance as defined in Courts Article 3-810 of the 
MARYLAND CODE ANNOTATED and the proposed disposition is in Respondent (s) best interest. The parties 
further consent to an Order being Issued effectuating the proposed disposition. 

FACTS: 

1 .  Reasonable efforts required by 42 United States Code Annotated, Section 672 (a) (1) and 

defined by 42 United States Code Annotated, Section 671 (a) (15) have been made. 

2. 
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DISPOSITION 

1. The Respondent (s1 Parent (s) shall not1fy the Court. their attorney (s) and the Depat1ment of 

Social Services of any change in their address. 

2. The Court shall be requested to s!gn a Certificate of Hearing. 

3 . 

COUNSEL FOR PETITIONER 

COUNSEL FOR RESPONDENT (S) 

COUNSEL FOR MOTHER 

COUNSEL FOR FATHER 

APPROVED: 

MASTER 

DATE 

Page 2 of 2 pages 
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CIRCUIT COURT FOR BALTIMORE CITY 

DIVISION FOR JUV€NILE CAUSES 

REVIEW 

STIPULATION 

RESPONDENT(S):------------------------------------------------

PETITION NUMBERS (S) : ---------------------------------------------

DATE:--------------------------------------------------------

The parties stipulate to the following facts. 

The parties stipulate and agree that Respondent (s) (doldo not continue) to be Chdd(ren) in Need 
of Assistance as defined in Courts Article 3-8 01 of the Md. Code Annotated and that It Is In Respondent (s) 
best Interest the following order {s) be issued. 

FACTS: 

1 .  Reasonable efforts required by 42 United States Code Annotated, Section 672 (a) {1) and 

defined by 42 United States Code Annotated, Sec1ion 671 (a) (15) have been made. 

2. 

Page 1 or-2 f"ages 
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Pending further review 

1. The Respondent (s') Parent (s) shall notify the Court, their attorney (s) and the Department of 

Social Services of any change in their address. 

2. The Court shall be requested to sign a Certificate of Hearing. 

3. 

COUNSEL FOR PETITIONER 

COUNSEL FOR RESPONDENT (S) 

COUNSEL FOR MOTHER 

COUNSEL FOR FATHER. 

APPROVED: 

MASTER 

DATE 
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