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Governing the Globalization

of Public Health

Allyn L. Taylor

cerns are increasing. Infectious and non-communicable dis-’

The number and the scale of transboundary public health con-

eases, international trade in tobacco, alcohol, and other dan-
gerous products as well as the control of the safety of health services,
pharmaceuticals, and food are merely a few examples of contempo-
rary transnationalization of health concerns. The rapid development
and diffusion of scientific and technological developments across
national borders are creating new realms of international health con-
cern, such as aspects of biomedical science, including human repro-
ductive cloning, germ-line therapy, and xenotransplantation, as well
as environmental health problems, including climate change, bicdi-
versity loss, and depletion of the ozone layer. Growth in international
trade and travel, in combination with population growth, has served
to increase the frequency and intensity of health concerns bypassing
or spilling over sovereign boundaries. -

Although health has traditionally been seen an area of limited mul-
tilateral cooperation, there is growing awareness that contemporary
globalization has led to the proliferation of cross border determinants
of health status and is undermining the capacity of nation states to pro-
tect health through domestic action alone. Consequently, globalization
is creating aheightened need for new global health governance struc-
tures to promote coordinated intergovernmental action.

This emerging need for new mechanisms and models for'collective
health action is a fundamental force behind the rapid expansion
of international health law. Today, the growing field of international
health law encompasses treaties and other legal instruments ad-
dressing diverse and complex concerns and is increasingly recog-
nized as integrally linked to most other traditionally defined inter-
national legal realms.

Despite growing awareness of the capacity of conventional inter-
national law to serve as a dynamic tool for multilateral health coop-
eration in an increasingly interdependent world, little scholarly con-
sideration has been paid to how twenty-first century global health

- lawmaking should be managed from an international institutional
basis.! With multiple international organizations sharing lawmaking
authority for global health and with other actors engaged in the in-
ternational legislative process, international lawmaking shows po-
tential for fragmented, uncoordinated, and inefficient sprawl.

This article seeks to contribute to the emerging discussion on
global health governance by examining how globalization and the ris-
ing need for new global health governance structures is a driving force
behind the expansion of conventional international health law. The
article considers the complexities associated with using conventional
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vehicles to advance international cooperation and the inherent lim-
itations-of the international legislative process. It examines whether
the present institutional framework is adequate and appropriate to
meet the emerging global health law governance needs of the world
community and whether leadership by the World Health Organization
could strengthen global coordination and effective implementation of
future developments in this rapidly evolving domain of international
legal concern. Conventional international law is the primary interna-
tional legal vehicle by which international organizations can advance
international legal cooperation, so the article focuses on treaty law
rather than other sources of international law.

The Evolution of International Law

Related to Public Health

Globalization and the Expariding Domain

of International Health Law

It has been widely observed that globalization has critical implications
for public health and global public health governance.” A dominant
characteristic of contemporary globalization is that it has introduced
or expanded risks to health that transcend national bordersin their ori-
gin or impact.® Such risks may include emerging and re-emerging in-
fectious diseases, global environmental degradation, food safety,and
an array of non-communicable diseases as well as trade in harmful
commodities such as tobacco.

For example, the magnitude of the global impact of catastrophic
appearances of new infectious diseases and the violent worldwide
reemergence of old contagions has vividly evidenced the globalization
of public health. Over the last two decades nations worldwide have
been confronted with outbreaks of virulent strains of many old dis-
eases and over thirty newly recognized pathogens, including, most no-
tably, HIV/AIDS. Most recently, the well-publicized global threats of
severe acute respiratory syndrome (SARS) in late 2002 and 2003 and
outbreaks of both human (H3N2) and avian (H5N1) influenza less
than a year later captured public and media attention. The SARS epi-
demic spread rapidly from its origins in southern China until it had
reached more than 25 other countries within a matter of months. In
addition to the number of patients infected with the SARS virus, to-
taling more than 8000 cases and 774 known deaths, the disease had
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profound economic and political repercussions in many of the af-
fected regions. Reports in early 2004 of isolated new SARS cases and
a fear that the disease could reemerge and spread put public health
officials on high alert for any indications of possible new outbreaks,
Concerns about rapid worldwide transmission of communicable dis-
eases were confounded by epidemic outbreaks of both human
(H3N2) and avian (H5N1) influenza in 2003-2004. Although these
two recent epidemics have thus far had a limited relative impact on
global health, the magnified public attention has promoted a mobi-
lizing vision for coordinated health action and, in some cases, jolted
global awareness and appreciation of the interconnectedness be-
tween domestic and international health,
The impact of increasing global integration for the globalization
" of public health is not, of course, an entirely new phenomenon. It has
long been recognized that challenges to health are increasingly in-
ternational* and have led to the obsolescence of the traditional dis-
tinction between national and international health policy.> However,
contemporary globalization has had an unprecedented impact on
global public health.
As Dodgson, Lee, and Drager have observed, the dramatic growth
in geographical scope and speed with which contemporary trans-
- border health risks have emerged has effectively challenged the es-
tablished system of health governance defined by national bound-
arjes.® Contemporary globalization has thus

layer, and climate change. Further, continuing scientific progress and
developments are generating ongoing global debate on codifying new
international commitments, including global bans on certain novel
technologies, such as reproductive human cloning.®

Issue Linkage

Globalization has contributed to the expansion of international health
by contributing to enhanced appreciation of the interconnectedness
of contemporary global concerns and, concomitantly, the ‘linkage” of
health to other international legal issues. Internationa] legal schol-
ars have conventionally compartmentalized and treated substantive
subject matters such as human rights, environmental protection,
health and arms control, as discrete, self-contained areas with lim-
ited connections.® Students of international law have only recently
begun to recognize the nexus among different realms of interna-
tional law, such as trade and human rights, and human fights and en-
vironmental protection.l! '

The evolution of the concept of international security, a realm at the
fore of the global community’s political agenda, provides an interest-
ing example of this phenomenon. The traditional understanding of in-
ternational security has come under increasing scrutiny in recent
vears with growing support for a comprehensive and multisectoral
conceptualization of security that addresses'the wide-ranging factors

contributed to the rapid decline in the prac-
tical capacity of sovereign states to address
contemporary health challenges through
unilateral action alone and has amplified
the need for health governance that tran-
scends traditional and increasingly inade-
quate unilateral national approaches.
Conventional international law - treaty

Globalization is creating a
heightened need for new global
health governance structures
to promote coordinated
intergovernmental action.

that impact on the vulnerability of people.
The linkage between health and security sits
squarely at the center of this movement. For
instance, in May 2003, the Commission on
Human Security released a report propos-
ing a new security framework that focuses
directly on improving the human condition,
including a key public health component. 12

As a further example, the development

law - has received new prominence as a tool

for multilateral cooperation in the public health field as states in-
creasingly recognize the need to complement domestic action in the
health sector with cross-sector and cross-border action to protect the
health of their populations. The momentum of globalization is such
that governments must turn increasingly to international cooperation
to attain national public health objectives. Globalization has increased
the need for new, formalized frameworks of international collabora-
tion, inchiding conventional international law, to address emerging
global health threats and to improve the health status of poor states
that have not benefited from globalization - the so-called “losers” of
globalization.” Global health governance is, therefore, not about one
world government, but about institutions and legal practices that
facilitate multilateral cooperation among sovereign nation states.®

Globalization has also impacted the development of international

health law, because increasing globat integration has compounded the
impact of other contemporary global developments that are strongly
connected with health status and thereby magnified the need for
frameworks for international cooperation. For example, the spread
of communication and information technologies has dramatically
accelerated the rate of scientific progress and its diffusion and appli-
cation around the globe. This rapid worldwide dissemination of re-
cent advances in scientific knowledge and technology has advanced
international agreement and action by providing the evidence base
and the technological tools needed for effective national action and
international cooperation in a wide range of treaties - including
those concerned with the safety of chemicals, pesticides, and food and
the disposal of hazardous wastes. At the same time, however, the use
of environmentally damaging technologies has also contributed to the
codification of international law by propelling global health threats
such as biodiversity loss, marine pollution, depletion of the ozone
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agenda has evolved over the past few vears
from a view focused exclusively on unbridled and “rickle-down” eco-
nomic growth, towards a more holistic perspective that economic
growth should be cased by multidimensional concepts such as sus-
tainable development and human development. The concepts of
human development and sustainable development encompass the
idea of expanded intersectoral action and coordination of econormic,
social, and environmental policy to improve the human condition.
Health and the relationship between improved health and develop-
ment are at the core of this development agenda.’ At the same time
as these developments public health policy-makers have expanded in-
tersectoral global public health action to address the increasingly
evident intersectoral determinants of health status, including poverty,
education, technology, and the environment.

These global public policy developments have important implica-
tions for the conceptualization and advancement of international
health law.'* As a consequence of “issue linkage” international health
law is increasingly understood to be a key component of other inter-
national legal regimes, including labor law, human rights, environ-
mental law, trade, and arms control. For example, the extraordinary
growth of international trade means the link between health and
trade in a number of the World Trade Organization (WTO)'s treaties
is becoming increasingly manifest in a wide range of areas including
access to medicines, food security, nutrition, infectious disease con-
trol, and biotechnology.}® In addition, as noted above, health has
been linked to international peace and security issuesin multiple con-
texts, including those of HIV/AIDS, and biological and other weapon
systems. Overall, health is emerging as a central issue of multilater-
alism as a consequence of issue linkage in combination with the
widespread impact of globalization. )

“Issue linkage™is not limited to mere doctrinal debates, but also im-
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pacts contemporary codification efforts. Coordinated action on health
and other traditionally distinct substantive concerns has become
increasingly commonplace in international legislative projects. For
example, as described above, sustainable development encompasses
the idea of intersectoral coordination of environmental, economic,
and social policy to improve the human condition.!® The praxis of sus-
tainable development informed the 1992 Rio Declaration on Envi-
ronment and Development and has been elaborated in a number of
international instruments, including the Conventions on Climate
Change and Biological Diversity.
As afurther example, the evolution of international health law has
been very much tied to the protection and promotion of human rights
- related to physical and mental integrity.”” The principal international
legal basis for the right to health and other human rights relevant to
. health is found in the core instruments of human rights law: the In-
ternational Bill of Rights which consists of the Universal Declaration
of Human Rights (1948), the International Covenant on Economic,
Social and Cultural Rights (1966), and the International Covenanton
Civil and Political Rights (1966). However, there has been an emerg-
ing global understanding, arising primarily from public health ap-
proaches to HIV/AIDS, that human rights and public health are in-
tertwined and interdependent.!® Consequently, the domain of human
rights in relation to health has expanded conspicuously in the last
decade or so with bodies of the United Nations system paying in-
creasing attention to the interrelation between health and human
rights, and tailored human rights instruments now address the rights
of particular populations, such as persons with HIV/AIDS and dis-
abilities, women, children, migrant workers, and refugees and,
most recently, the interrelation between the human right to health
and access to medicines.

The Promise and Limitations of International Law
for Global health Governance

Health has emerged as a key global policy issue as a consequence of
the globalization of public health, including the recently enhanced ap-
preciation of the centrality of health to most realms of international
relations. :
Contemporary international health law includes a wide and grow-
ing diversity of international concerns. The scope and depth of con-
temporary international health law and its nexus with other realms
of international legal concern reflects growing multilateral concern
with and international cooperation to address the impact of con-
temporary globalization on public health, including aspects of bio-
medical science, human reproduction and cloning, organ transplan-
tation ‘and xenotransplantation, infectious and non-communicable
diseases, international trade and the control of safety of health serv-
ices, food and pharmaceuticals, and the control of addictive substances
such as tobacco and narcotics.?® As described above, international
health law is also increasingly linked with other realms of multilateral
concern. Arms control and the banning of weapons of mass destruc-
tion, international human rights and disabilities, international labour
law and occupational health and safety, environmental law and the
control of toxic pollutants, nuclear safety and radiation protection,
and fertility and population growth are all intimately related to the
domain of international health law.2! The current configuration of in-
ternational health law and the contribution of intergovernmental
organizations to its development have recently been examined.??
Globalization is creating new and increasingly difficult governance
needs. In the realm of public health, enhanced cooperation among
nation states is proving increasingly necessary to address the rising
number and complexity of transboundary health problems. Global
health governance in the twenty-first century, therefore, is likely to
include expanded use of international law through the codification of
new agreements and the adaptation of existing ones as nations at
all levels of development increasingly recognize the need to provide
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a framework for coordinated action in an increasingly interdepend-
ent world. Global health development strategies, including the cod-
ification and implementation of treaty law, will be needed to address
increasingly complex, intersectoral, and interrelated global health
problems. ~ ’

The burgeoning literature examining health and international
health law as global public goods testifies to the increasing signifi-
cance of conventional international law as a mechanism for future
international collective action in this era of globalization.?? The in-
terdependence and integratian associated with globalization means
that providing global public goods such as public health increasingly
requires action to be undertaken at the global level through effective
international cooperation.

Notably, the ever-expanding sense of global heaith interdepend-
ence and global health vulnerability fostered by contemporary glob-
alization may also, over time, become a powerful factor in overcom-
ing the penchant for isolationism or unilateralism that, at times, has
characterized the foreign policy of some powerful states, including,
most notably, the United States, and thus contribute to the relevance
of international health law by encouraging both the codification and
implementation of effective international commitments.

Conventional international law is, of course, an inherently imper-
fect mechanism for international cooperation and the international
legislative process is characterized by numerous and manifest limi-
tations - including challenges to timely commitment and imple-
mentation - although considerable advances have been made in the
last few decades.2*

Globalization has also, in some respects, magnified the complex-
ity of using conventional international law as an effective vehicle for
intergovernmental cooperation. Increasing global interdependence
may, as suggested above, enhance the codification and implementa-
tion of effective international health commitments by expanding
awareness of global health vulnerability and the need for collective
and concerted action. However, while contemporary health chal-
lenges are of concern to all countries because of their transborder
character, many such problems are particularly acute in the poorest
nations that are in the weakest position to negotiate effective and col-
lective international obligations. Further, the deepening of poverty
and accentuation of health inequalities among and within countries
as well as the expanding numbers of increasingly complex and mul-
tifarious transnational health concerns and determinants of health
status considerably compounds the challenge of using international
legislation as a means to promote global public goeds. In addition,
as described further herein, the expansion in the number and power
of non-state actors in the health domain is impacting on the capac-
ity of traditional modes of state- to- state cooperation, including
international law, to address global health concerns.

Despite the conspicuous limitations of the international lawmak-
ing process and the inherent challenges associated with using treaties
to promote international collective action in a globalizing world,
treaties can be useful for raising public awareness and stimulating
international commitment and national action. As an increasing
number of health threats are global in scope or have the potential to
become 5o, international treaties and other such legal mechanisms
are of vital and ever-increasing importance and are an essential, al-
beit limited, component of future global health governance.

Global Health Governance and International Law:
The Institutional Framework

Contemporary Global Health Governance

In recent years there has been considerable development in the field
of international organization with the number of intergovernmental
organizations active in the domain of health and other fields of in-
ternational relations growing dramatically. A diversity of intergov-
ernmental organizations now contribute to the elaboration of the
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increasingly complex and multivaried field of international health
law.25 These include the United Nations and its agencies, organs, and
* otherbodies, and international and regional organizations outside of
the United Nation's system. Within the comprehensive United Na-
tions-system, for example, organizations with significant involve-
ment in the health sector include WHO, UNICEF, FAC, UNEP,
UNDPF, UNFPA and The World Bank. Globalization has also ex-
panded the web of relevant international organizations in the field of
global health, including, notably, the WTO. Overall, an increasing
number of intergovernmental organizations with express lawmaking
authority and relevant mandates have served as platforms for the cod-
ification of international law related to health; others have influ-
enced contemporary international law in this field.

More than fifty years after the founding of the United Nations, the
world has changed dramatically and there has been a multiplication-

of non-state actors in international health with the private sector be-
coming an increasingly important player in health governance. These
non-state actors include a wide assortment of foundations, religious
groups, nongovernmental agencies and for-profit organizations -
such as the pharmaceutical industry - with a powerful influence
on international health policy, including global lawmaking. Innova-
tive “international health coalitions” that involve diverse global health
actors,?6 such as health research networks

of international health, this is not the case forinternational health
lawmaking.

The vast majority of international legislative projects are con- .
ducted under the auspices of international organizations. Public in- *
ternational organizations are institutional mechanisms for multilat-
eral cooperation and collective action. Their organizational structures
and formal administrative arrangements provide stable negotiating
forums for member states in realms within their relevant legal au-
thority, thereby anchoring and facilitating intergovernmentai coop-
eration.32 Private-sector actors cannot replace international organi-
zations as institutional focal points for global debate and codification
of binding norms by state actors. Consequently, as this article has
illustrated, public international organizations with relevant law-
making authority will provide increasingly important vehicles
through which states can develop and implement public pohcy as
global integration progresses.

Institutional Overload

The proliferation and patchwork development of multilateral or-
ganizations with overlapping ambitions and legal authonty creates
the risk that international health law may develop in an inconsistent
and suboptimal manner. The experience of international environ-
mental law over the last twenty vears pro-

and public-private partnerships are also
increasingly commonplace and have an im-
portant influence on contemporary globa.l
health governance.?”

The growing significance of non-state ac-
tors in global health governances combined
with widespread criticism of the United Na-
tions and its specialized agencies, includ-
ing WHOQ, has led some commentators to
suggest a declining and, perhaps, dwindling
role for intergovernmental organizations in
global health governance. Further, it is ar-

Health has emerged as a key
global policy issue as a
consequence of the globalization
of public health, including the
recently enhanced appreciation
of the centrality of health
to most realms of
international relations.

vides a cautionary example that demon-
strates that uncoordinated lawmaking
activity by different intergovernmental or-
ganizations may have counterproductive
and inconsistent results.33 Scholars argue
that, as a consequence of the absence of an
umbrella environmental agency, global
environmental governance has suffered
from “institutional overload.”* That is,
the plethora of treaties and organizations
relating to the environment has exceeded
the capacity of states to effectively partic-

gued that globalization is not only reducing
the capacity of national governments to address health challenges
alone, but also, by extension, collectively through intergovernmental
institutions.?® The rise of innovative health coalitions, which often in-
corporate international organizations, is considered as a particular
challenge to the continued authority of international organizations.
Some commentators have emphasized a gradual reallocation of
power from intergovernmental organizations to private-sector actors
and the innovative health coalitions which have gained increasing
power and influence in global health governance.?9 According to this
view, the overall growth in the number and degree of influence in non-
state actors in health governance has led to blurring of the distinct
roles of state and non-state actors in governance activities such as re-
source mobilization®® and contributed to a reallocation of authority
and, perhaps, legitimacy in health governance.

Although globalization has facilitated the rise and influence of
new non-state actors in health,.increasing global health interde-
pendence in fact requires that multilateral organizations play a larger

role in international health cooperation® - at least in the emerging -

realm of international health lawmaldng and implementation. As this
article has illustrated, contemporary globalization has brought about
profound changes in the international context creating a greater need
for meaningful intergovernmental coordination than ever before. At
the same time, it is widely recognized that globalization has tended
to weaken, diminish, and evén fragment the state, but it has not
crushed, destroyed, or replaced it. Ultimately, states retain the final
authority and responsibility to decide which issues are considered and
negotiated at the international level and implemented into domestic
law and policy. Hence, while the growing influence of new health ac-
tors may have led to the blurring of traditional roles in some aspects
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ipate in and comply with them. The inef-
ficient management of global environ-
mental lawmaking has, in part, led some commentators to identify the
need for the establishment of a new public international organization
- the “World Environment Organization.™

There is significant risk that a similar condition of “institutional
overload” and inconsistent standard-setting will emerge in interna-
tional health, a development which will detract from efforts to ad-
dress the important global risks to health and to manage the new
technologies with great potential to advance global public health. For
example, dramatic advances in the field of biomedical science - a
realm with vast opportunities and risks to global public health - has
recently triggered numerous, uncoordinated regional and global
initiatives,?® which have considerably complexified rather than ra-
tionalized the global legal framework.

At the global level, UNESCO, WHO, the United Nations Com-
mission for Human Rights, UNEP and the WTO have all contributed
to the elaboration of international instruments in this rapidly evolv-
ing field without any meaningful institutional consultation, coordi-
nation or planning. The first international instrument to address a
broad range of human rights and public health implications of
biotechnology, the Universal Declaration on the Human Genome
and Human Rights was adopted by the UNESCO General Conference
in 1997. More recently, in 2003, UNESCO adopted an International
Declaration on Human Genetic Data and, at the time of this writing,
is in the process of preparing to negotiate a new proposed Declara-
tion on Universal Norms on Bioethics. During this same period of
time, the United Nations Commission for Human Rights has adopted
resolutions pertaining to human rights and bioethics with implica-
fions for public health,37 while WHO has also adopted resolutions
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and recommended standards on the social,
ethical, and scientific implications of
biotechnology, including human reproduc-
tive cloning.

There 1s growing evidence of fragmenta-
tion, duplication, and inconsistency in this
highly complex realm, particularly with re-
spect to binding instruments that have been

The penchant for isolationism
or unilateralism, at times, has
characterized the foreign policy . conundram of contradictory international
of some powerful states,”
including, most notably,
the United States

ganizational framework is also needed be-
cause the phenomenon of “issue linkage” in
contemporary lawmaking confounds the

health law rules developed under the aus-
pices of different organizations with over-
lapping legal authority. In international law
generally, the question of issue linkage is

adopted under the auspices of the assorted
international organizations involved in the
field. For example, some of the aspects of the biotechnology revolu-
tion for biodiversity are addressed in the United Nations Environ-
ment Programme’s Convention on Biological Diversity and Biosafety
Protocol. At the same time, the WTO's Convention on Trade-related
Aspects of Intellectual Property establishes standards for protection
of intellectual property applicable to hiotechnology and several other
WTO agreements also apply to biotechnology-related trade disputes.
Most recently, in December 2001, the United Nations General As-
sembly established an Ad Hoc Working Group of the Sixth Commit-
tee to consider a proposed new treaty to ban'the reproductive cloning
ofhuman beings. This negotiation process has been stymied by a split

between those states, led by the United States, that favor a broad- .

based cloning treaty that bans all human cloning, including thera-
peutic cloning, and those states that favor a treaty with a narrow focus
on human reproductive cloning. In the absence of consensus on the
scope of the proposed instrument, in late 2003, the United Nations
Member States agreed to postpone discussions of the proposed treaty
until late 2004.%% Notably, no consideration has been given to ex-
tending the scope of the treaty to comprehensively address critical
and timely issues in spectes altering technology, such as germ line
therapy.®®

These examples illustrate that international lawin biotechnology
is developing in a splintered and disconnected manner as ntergov-
ernmental organizations with overlapping claims to legal jurisdiction
are addressing isolated aspects of the genetics revolution in a piece-
meal and incomplete manner.*® Instead of fostering effective inter-
agency coordination and.strengthened multilateral cooperation to
harness the genetics revolution to advance global public health, the
splintered legal process is aggravating uncertainty about the legal
regime that governs biotechnology. This is partly because standards
adopted under the auspices of different international organizations
are being developed in increasingly contradictory ways, including
conflicting legal standards related to intellectual property.*t

This suggests that, similar to the experience of international envi-
ronmental law, the multiplicity of public international organizations
engaged in standard-setting in biotechnology is also likely to lead to
“treaty congestion” and overwheim the capacity of states to partici-
pate in the lawmaking enterprise and to implement international
commitments. In some respects “institutional overload” in biotech-
nology appears to be leading to a situation of normative overkill. At
the same time, the emerging patchwork of international law in
biotechnology may still fail to comprehensively address the most im-
portant implications of the genetics field for human health. Despite
the extensive international legislative activity in this area, thereis no
legally binding global instrument even under consideration that ad-

dresses the considerable public health implications of the globaliza-
tion of biotechnology.

Advancing Global Health Law Governance

An International Health Law Mandate for WHO

Lessons from the experience of the last several decades of global en-
vironmental governance and recent codification efforts in biotech-
nology illustrate that the international health law enterprise neces-
sitates more effective collective management. More effective
institutional coordination than exists in the current decentralized or-

increasingly understood to concern the al-
location of legal jurisdiction among inter-
national organizations.*?

The World Health Organization has a unique directive to provide
leadership and promote rational and effective development of the
evolving field of international health law. As the largest international
health organization, WHO has wide-ranging responsibilities to ad-
dress global public health concerns based on responsibilities assigned
by its constitution and its affiliation with the United Nations,*3

The structure of the relationship between the United Nations and
WHO is grounded in the United Nations Charter and, in particular,
those sections that describe the objectives of the United Nations. Ar-
ticle 55 of the Charter describes the goals that the United Nations hag
pledged to promote among its members, including solutions of in-
ternational, economic, social, health, and related problems. As the
specialized agency with the primary constitutional directive to act as
the “directing and co-ordinating authority” on international health
work, WHO has the cardinal resppnsibility to implement the aims of
the Charter with respect to health. Although the broad idea that
WHO should promote coordination throughout the United Nations
system is not new to global health governance literature. it deserves
more serious consideration in this neglected realm of international
health lawmaking because of the implications of the current leader-
ship vacuum.

System-wide coordination does not mean full centralization of all
international health lawmaking functions under WHO's auspices. For
at least six reasons, consolidation of all international health law mak-
ing functions under WHO is neither feasible nor desirable. First, as
described the field of international health law is growing rapidly en-
compassing more diverse and complex concerns, in part, as a conse-
quence of issue linkage. Although health is a component of an in-
creasing number of such codification efforts, not all such treaty
enterprises fall squarely within WHO’s core mandate. Second. as de-
scribed further herein, WHO currently has highly limited experi-
ence in international healt} lawmaking and management of global

legal developments. Therefore, WHO lacks the requisite capacity to

undertake full centralization of all lawmaking functions in this rap-
idly developing field. Third, expanding WHO's mandate to address
all aspects of international health law codification could also deplete
the organization’s existing resources and potentially undermine the
ability of the institution to fulfil its well-established and essential in-
ternational health functions.

Fourth, member states are highly unlikely to limit their autonomy
and freedom of action by granting WHO such broad jurisdiction or,
given current economic conditions, to provide it with the vast new re-
sources needed to implement such an expansive new mandate. Fifth,
other international organizations with overlapping legal jurisdiction
would undoubtedly defend against full centralization under the aus-
pices of WHOQ.** WHO has no binding authority over the activities
of other autonomous intergovernmental organizations and, regret-
tably, competition rather than coordination has been a traditional
stamp of organizational relations throughout the United Nations
system.

Fifth, it is important to recognize that there are some advantageous
aspects of the decentralization of the international lawmaking en-
terprise. In particular, as Doyle and Massey have observed, decen-
tralization generates opportunities for international organizations to
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specialize and promotes innovation*? For example, some existing in-
ternational organizations, such as the Food and Agriculture Organi-
zation of the United Nations, have substantial specialized technical
expertise and legal experience that will make an important contri-
bution to future lawmaking efforts. The growing complexity and in-
terconnectedness of global health problems suggest that certain sit-
vations will require moving beyond the “single instrument and single
institution” approach.*6 Notably, in the realm of international envi-
ronmental law, decentralization of the actual lawmaking enterprise
among different institutions has been recognized as a critical factor
in the regime’s widely recognized dynamism.*

While all lawmaking functions should not be consolidated under
WHO auspices, WHO leadership in coordinating codification and
implementation efforts among the diverse global actors actively en-
gaged in health lawmaking could, in theory, foster the development
of a more effective, integrated and rational legal regime and, conse-
quently, better collective management of global health concerns. Ex-
pectations of WHO's capacity to manage the international health
law enterprise must be reasonable and pragmatic, however. It is im-
portant to recognize that effective coordination of international legal
efforts cannot be guaranteed by WHO or by-any other intergovern-
mental organization. Efficiency of international standards and con-
sistency among different treaties may not always be a priority among
states codifying international commitments or the wide array of global
health actors, including other autonomous intergovernmental organ-
izations, that influence the international legislative process. Although
effective coordination of the increasingly complex international health
law regime cannot be assured, an effort to rationalize the international
health law enterprise should pursued with reasonable expectations
and awareness of the limitations of organizational action.

Organizational and Political Capacity

A fundamental precept in global governance is that the “the mandate
should fit the organization and vice versa.*® While WHO clearly has
the legal capacity to serve as a platform for international health law
coordination efforts, a key question that remains is whether or not it
has the necessary organizational and political capacity to meet the
complex new challenges associated with the international health law
leadership mandate proposed in this article.

WHO is unique among United Nations specialized agencies in
that the Organization has traditionally neglected the use of interna-
tional legislative strategies to promote its global public pelicies. De-
spite wide-ranging advancements in international lawmaking by nu-
merous intergovernmental organizations since the founding of the
United Nations over fifty years ago, until recently, WHO encouraged
the formulation of binding international standards in very limited
and traditional contexts and never promoted the use of its constitu-
tional authority to serve as a platform for treaty negotiations in any
area of public health. A decade ago, I attributed WHO’s “traditional
conservatism” about the use of legal institutions largely to its cultural
predispositions - its organizational culture.*?

Some observers continue to marginalize the role of WHO in in-
ternational law, but it is unclear whether and to what extent the con-
ceptualization of WHO's traditional culture is still relevant. Under the
leadership of Dr Gro Harlem Brundtland, Director-General of WHO
from 1998-2003, there were wide-ranging changes in WHO’s tradi-
tional organizational behavior. During Brundtland’s tenure interna-
tional law became more widely integrated into WHO's work than at
any other time in the Organization’s history. Among other things, the
Organization initiated efforts to explore practical linkages between
health and other realms of international law and develop and influ-
ence relevant global public policy. For example, some concrete efforts
were made to establish a broader dialogue between WHO and the
WTO in order to promote health as a legitimate concern on the global
trade agenda and currently WHO holds official observer status on the
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Council of the WTO and some of its key committees.50 As a further
example, notable strides were made to address the Organization’s his-

. torical neglect of the linkage between health and human rights.5'
- Among other things, the Organization established its first health and

human rights adviser post and sought to strengthen is role in pro-
viding technical, intellectual and political leadership in the field.52

Two international legislative projects were also effectively launched
in the last five years. First, the Organization rejuvenated the process
of revising and updating the International Health Regulations, po-
tentially a key international instrument in the area of communicable
disease control. Second and, perhaps, most significantly, WHO re-
vived and accelerated the process of negotiating and adopting its
first convention — the Framework Convention on Tobacco Control ~
anideathat had been initiated in the early 1990s°® and formally pro-
posed in an independent feasibility study for WHO in 1995,%* but had
languished prior to the election of Brundtland. With a strong push
from WHO in the late 1990s, the idea of a WHO tobacco convention
became a viable international negotiation process involving over 160
countries. A final draft of the Convention was adopted by the World
Health Assembly, the legislative organ of WHO, in May 2003, just
prior to the end of Brundtland's term as Director-General.

As I have described elsewhere, these legal developments may her-
ald 2 “turning-point™: a new era in international health cooperation
and, perhaps, an important step towards a new international health
taw leadership role for WHQ.5% The Organization’s unprecedented
consideration of the role of international law and institutions in pro-
moting public health policies in tobacco control and other realms of
international health law concerns suggests a rethinking, reformula-
tion and expansion of the organization’s traditional scientific, tech-
nical approaches to public health.

The question that remains is whether or not the organizational
changes initiated under Brundtland, a unique WHO head because of
her unconventional background in international lawmaking and
diplomacy as well as public health, reflect merely limited and incon-
sequential deviations from established procedures or key steps to-
wards genuine adaptation or evolution WHO's conservative culture3$
that will be sustained and fostered under WHO's new Director-Gen-
eral, Dr. Jong-wook Lee, and beyond. The process of change in inter-
national organizations is stimulated by a variety of factors external and
internal to the institution, including organizational leadership. The
heads of international organizations typically have considerable
agenda-setting power and leadership change and institutional change
frequently go hand in hand in international organizations.”’

At the time of this writing Dr. Lee, a distinguished international .
health practitioner who had been at WHO for 2 substantial number
of years prior to his election as Director-General, has been in his new
office for less than a year. It is, therefore, perbaps toosoon to conclude
whether or not his administration is committed to expanding WHO's
leadership in international health law and whether or not new prac-
tices in this realm will be successfully institutionalized and inte-
grated into the regular processes of the Organization. However, in 2
perhaps noteworthy early signal of Lee’s support for international
legal approaches for public health, on July 30, 2003 the Organization
announced internal structural changes, including the creation of a
new department incorporating ethics, trade, human rights and law.
Prior to Lee’s restructuring of the institution, WHO’s work on these
areas was conducted by discrete departments with limited connec-
tions to one another and substantial overlaps in mandates. The con-
solidation of these realms under a single department at WHO has the
potential to significantly rationalize, coordinate, and advance WHO’s
work on international health law. More importantly, however, current
conditions of increasing financial stringency at WHO, including in-
creased reliance on the private-sector, may serve to limit or inhibit
WHO’s autonomy to promote the advancement of international
health law.
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Ultimately, WHO's capacity to fulfill the leadership mandate de-
scribed depends on political support from its member states, partic-
ularly the major powers who provide the majority of the Organiza-
tion’s budget. The willingness of governments to support this
mandate will depend on factors external and internal to WHO. For
example, consistency of legal regimes may not always be a priority,
or even a goal, for states facing competing interests (principally from
private-sector actors). Furthermore, the broadened mandate has
important implications for WHO's budget and resources, which must
be supported by states who may also face conflicting financial prior-
ities. As described, WHO has been operating under the conditions of
a declining budget in real terms, limiting its autonomy to effect de-
cisions independent ofits Member States and compounding pressure
on the Organization to institute reforms and implement programmes
that are responsive to the demands of key donors.

Governmental support of an expanded international health law
mandate, in the near future, may also depend partly on assessment
of the institution’s existing strengths and past successes in con-
tributing to the codification and administration of global health law.
To this end, the 2003 WHO Framework Convention on Tobacco
Control, the first treaty to be adopted under the auspices of the WHO
in its fifty plus year history, may serve as a

likely to collectively assess whether or not WHO provided the ad-
ministrative coordination and public health expertise necessary to
advance complex, multilateral negotiations in international health.
Most importantly, perhaps, governments may evaluate WHO’s ca-
pacity to address global health law matters in the near future on the
basis of their collective assessment of whether or not WHO was able
to serve as an honest broker for all states participating in the negoti-
ation exercise. Some degree of tension between international organ-
izations and their member states is commonplace in contemporary
treaty negotiations. However, the states’ collective judgment about the
ability of an international organization to function as a neutral plat-
form for all participating states is a critical element of the organiza-

- tion’s ongoing political capacity to serve effectively as a center for in-

ternational debate and codification.

In any assessment of WHO's performance as platform for the ne-
gotiations of the FCTC there are bound to be differences in judgment.
Even so, perhaps many would agree that the institution’s performance
presents a mixed picture with some important successes and some
major weaknesses. To this end, it is perhaps notable that in 2001, at
the height of the FCTC negotiations, two new international legisla-
tive projects with potentially significant public health implications
were initiated, the proposed convention

critical test of WHO’s organizational and
political capacity to provide leadership in
future international health law efforts. The
treaty will enter into force for state parties
if and when it is ratified by forty states.

Much has béen written about the effec-
tiveness of the FCTC negotiation process in
promoting national and international to-
bacco control.58 However, viewed as an in-
ternational instrument, there are numnber
of aspects of the FCTC that raise the con-

These legal developments may
herald a “turning-point”:
anew erain international health
cooperation and, perhaps,
an important step towards
a new international health law
leadership role for WHO.

banning the reproductive cloning of human
beings and, as will be discussed further
herein, a proposed Comprehensive and
Integral International Convention on Pro-
tection and Promotion of the Rights and
Dignity of Persons with Disabilities. Al-
though WHO has the legal authority to
serve as a platform for the negotiation of
these proposed treaties, in both cases states
chose an alternative forum.®° Perhaps no-
table as well, in the final text of the FCTC

cern that the treaty itself may have limited
impact in promoting effective national and international action for
tobacco control, including the elaboration of detailed protocol agree-
ments, assuming it ultimately enters into force. The FCTC is modeled
upon the framework convention-protocol approach, an approach to
international lawmaking made popular in the realm of international
environmental law.59 Although there is no single definition of a
framework convention, such treaties tend to establish broad obliga-
tions and concrete institutions of global governance that provide a
platform to promote negotiation and codification of detailed obliga-
.tions in future protocol agreements. While the FCTC tends to estab-
lish broad obligations, the text is lacking many of the core institu-
tional arrangements found at times in framework conventions, such
as a prescribed annual or biannual meeting of the contracting par-
ties, which serve as the bedrock for an ongping international legisla-
tive enterprise.

Despite some of the manifest limitations of the final text of the
FCTC, governments’ evaluations of WHO's role in the FCTC process
are unlikely to depend on the substantive outcome of the FCTC -
whether the Convention and its proposed protocols are relatively
effective or ineffective at promoting multilateral coordination to
counter the tobaceo pandemic or even if the FCTC ever enters into
force. Intergovernmental organizations have important catalytic
functions in treaty development, including the preparation of draft
texts of the treaty. Ultimately, however, international organizations
have limited capacity to influence the factors that encourage states to
adopt, ratify, and implement effective commitments,

Rather, the willingness of states to use WHO as a platform, cata-
lyst, and coordinator for international health law negotiationsin the
near future may depend on governments’ final evaluations of WHO’s
effectiveness as a coordinator and manager of the FCTC. negotia-
tions and, potentially, the treaty regime. That is, governments are
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adopted in May 2003 Member States in-
cluded a provision that granted WHO the status of interim treaty sec-
retariat with the permanent secretariat to be designated after the
treaty enters into force. For a variety of reasons WHO is ultimately
likely to be awarded the permanent secretariat ifthe treaty enters into
force. Nevertheless, the FCTC provision on WHO interim secretariat
status is rather unusual since specialized agencies tend to be cus-
tomarily granted permanent secretariat status without such an in-
terim period in treaties negotiated solely under their auspices.

Taking the Agenda Forward: Recommendations

for WHO Global Health Governance Leadership
Global health problems pose important legal challenges for the in-
ternational community. The increasingly globalized nature of public
health problems calls for an unprecedented degree of international
cooperation and leadership by the World Health Organization.

It is, of course, important that expectations for organizational ac-
tion in this realm remain realistic. As described herein, WHO has
highly limited experience and resources in international health law-
making and coordination. In other realms of international concern,
the capacity of international organizations in international lawmak-
ing and mobilization has developed over a generation. Consequently,
it may take years before WHO is able to build the requisite expertise
to provide maximum leadership in international health law cooper-
ation, mobilization, and codification. Further, as described above,
effective coordination of international legal efforts cannot be guar-
anteed by WHO or by any other intergovernmental organization in
aworld of autonomous states. Recognizing these inherent limitations,
an effort to rationalize the international health law enterprise is es-
sential and should be advanced.

It should be recognized that concerns about the fragmented nature
of the legal system and the absence of a coordinated approach to
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norm-creating process are not unique, of course, to international
health or even international environmental law. Rather, concerns
. about conflicts among norms and conflicts of legal jurisdiction cut

acrosg a variety of international legal disciplines. A variety of com- -
mentators have urged that international organizations should forge

more effective linkages to promote coherent norm development. To
thisend, increased attention is being paid to the various institutional
and legal mechanisms that can be used to enhance inter-organiza-
tional collaboration, including, most notably, organizational leader-
ship and oversight structures. This article cannot fully describe the
strategies that WHO could use to promote rational management of
international legal developments. However, scholarship in interna-
tional environmental law suggests some important starting points.5!
In particular, WHO can provide leadership and promote more co-
herent and effective development of international health law by en-
deavoring to serve as coordinator, catalyst and, where appropriate,
platform for important international health agreements.

Promoting Global Dialogue and Agenda Setting

WHO can catalyze more effective and coordinated international
health cooperation by promoting global awareness of international
health law concerns and contributing to the “agenda-setting™? that
is acutely needed in this realm.

One of the major challenges in effective management of public health
problems of international legal concern is mobilizing public awareness
as well as national political commitment and action. Global health
problems battle for political attention against other international issues.
At the same time, public health remains low on the priority list for na-
tional action or international cooperation in many states.

WHO can establish a key role for itselfin catalyzing international
agreements and national action by, among other things, establishing
amechanism of educating and informing national policy-makers of
critical public health issues ripe for international legal action. Among
other things, WHO can institutionalize an open and inclusive process
for identifying priority issues for international legal cooperation and
promoting them among relevant constituencies. By identifying pri-
orities for international legal action and coordinating relevant pub-
lic health and legal information, WHO can serve a critical role and
meet an essential need by building global dialogue and educating
governments, other global health actors, including other intergov-
ernmental organizations, and the public about global health issues of
legal concern. Critical to the success of such a process is the estab-
lishment of a mechanism to extend the dialogue to national policy-
makers beyond ministries of health that form the traditional core of
WHO'’s constituency. Effective coordination of such a process with
other relevant intergovernmental organizations may serve to expand
the network of national actors involved in the global heath law dia-
logue, promote national awareness and commitment, and contribute
to the rationale development of the international legal regime.

In addition, constructing a more effective dialogue between states
and the web of other global health actors will be a critical component
of better collective management of international health law in the fu-
ture. The rise of new global health actors, including civil society, reli-
gious groups, foundations, the private sector and broad international
health coalitions has considerably complexified health governance
and highlighted the limitations of the traditional state-centered focus
of international law. Indeed, the complex network of governance struc-
tures that are burgeoning around the legal structures being established
by the state-centered system indicates the need for an inclusive ap-
proach to engagement with new global health actors,

As a highly prominent international organization, WHO has the
opportunity to play a pivotal role in building a dialogue among states
and other health actors and in setting and launching the international
health law agenda. Through these and other measures, WHO may
promote global dialogue, build effective partnerships and stimulate
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more coordinated and, perhaps, more effective governmentaland in-
tergovernmental action. :

Monitoring International Health Law Deévelopments
and Promoting Coordinated I nstitutional Action

WHO can also promote effective consideration, better collective man-
agement, and devclopment of international tegal matters by moni-
toring and actively participating, where appropriate, in the increasing

‘array of treaty efforts initiated in other forums that have important im-

plications for global public health. For example, in December 2001, the
General Assembly of the United Nations established an Ad Hoc Com-
mittee to consider proposals on a Comprehensive and Integral Inter-
national Convention on Protection and Promotion of the Rights and
Dignity of Persons with Disabilities. As a specialized agency of the
United Nations system, WHO could contribute to this codification ef-
fort as an official observer to the negotiation sessions. However, the Or-
ganization did not contribute to the early sessions of the Ad Hoc Com-
mittee. WHO could make a significant contribution to this codification
effort, and the development of international health law generally, by
monitoring the legislative process and by informing and educating
state delegations participating in negotiations about relevant public
health and legal information.

Among other things, WHO could provide details of the global in-
cidence of disabilities, and public health considerations invoived in
human rights issues of accommodation and access for persons with
disabilities. Moreover, WHO may be able to broaden the dialogue and
promote a comprehensive public health approach to disability by
bringing forth information and stimulating global public debate on
aspects of prevention, treatment and rehabilitation that may be ripe
for national practice and, potentially, for inclusion in the text of the
proposed treaty.

Further, as described above, WHO should incorporate other in-
tergovernmental organizations with relevant mandates in the global
dialogue on global health law priorities to promote more coordi-
nated and rational development of the legal regime.

Platform, for Treaty Negotiations
WHO can also effectively steer intergovernmental health cooperation
by serving, where appropriate, as a platform for the codification and
implementation of international legal agreements. The recent expe-
rience of biotechnology indicates that unless WHO plays a legislative
role critical global public health issues may not be addressed ina
timely and effective manner and may be subject to excessive institu-
tional fragmentation and critical gaps. WHO is the only public in-
ternational organization that brings together the institutional man-
date, legal authority, and public health expertise for the codification
of treaties that principally address global public health concerns.
Given the problems of legal jurisdiction raised by issue linkage and
overlapping legal authority among various international organiza-
tions, athorny question is which types of issues will benefit from cod-
ification under WHO's auspices. This needs to be decided on a case-
by-case basis and there may always be differences in judgment.
However, WHO is the appropriate institutional setting for the elab-
oration of legal standards encompassing issues, such as tobacco con-
trol, that overlap with other realms of international concern (such as
human rights, trade, agriculture, customs, and the environment) but
are atthe heart of the public health mandate of WHO and are beyond
the central mission of another public international organization.

Conclusion

International health law can make an important contribution to the
framework for global cooperation and coordination on public health
matters in an increasingly interdependent world. An essential com-
ponent of global health governance in the twenty-first century is an ef-
fective and politically responsive institution to promote collective su-
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pervision as well as the coherent development of this rapidly evolving
field. The extent to which WHO can and will be able to provide such
leadership in intemational health law will have an important influence
on the collective ability of intergovernmental organizations to promote
effective global cooperation to advance global public health.
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