LET IVF TAKE ITS COURSE:
RECONCEIVING PROCREATIVE LIBERTY FOR THE
TWENTY-FIRST CENTURY

By Christine E. White'
INTRODUCTION

In 1981, three years after the birth of the world’s first "test-tube baby,"!
a seties of events occucrred that fosever linked the reproductive techaology
experieaces of the United States and Victoria, Australia. Mario and Els2
Rios, a married couple from Los Angeles, California, traveled 1o Victoria,
Australia, (0 undergo an in viuo fertilization ("(VF") procedure at the
Queen Victoria Medical Center in Melbowrpe.? The Rios' ten-year-old
daughter Claudia died from an accidentsl gunshot wound in 19783 Mr.
and Mrs. Rios "tried despeiately to soften the tagedy of Claudia's death
with the happiness of another child,” but Mrs. Rios, who was thirty-seven
years old, was ineligible to undergo (VF in the United States due to her

age*
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Tbe IVF proccdure in Australia was sucoessfl and resulted in a
pregnancy, but Mrs. Rios soon suffered a miscamage and was unable to
start another cycle. In 1983, before Ms. Rios could uadergo another cycle,
she and Mr. Rios died in a plane ciash, leaving bchind two “oiphan
embryos.”* The Waller Committee, a body created by the Parliament of
Victoria to examine the social, ethical, and legal implications of 1VF,®
recommended that the embryos be destroyed, apparcntly reasoning that
"since [Mr. and Mrs. Rios] had not specified what should be done [with the
embqros[; no one clse had the right to do 50 and the embiyos should just be
thawed."’ After intense public outcty, the Parliament of Victoria amended
the state's infertility legislation and required donation of the embiyos to
another couplc.® The ultmate ate of the embryos, however, is unknown.?

The Rios' story is significant for its influence on the development of
assisted 1eproductive technologies ("ARTs"), namely, the c1yopresavation
of embryos for later use in IVF procedures. For example, the
recomvucndations from the Waller Committee included cusuring "that clear
agreement about the disposition of the embcyos be ccached before they are
€oacu."® In addition, in 1984, the year that the Waller Commitsee
released its recommendatioas, the world's first baby born through embryo
cryopreservation was boro in Australia.!' ARTSs include procedures other
than [VF, such as anificial insemination ("Al"), which is "the oldest and
most widely used [foom] of assisted reproductive techniques."'? “An
estimated 20,000 to 30,000 children are born each year in the United
States” through Al from donor sperm ("AID"} or from the husband's sperm
("AIH").13 Other ARTs include insenting egge and spcrin into a woman's
fallopian tubes ("GIFT") and inserting speim directly into a woman's uteius
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("1UI"). IVF, however, is still *[b]y fas the most visible, dramatic, and
important assisted reproductive technique. ™'

The Rios’story also serves as an important guidepost m the evolution of
the ethical and legal discourse on JVF. Most importantly, though, the
account of the oiphaned Rios ewbryus provides a starting point for
evaluating the diveigent regulatory syssems for ARTs in the United States
and Victoria and for understanding why the virtually unregulated system in
the United States is preferable to the Victorian system, which affinnatively
provides assistance in accessing ARTs. This inquity necessarily begins
with an examination of the meaning and extent of procreative liberty.

It has been almost two decades since the height of the reproductive
tevolution,!’ when John Robermon wrote his groundbceakiag book,
Children of Choice.' Examining ARTs "through the lens of procreative
liberty,” Rober:son advocated for a "sirong eormative commitment” that
would give proceeative liberty "presumptive priority in all conflicts.*!? His
claim of the "presumptive pnumacy” of procreative liberty gamered much
atiention shoitly after 8publication and has continued to (actor into legal
scholaiship on ARTs.'* This Article contributes to the exwensive dialogue
on procreative liberty and ARTs by ceexamining the value of Roberoo’s
"presumptive primacy” framework in light of the expcriences of the United
Stases and Victoria with regulating ARTs.

Robeitson's appioach to procreative libeity provides a means of
understanding the largely unregulated ART landscape in the Uinted
States,!? but Victoria has pursued a vastly diiferent course and developed
one of the world's broadest regimes for regulating ARTs.2° Par: I of this
Article explores Robertson'’s radical approach to procreative liberty and
discusses two bajector:es of Supreme Court cases that demonstrate how the
Court has "given life” 10 Roberson's theory of a right to procreate. Part 1l
examines the different regulatory Gamewoiks for ARTs between the
United Swees and Austoalia. More specifically, Part II demonsarates bow
the zight 10 access ARTs in the United States is a negative right against
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government intctfcrence, while partial reirnbursement from the government
for ARTs in Australia suggest that there is a positive right to access
assisted reproduction. In the state of Victotia, this reimbursement has led
to extensive regulation, which reflects thc recognition of a posilive right,
but also has the poicntial 10 arbitzarily limit procreative liberty. This
Anticle concludes that the optimal way to address the complex issues
surrounding access to ARTs is to protect the expansive notion of
procreative liberty that Robertson espouses, subject to limitations only
when the usc of ARTSs could result in substantial harms that justify limiting
reproductive choice.

I. PROCREATIVE L1IBERTY—THE FREEDCM TO HAVE AND TO AVGID
HAVING CHILDREN

John Robertson coined the phiase "peocreative libetty” in Children of
Choice as a way to address the coatroversies and conflicts surownrding the
emergence of new reproductive technologies2!  That these technologies
have "become available in an era of rapid change in sexual practces,
gender roles, divorce tates, family structure, and economic life,”
characterized by an "increase in snngle parent families, thc emergence of a
gay rights movemcnt, and the ongoing fight for equal 1ights for women,” 2
is as true today as it was in 1994 when Robertson published Children of
Choice. Compounding these issues is the medical rcality of infesulity.
Nearly twelve percent of the sixty-two million women of reproductive age
in the United States experience "mpaired fecundity, representing a 21%
increase from 1995 to 2002."2 in addition, roughly 7.4% of mairied
couples are infertile, 2! The percentege of the "infertile” is even higher
when taking into account the "single individuals and same.sex couples
whose infertility does not recessanly stem from impaired fecundity.">
This combination of advancing technology and mfertility, and the social
context in which they are developing, calis for a discussion of procreative
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liberty to evaluate the scope of ceproductive choice, particularly the right to
access ARTs.  An analysis of Roba®on’s notion of procrestive libesty
provides an undcrstanding of the legal and theoretical framework agaiast
which the U.S. system of regulating ARTs has unfolded,

The United States Supreme Coust "has dealt for the most part only with
a subset of reproductive issues, most notably liberty claims to avoid
reproduction through birth control and abortion.” % As a result, the Court's
procieative liberty jurisprudence centers primar:ly on the right to avoid
reproduction.  Robertson wkes a different, moie radical approach to
procreative liberty.?? For him, procreative liber:y means "the freedom to
decide whether or not 10 have offspring."?® Despite these seemingly
divergent contours, dicta in the Court's procreative liberty cases suggest
that there is a constitutional right to procreste, and two trajectories of cases
indicate that the Court would recogniz this right to the positive side of
procreative liberty.2® An expansive right to procteative libeity does not,
however, mecan that the right is absolute. Robevison’s work and the Court's
jurisprudeace differ in the extent to which tbey support limiting procreative
tiberty, but 1ther commion festure is the acknowledgment that grocreative
liberty does yield to cectain competiog interesss. 30

A. John A, Robertson's radical approoch to procreative liberty

Robeitson's conception of procreative liberty is bifurcated into (1) the
freedom to avoid having children and (2) the fieedom to have children.!
The frcodom to avoid having children includes the pre-conception right to
access contraception and the post conception right to an abortion. The
freedom to have children involves issues of gestation and repreduciton,
including the right to use ARTs, gamew donation, and swrogacy
arrangements. 32 Robertson ackmowledges that these freedoms are often
discussed in the context of couples, but point out that procrestive liberty
"is first and foremost an ixdividual interest.*>? He argues that this
individua! inicrest in the feeedom to have children should apply to all
individuals, regardless of marital status or sexual orientation, and therefore,
does not believe that a majortarian view of what is morally "right” is
sufficient justification to limit reproductive choice. >

* John A. Roberison, Gay and Lesbian Rights to Procreate and Aceexs 1o Assisted Reproductive
Techmology, 53 CASE W. ReS. L. REV. 323,326 (2009),
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Ome of the more controversial features of Robeswon's theory is the
“better to be borm " argument. He regards life as a "net benefit” 10 ofsgriog
and does not coasider reproduction to be "i ible solely because
children arc dorn in undesicable circumstances.”*® In Ro crtson’s iew,
individuals do not violate a moral duty when they make procreative
choices.36 Furthermore, Roberon believes that the state has a duty not to
inwetfere with tivose choices. He views procreative libeity as a “right
against state interfereace with choices to procreste or 1o avoid procTeatioa,”
meaning that individuals should be free to engage in "efforts to cproduce
with the willing assistnnce of physicians and colla orators” and without
govemment interference in those efforts.3” This freedom is net, however, a
right against private interference; individuals "may have a nght against a
state that demes them access to IVE([,]... but they would oot have the
same right to services from private actors uniess civil rights or
antidiscrimination laws apply.™¢

Robertson concludes thal the negative side—the fieedom not to have
children—and the positive side—the freedom to have childreo—of
procreative libesty both deserve “presumptive primacy when conflicts
about {thér] execcise arise because control over whetber one repioduces or
not is central to personal identity, to dignity, and to the meaning of ope's
life."3® This acknowledgment of the significance of procreative liberty is
prominently reflected in U.S. Supreme Court jurispcudence.4® The Court's
procreative li erty jurisprudence has focused primarily on the right to avoid
1eproduction through contraception and a ortion.*! n fact, the Court "has
not yet dealt with legal claims of infertile pecsons to procreate,"$2
presumably "[biecause there have beep few attempts by the goverument to
limit reproduction.™? Powerful dicta from two distioct trajectories of the
Court's "privacy and famify jurisprudence,” however, persuasiv:‘lg' suppoat
Robertson's conception of the positive side of procreative liberty.

B td %76, These “andexivable craaramEr=" can i ke chilkden who are boru: with & generic
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3z
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B. Reflactions of Robertson’s View in U.S. Supreme Court Jurisprudence

1. "Liberty as Dignity” Cases Respect the Autonomy of Reproductive
Choice

The strongest grounding in Supreme Cour; jurisprudence for
Robeitson's approach to procreative liberty is found in the cases in which
"libeity as dignity has played a ctitical role in securing the choices that
individuals make to further their identity and personal goals."#* "Libcrty as
dignity” ariscs out of "America's deeply held values of Geedom,
individwlism, and autonomy,” and therefore, "commands iespect” for
individual choice and individuals' capacity for choice.** The Supreme
Cout’s clearest use ofliberty as dignity is in cases that "protect individuals’
persoaa) choices with regard to abortion and same-sex sodomy.**’ The
appropriate starting point, however, for an understandmg of the Courts
cecognition of the positive side of procr=ative liberty illustrated in its
liberty as dignity cases is Skinner v. Okichomad® Skinner is not a true
liberty as dignity case, becanse the Court's opinion did not actuatly invoke
the word "dignity,"*? but the Court’s use of "liberty” suggests that Skinner
has coroe to stand for the proposition of liberty as dignity later featused in
Planned Parenthood of Southeastern Pennsyivania v. Casey™® and
Lawrence v. Texas.®!

In stiking down Qklahoma's Habitual Criminal Sterilization Act, which
etfectively prcvented procreation of certain classes of individuals based on
the particular crimes thcy had committed, the Skinner cour: noted that the
statute "deprives ccrtain individuals of a iight which is basic to the
perpetuation of a race-—the right to have offspring."*2 The Skinner
decision is significant because only Sfteen years earlier in Buck v. Bell,>
the Cour: upheld a Vuginia stanute that authorized the coamgulsory
sterilization of "mental defectives” against due process and equal protection
chafienges brought by Carrie Buck, an eighteen-year-old woman who had
been committed 1o the Vigwia State Colony for Epileptics and Feeble

* Leslic Mehua Heary, The Juigpradzaz of Dignity, 160 U. PA. L. REV. 169, 209 (2011) see id
a3t 176-77 (propuseg e | ypodogy of dighiTy “thut CEPAOES the raage of ways in which the Coun invokes
d%g::ty {and] enpione{s} dignity’s judhcas| fuoclian yn CRSEDTIVAry eontitutioasl junguudsnoc™)

id a1 288,

7 i a1 190

* 316 U.S. 535 (1942),

“ In his concurring opimiot, Justice Jackson did use “dignity.’ See Ad Bt 546 {Jeckson, ),
coacusring) {"There are limits 1o the extent to which a egislatively represenied majonjy ray conduct
biological expen raenis al the cxpense of the dignity and Pevaamslity and aatura) powers of a
qinorey .. ..")

® 505 US.83311992),

» 539 US. 596 {2003)

R Shvowr, 316 U.S. a1 536.

B 274 US. 200{1977). ahvyaed regniad by Freger v. Thomm. 74 F.3d 740 {6 Cir. 1996).
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Minded.34 The Court telied on a finding that Camme Buck was “the
daughter of a fecble-minded mother in the same institution, and the mother
of an illegitimate fecble-minded child," and Justice Oliver Wendell
Holmes, Jr. farously wrote, “It is better for all the world, if . . . society can
prevent those who are manifestly unfit from continuing their kind. ...
Theee generations of imbeciles are epough."*® The Buck cout's strong
"anti procreation” language makes the subsequent decision in Skinner that
much more mcaningful for its influence on the development of a broad
conception of procreative liberty.

The Court uitimately decided Skirrer on equal protection grounds,
holding that Oklahoma's compulsory sterilization statute unconstitutionally
discriminated against those who committed larceny by exempting
individuals convicted of embezzlement. % However, Skintner is notewortby
because it is the Court's first indication of the existencc of a fundamental
right to procceate. This is most evident in the Court's "stirring endorsement
of the right to ccproduce as ‘one of the basic civil rights of maa ™%’
Specifically, the Court noted that "[m]amage and procreasion are
Jundamental 1o the very existence and sutvival of the race,” emphasizing
that the Oklahoma statute "forever deprive[s individuals] of a besic
liberty.">® This language seems 1o support an expansive definition of
reproductive rights, which was furtker stengthened in the Court's later
decisions addressing the right to access an abortion and the right to engege
in same-sex sodomy.

Forty-five years later, in Casey, the Supreme Court affirined the
fi:zndamental nature of procreation when it reviewed “five provisions of the
Pennsylvania Abortion Control Act of 1982.% Casey is notewoithy
because the Court overturred the trimester framework established in Roe v.
Wadet® in favor of an undue burden test for Acermibing the extent of
permssible limitations on a woman's right to access an eborticg
Applying the newly crafted uadue bundep test. a plurality of the Court

* Buck, 274 U.S. at 208, 208,

¥ Id at 205, 207, Caupulary sterilzalian was not Jimiaed to Virginia; newly tiroe dozen sSShics
hed argmis progrEms det genliged people in the 613t half of the twenticth cemgy, See, e g . Kim
Severmm, Poyraent Ses for Thase Nenized o Progrom, N.Y, Twws, Jan {1, 2012 : Al3 "Ceraialy,
mady of the acarty threc dozen othey states Lhat eace had eugonas mugaas @aiized aove people
[Wen Noah Carolina didl. In California, about 20,080 people were stesilized by the 3@, Bot the
program in North Casolina, wivich may heve included as many as 7,600 people, lenied the bongest and
was one of the most eggreasive.“).

* See Skinner, 316 U.S. ai 541 (“When the Jaw ays an uacqusl Mnd an Bose who have conwnitted
iauinsically the sace Qinlity of offense and steriliaes one and not Lthe other, it huis made as an invidicus
a discamination as il it kad selociod a parvculsr tace or nationality for OpPIEMAVE el nical ™).

37 See Roberwan, s4pra noic 26, at 327 (quoting Shineer, 316 U.S. wt $41).

A Stianer, 316 U.S. m 541 (cnphasis added).

? planned Parenihood of Se. Pa. v. Casey, 505 U.S. B33, B44 (1992).

® 3108, 113, 16465 (1973}

¢ Caxy, 905 US sl §72-76. The basic boMing of Cascy is that 2 women bas u Rgh “w choose %0
Tave an sburtaw defore viability snd W obtam it oihaw unduc FRofoaxx fom the Stic.” AL m 846,
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upheld four of the five provisions of the Pennsylvania statute. The majarity
overturacd only the spousal notification requirement on the grounds that
the threat of domestic violence facing two million families in the United
States posed a substantial obstacle to a woman's ability to obtain an
abortion.52 More importantly for the development of procteative liberty
Jurisprudence and the Cowt's recognition of a right to procreate, Casey
equated the right to obwin an abortion with the constitutional protection
afforded "o personal decisions relating to marrage, procreation, [and]
con¥aception” and recognized that decisions to engage in such activities
are part of "a realm of personal liberty [that} the govermmment may not
enter”®  In language foreshadowing Roberson's position on the
impemiissibility of using a wajor sarian perception of morality to limit
reproductive choice, the Court reasoned, "Our obligation is to define the
liberty of all, not to mandate our own morat code.”"®

The most powerful liberty as dignity language from Casey appeared in
the tuee-justice plurality opinion. The plurality conceded that the undue
burden test departed from the Roe trimester framework, but noted that "the
Court's interest in protecting liberty as dignity was unwavering."%> Taking
the concept of liberty in reproductive decisions a step further, the plurality
wrode:

These matters, involving the most intimate and personal choices a
person mmay make in a lifetime, choices central to personal dignity and
autonomy, arve central (o the liberty protected by ihe Fourteenth
Amendment. At the heart of liberty is the right to define ene’s ewn concept
of eﬁz&stence, of meaning, of the universe, and of the mystery of human
life!

This famed "mystery of life" passage "{b]ear{s] a striking resemblance
to the weatment of liberty subsequently expressed in Lawrence, {and]
restores an expansive view of libetty in a tone that extols the evolving
aspirations of self-governance,” strengthening the claim that the Court has

2 ) at 841-44, 387-83, 893- 95, 899, 901 The fout Provisiots of the Pennsyivania statiie hel the
plualily ugbeld werse that- (1) a women be 1equired to give her informed consent before being able s
obfain an aboitien, {2) a weman receive the information ai least (wen€y-fous hours defore the procedure,
(3) a. keest one of 2 mno’s patents consent to her being able to cbtain an aborUen, provided a judical
bypess mechaaism is in place, and (4) lacilities thal previde abortions follow cestain perting
requaewents, Id at 844,

® Jd a1 847,851,

¥ Compore supra note 34 and eccowgreying teat, wivh Casey, 505 U.$, a: 850.

© Menry, supro note 45, at 219 (eiting Cosey, 505 U.S. at §74-79).

“ Casey, 505 U.S. at 851 (anphass added). This is the famed "myslery of kle” passage, as lenned
by Justce Scalia. See Lowrurce v. Texas, 539 U.S. 558, 588 (2003) (Scalia, 4., daseating) (writing, *if
the Court is refcoing nol do the hotdieg of Casey, but 10 Ihe dictum of its famed sweel-mystety-of-life
parage”). For a disoussien of the chim that Jusice Kennedy wrote the "mystery of life" passage, see
Reva B. Siegel, Oignity and she Politics of Protection: Abonios Resirictions Under Cascy/Cariant, 117
YALF LJ. 1694, 1740 & nn_131-33 {2008).
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adopted an a;)pnoach to procreative libeity that accoids with Roberton's
formulation.®
In Lawrence v. Texas, the Court evaluated eguai protection and due
process challenges to a Texas statute that ciminalised samc-sex sodomy
after police officers in Houston, Texas arrested John Geddes Lawrence and
Tyron Garner for engaging in “deviate sexual intercourse” in violation of
the statute.® The Count held the statute unconstitutional under the Due
Proaess Clause of the Fourteentb Amendment. concluding that Mr.
Lawrence and Mr. Gamer were “free as adults to engage in the private
conduct in the exercise of their liberty."8® Justice Kemmedy, the puparted
author of Cusey's "mystety of life passage,” began the landmark opinion
with a striking pronouncement—"Liberty protecs the person from
unwarranted govecunent intiusions into a dwelling or other piivale
places"—reminiscent of its trcatment of libeaty in earlier privacy cases that
involved abortion and contraception rights.™®
The Court then went on to invoke libeity as dignity, puttmg its
Jurisprudence on an even firmcr ground with Robertson's expansive notion
of procreative liberty. Expanding on the discussion from Casey, the Cour:
suggestod that liberty is at the heart of determining one's identity because it
"prssumes an autopomy of self that includes Geodom of thought, belief,
expression, and centain intirnate conduct.*” The Coust declared that anti-
sodomy laws seek to cnminslize personal relationships that arc within the
liberty of individuals to choose and “acknowledge(d] that adults may
choose to enter upon this relationship . . . and still retain their dignity as
free persons,*’?  As several legal scholars have noted, "{tJhc most telling
use of dignity in Lawrvnce, however, agpears in the Court's recitation of
the so<alled ‘mystery of life’ pamage from Casey.”” Relying on the

7 Lica K. Parxdall, Redefaning Dye Process Anclises: Jxstics Anthoay M. Keroedy and the Corpeps
of Erargent Rights, 69 AL, L. REV. 237, 243 (2006) (arphunis edded).

“ Lreremcr, §39 US. a1 562-64 (majaity apaaiao). For an io-deyh dianussion of the Risvocy and
titigation STy bedind Lowrence, including the claim hat the sTeamg ofia did nol wthess 2y
sexual achivity, sec OALE CARFENVER, FLAGRANT CNXDUCY: TvE STORY OF L4 OREAE r. TEIAS
(2012 1 hus dook., Py Carpinir disarse= “te vt Qodddewm hovwn, md decp
pmmalaumawddwmhcdmwayhddlheux and “the praoex of gendey, ratx,
age, and class pulsng in the background.” & at xii.

¥ Lawrence, 539 U.S. at 564. Lawrence ovenuled Bowers v. Hordwict, in which fifteer years
aria; the Coun keld that 3 Gaxgis slanee crimimiizning wdomy did oot violsie the Apdements|
rights of homosexuals because there is no contytutwal cight 1o NgREe in @ma~em axksoy. 478 U.S
136, 188-89. 192 t1986).

™ Lowrence, $39 U.S. = 562

" id 21562,

N fd. al 567,

* Kooy, supry note 45, ai 2i1: see. e8.. Neomi Reo, On the Use ond Abuse of Oigrily i
Constirutiona) Law, 14 Oowm 5. BUR. L. 20i, 241 (2008) ("While Bemes of dighay linked 1o
ndividital aw08atsy have been cxaremad in olbar abaamive due oS caser. the foous on bamim
digaity and the frocdum Sum stigm @rphmond in Lowrowe Ghes e Con funther tha » @y
eV derisian ).
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"mystery of life" passage, the Lawrence court concluded that homosexual
individuals have the same rights as Beterosexual individuals to engage in
those activities that are cential to "defiting] onc's own concept of
existence, of mcaning, of the universe, and of the mystery of human life."’*

2. Liberty as Privacy Cases Proteci the Privacy of Procreative
Decision-M aking

The triumvirate of liberty as dignity cases, beginning with Skinner and
becoming progressively stronger in Casey and Lawrence, suggests that the
Supreme Court would recognize a constitutional claim of the freedom to
procreate.  [n addition to the liberty as dignity cases, RobcT®0a's
conception of the positive side of procreative liberty finds support in
another trajectory of Supreme Cowrt cases—thc "procrcadive liberty as
privacy” cases. Robectson argues in favor of the "presumptive pnmacy of
procteative liberty” to guard against "the highly mtrusive measures that
governmental control of repcoducton usually entails,””® a view that is
similarly reflected in the Court’s conraception and abortion jurisprudence
focusing on individual privacy rights.

In Griswold v. Connecticut, the Cout sbruck down a Connecticut statuse
as applied to mairicd couples that prohibited the use of contraceptives.’6
The Court citcd Skinner as one of the "cases [that] bear witness that the
right of privacy which presses for recognition {in thc instant case] is a
legitimate one."””  Griswold, however, recognized a narrow right to
privacy, thc "privacy surrounding the marriage relationship,"’® with the
opinion placing particular emphasis "on thc marriagc relation and the
protected space of the marital bedroom."??

Subsequently, in Eisenstadr v. Baird, the Supreme Cour: "established
that the right to make ceitain decisions regarding sexual conduct extends
beyond the marita) refationship.”*® The Court held that a Massachusers
law that permitted distnbution of contraception to married individuals but
banned distribution to uamamed individuals violated the Equal Prosecton
Clause of the Fourteenth Amendment.?! In so holding, the Court cemarked,
"If the right of piivacy means anything, it is the right of the individual,
married or single, to be fiee from unwarranted governmental intrusion into
matters so findamentally affecting a person as the decision whether to bear

M Lawrence, 539 U5, ot 574 (citing Planned Parenthood of Se. Pa. v, Casey, 505 U5, 833, 85
(1992)).
7 ROBERTION, v note )2, a124.-25.
™ 381 U.5.479,4980.4 6(1965).
7 1d a4 8.
T )4 at 486
® Lowreace. 539 US. ar 56465
® 1q 2565,
" a05U.S, 433, 453-54 (1972).
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or beget a child.*¥ This language cepresents a traasformative moment in
the Count's conbacephion junspaxdecace and a re<chassctenzation of the
right to privacy, from the narrow Griswold focus on the privacy of tbe
marital bedroom 10 the broader Esenstod! focus on a right to privacy that
allows for control over reproductive decisions.

Eisenstad! 1hus seems to provide substantial support for the ctaim that
the right to privacy protects decisions about how an individu~l chooses to
procreate. This is cvident in the Courl's relance on Eisensiad! in ils
decision in Clevelend Board of Education v. LaFlewr, which invalidated
the school district's rcquicement that a pregnant teacher take mandatory
maternity leave without pay beminning five months before the expected
child's birth as an impermissible burden on the "reedom of personal choice
in mateers of marriage and family life."®* The Court’s decision 10 link the
teachers’ desirc not Lo take matermty leave with the right anpounced ia
Eisenrstadi “to be free from unwarranted governmental intrusion into. . .
the decision wbetber to bear or beget a child"® highlights the use of
"contraceptyon cascs (dealing with the right not 10 procreate) io imply
support for an expaosive positive caastitutional concept of procreative
liverty."85

In Roe v Wade, the final case in tbe procreative liberty as privacy
tzajectory, the Supreme Court concludad that the right of privacy enscoaced
in the Fourtcenth Amendment’s guarantee of personal libery "is broad
enough 1o cncompass a woman'’s decision whether or not 10 terminate her
pregnancy.”® The Cour: invalidated Texas's criminal abortion statute,
which made it a cn'me to "procure an abortion,” except when doing so was
pecessary 10 "sav|e] the life of the mother.”®” The Court cited Griswold
and Eisenstodt approvmgly for their protections of "pcrsonal martal,
familial, and sexual privacy."®® Roe extended the concepiions of prvacy
developed in Griswold and Eisenstady by finding coastitutional protection
for a particutar procedure related to reproductive choice. The Court was
careful to poant out, however, that the rigbt to oblain an abortion was pot
absolute.®? It dcveloped the Ounester framewotk 10 reconcile the State's
interest in the "potentiality of human life” with the fundamental right to an
abortion and 10 del'neate the permissible extent of linvtations on that
nghl” The generation of an expacsive right 1o privacy in ccproductive

"I d o1 453 {emphasis akdad).

9 4£14U.8. 632,639-40(1974).

¥ 14 21640 ciling Elrensiods. 405 U_S. at 453)

¥ Anr Mactean Massic, Reguiaving Choice: A Conmstitational Law Response v Pryfexsor Joku A,
Robesseon’s Children of Chovoe. 52 WASH. & LEE L. Rev. 135, 151 (1995).

# 410U.8. 113,153 (1973)

7 e 11718, 164

¥ 4datt29.

» /d =185

™ id 316466
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choices outlined in Griswold, Eisensiadt, and Roe, thc avoidance of
reproduction cases, implies a counter-1ight that encomgasses the right 10
@poduce. Thi's bolsters the claim that the Suprerme Cour’s jurisprudence
tecogniacs the two component parts of Roberson's conception of
procreative liberty.

Both Robertson and the Supreme Court make it clear that procareative
liberty is not absolute, but they differ as to the extent of their williagness to
limit ceproductive choice. Robestson believes that laws reswicting the right
to procrcake should be subject 1o the same standard of "strict scratiny
applied 10 interferepce with fuidamental constitutional rights,” with the
burden fulling on the paity who seeks to restrict procreation "to establish
the cochIling harm that would outweigh the couple's proaeabve
liberty.”®! Under Robertson’s view, the autonomy of the individual who
wisbes to exercise the right to procreale descrves presumptive pamacy; this
grocreative liberty will only yield to compeling interests concerned with
"effects on embryos, families, women, and other participeng” when
opponents of a procedure can demonstrate that such effects arc harmful
enough to justify limitations on procrestive choice.%?

Tbe Supreme Coun, however, has taken a8 much broader view of what
constitutes acceptable liautations on pvocreative liberty. In its initial
abortion jurisptudeace, the Court addressed abartion regulations through
the thmester framewotk, holding that dunng the fust tiimester, the only
relevant interests were those of the woman and her physician, but that
during the second and third trimesters, the State's interests in "the heaith of
the mother” and "the potentiality of human life,” respertively, justified
regulation, and even prascnpiion, of abortons.” Casey retrcated from the
mimester Hiamewoik, with the plurality acknowledgmg that "the Swade has
legitimate interests from the ousset of the pregnancy in protecting the health
of the woman and the life of the fetus that may become a child."®* When
the Court handed down its decision in Gonzales v. Carhart, which upheld
the federal Partial-Birth Abortion Ban Act, it dispelled any lingering
suggestion that abortion regulations are sub joct to stiict scrutiny, explaining
that when the Swate "has a rational basis to act, and it does Q0! UTPOsE an
undue burden, (it} may use its regulatory power to tar cestain procedures
and substitute others, all in furtherance of its legifimate interests ... 10
promote respect for lifc.*%° Although Roberson and the Supreme Court
both acknowledge that procreative liberty is oot absolute, Roberean's claim

7 ROBERTSON, RPTO note 12, st 36, 40.

R Jd wi7,24

* Roe.410U.5. at 164-65.

* Planncd Parenthood ofSc. I8 v. Cazey, 505 U.S. 83, 846, 871 (1992) {noaing that posi-Roe]
cases decided thol any regubsion scuching upaa the sbunicn decitico mwa sarvive soict scnutoy, [bue
they cannot] be cecanciled with the holding in Roe itself that the Stase has legiimaic inkere® ... 10

® Gomo v. Cotz?, 550 US. 134, 158, 168 (2007) {craptests aided).
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that any limitations should be subject to strict scrutiny conflicts with
Supreme Court precedent limiting piocreative choice in the abortion
context.

An analysis of the liberty as dignity and pri'vacy cases that compiise the
Supreme Court's procreative liberty jurisprudence reveals powerful
language that suggests there is a well-established right to the positive side
of procreative liberty, albeit a right that will likely yield to competing
interesw in cemain circumstances.’® This right to procreate presumably
extends to ARTs, even though the "Court bas never addressed the issue of
procreation in the context of in vitro fertilization.”?” Robertson argues that
the right to procreate should include the right to use ARTs because “the
principles that underlie a constitutional riglit to reproduce would seem to
apply to the infertile as well."*® Thus, it is reasonable to infer that "the
courts [would] protect the right of infertile persons to use noncoital means
of reproduction,” such as Al and IVF, to enable them to exercise theur
constitutronal right to procreawe.9® Ultimately, if “bearing, begetting, or
parenting childrenis protected as part of personal privacy or liberty," as the
Court's procreative liberty jurisprudence suggests, then “those experiences
should be protected whether they ace achieved coitally or noncoitally."'%¢

% See Brandon X Mooce, Note, ¥i Ni v Hofder: Forced Abovbon’s Impact on 4 Husbarls Right 10
Ragreduce, 78 Mo. L. REv, 1294, 12991301 & nn. 52.67 (2012} (discussing Skiawer, Griswold,
Fisenstect, Roe, and Casey and concledi'ng tlat ®ft)lie Conct has thus betd for dec ades thet women in
intitngle relatisaships, espectally mariage, have @ fundamental right to decide whether 80 bear
children").

7 Davis v. Devis, 342 S.W.2d 588, 601 (Tenn. 1992). The Court did, bowrovar, Gunt cetioas in2
case involving implicetiors of 1VF b0 detznnine “[wlhethe: a child who was conceived a Res the death
of a bislogical parent, but wio cannes inheril peisenal propecty from that biotogical parent under
applhcable slale imexbsCy faw, is eligdie for child survivor benefits under Title Tl ef the Social Secunty
AsL® Petition for Wit of Cenieeari al I, Aswue v. Capato, No. 11-199 (petition for cart. filed 201 1),
200 Wt 3511023, ln 4Astve v. Capam , the Sipreme Court held that ihe postbumoasty ceseeived
children vere nos etitled 8o susvivor besefils &rom the Social Security Administration because Bey did
not “quality for inheritence from the decedenl uner stale intestacy taw, or salisfy one of the statstosy
altevatives to that requiremient.” 132 S. C1, 2021, 2025-26 (2012). For a review of the constitutioal
implicotions of the Supreme Cowt's decision in Caparo, see generally Nicote M. Bamard, Note, Astrue
v. Cafalo: Relegaing Posthavmowsly Cenceived Children so Second-Class Cizers, 12 MD. L. Rev.
1639 (2013)

* ROZRATSON, sopre note 12, ai 38. Sw see MICHELLE N. MEYER, NELSOX A. ROCKEFELLER
INST. 8F GOV'T, STATES’ REGULA TN OF ASSISTED R EPRODUCTIVE TECINNGLOGIES; WiAT DOES THE
U.S. CONSTITUTION ALIGW?R 4 (Juiy 2009}, avoilable or hitp-ffwww tocking.org/p00Wealth _cese/2009-
07-Siates_Regulaton_ART.pdf. Cf1]he Count’s abertion junisgrudenoe cannot, by extension, stand for
the proposition that the govermment may not. i mduofere with indi vidusls’ privale decisiens regard g other
reproductive chiv'recs, inciuding choices to use ARTs.”).

P Sae RoboTON, WPz notc 26, a1 328, B see MEYER, swva nodc 98, at 1 (“[Udender the best
interpresotion of the Supreme Court's cxistiag case kaw, states have amiple voom ¢o [usc of] ARTs*)

' REBEXTSON, Sra note 12, a1 39; see Roborson, supro note 26, al 328 (proposing Uw infertiic
couples deser,e a “presumplive freedoin® 80 have and reac children, “subject so Limitatien fonly] if use
of (ART s] ipai{s] irportan: seate lnteresis” (emphasis added))-
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11. REGULATION OF ARTS IN THE UNITED STATES AND VICTORIA,
AUSTRALIA—A "NEGATIVE" AND "P@SITIVE" RIGHTS DISTINCTION

The divergent iegulatory frameworks for ARTs in the United States and
Victorra, Auskalia prompt an examination of another equally important
aspect of Robertson’s formulation—the view that procreative liberty is a
negative tight!9 The lega! and theoretical framework of the U.S.
approach to regulating ARTs indicates not only that there is a right to the
positive side of procreative liberty, but also that it is a negative right that
imposes no affinnative obligetion on the govemment to ensure access to
assisted reproduction. The scheme for regulating ARTs in Victoria,
Australia stands in stark contrast to the U.S. systemn because the Australian
government partially reimburses the costs associated with ARTs,!?2 wiich
implies that there is a right to the means necessaty to procreate.
Govemment coverage of ARTS has led to extensive regulation in Victoria,
but IVF case law from Victoria suggess that therc is a positive nght to
access assisted reproduction. Although the Victorian scheme generaily
provides for broad access to ARTSs, such a highly regulated system bas the
potential to negatively impact procieative liberty.

A. United States

1. Precreative Liberty ix the United States Is a Negative Right to Use
ART s

The case law of the Supreme Court indicates that there is a
constitutionai right to the positive side of procreative libeity, the freedom
to have children and the right to use ARTS to exercise that freedom.!®
Imporiantly, the right to use ARTs is a negative right, which accords with
Roberson's approach to procreative libcity and the Court’s ireawnent of
constitutional c:ghs. The Supreme Court has not specifically addressed
claims of procreation through IVF,19¢ but the limjtations that the Court has
imposed on otber forms of procreative liberty, namely, the right to procure
an abortion, in addition to lower court cases involving prisoners' claims of
a right to procreate through Al, strongly suggest that the right to access
ARTs is a negative right.

Robertson views the two component par% of procreative libeity as
negative rights, which means that (1) individuals have the right to make
procreatve choices without interference from others, and (2) no one,

W See infranstes 105-196 and accompanying teat.
"2 See inffu notes 1 78-183 and accompanying text
W3 See sxpvo Port |,

¥ See supra note 97 and ascompen Ying text
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including the government, has a posii've duty 1o provide the means
necessary for individuals to undectake parh'cular procreative choices.'%?
Under Robertson's conception of procveauve libeity, a negat've right to
reproduce "docs not give [individuals] a right to demand from the state or
others the services or funds that they need to achieve their rcproductive
goals."% According to Roberison, even though one's right to reproduce
may be limited, or even "severely constrained,” by ccriain circumstances,
such as access to medical care, financial means, and other sociocconomic
factors, these arc issues of social justice that fall outside the scape of
procreative liberty.}07

Robertson's constiuction of procreative liberty as a negative right is
consistent with the Supreme Court’s formulaton of coastitutional rights in
general because “there is no obligation on the governunent to provide the
(©eans aecessary (o exercise constitutional rights "% The Supreme Court's
Fourteenth Amcndment due gocas Junsgrudence illustrates thi's notion of
a2 "negative constitution."! In DeShaney v. Winnebago Couniy
Department of Social Services, the case that 1s considered the "metonym
for the Ncgative Constitutional State,*''® the Coun held that the

t of Soc'ial Servi'ces did not violate the due process rights of ieo-
year-old Joshuva DeShaney when it failled to remove Joshua from tus
father's custody, despite repeated reports of child abuse, which culminated
in a beating so severe that Joshua suffered pcrmanent brain damage.'!!
Writing for a six Justice majority, Chief Justice Rehnquist famously noted:

[N]othing in the fanguage of the Due Process Clause itsclf requires the
Stase to protect the life, liberty, and propeity of its citizens against invasion
by privatc actors. The Clause is phrased as a limitation on the State's
power to act, not as a guaramdee of certain minimal levels of safety and
security)?

In Town of Castle Rock v. Gonzales, a case with even more tragic facts,
the Coun held that Ms. Gonzales did not have a property intecest in police
cnforcement of a restraining order «sed by a Colorado state trial court
against her cstranged husband.!'*> Myrs. Goazales brought a § 1983 achion

® See ROBEXTION, 1570 aoke 12 at 23 [Thhe negPive Aght 19 (UTRAR o¢ Aok doo> aot imply
the Bufy of others 10 provide the MEEALTES O STViCes NECETRAY (0 CLWOTOC ONCS KouTILvVT
ety .. .°).

% id at 241 055 (ch 2).

% d 123,

™ s w238 0.3 (ch. 2

W See Susen Bandes, The Naga!dive Canstitivion: 4 Critigye, 88 MICH, L. REV, 2271, 2273 (1990)
(ooting thal "[1}rediu’onufty, the protections of te Constitulion have been viewed argdy as probiditocy
consrainls on the powes of governraent, rather than affumative dutics with which govemmen oug

canl'y‘].
" Mare Spindelman, Death, Dying. ond Ourdngrien, 106 MICH. L REV. 1641, 1648 (2008)
" 485U S (8, 191-93 (1989)
"2 g 3t 95 (cmphesis eddedt
D 54 5U.5. 748, 768 (2005).
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ageinst the Town of Casile Rock after her husband violated the restraining
order and murdered the couple’s three daughters.!'* The Cour: determuned
that "[t]he procedural component of the Due Process Clause does not
protect everyhing that might be described as a ‘beneft' and, citing
DeShaney favorably, concluded that "the bepef:t that a third party may
receive flom having someone else arrested for a cr.me generally does not
tigger protections under the Due Process Clause."!? DeShaney and Castle
Rock thus clearly demonstrate “that the Constitution is a charter of negative
rather than positive liberties."'¢

This notion of the U.S. Constitution as a "charer of negalive
libexties""'7 finds suppont in the Supreme Court's aboriion jurispiudence.
In a pair of cases decided three years apart, the Court affirmed the right to
procure an abo:tion, yet acknowledged that the right is not a constitutional
entitlement 1o the means necessary 10 access the procedure. Maker v. Roe
‘mvolved a2n equal protection challenge 10 a Connecticutl regulation that
prohbised state Medicaid benefis from being used to find nontherapeutic
abortions but permitted coverage of the medical costs of pregnancy and
childbith '8 The Court upheld the regulation on the grounds that Roe
protected women from "unduly burdensome interterence” with the freedom
to choose 10 have an abortion, but "implie(d) no limitation on the authority
of a State to make a value judgment favoring childbirth over abortion."!?
The Court emphasiaed that the regulation did not restrict indi'gent women's
ability to obtain an abonion, but rather "made childbirth a more att:active
alernative."!20 In language evoking the notion of a negative constitution,
the Court noted that "the Constitution does not provide judicial remedies
for every social and economic ill.'*12!

In Harris v. McRae, the Court upheld the constitutionality of the Hyde
Amendment, which prohibited federal reimbuisement of abortions
performed under the Medicaid program, including most medically
necessary abortions.'?2 The Cour! concluded that states participating in
Medicaid are not required to fund medically necessary abortions if federal
reimbursement is unavailable.!?> Analogizing the Hyde Amendment to the
Connecticut regulation at issue in Maker, the Court noted that the
amendment “places no governmental obstacle in the path of a woman who

1" ft at 751_54.

(o et 76, 768.

% DeShancy v. Winnedags Cnty. Dep't of Soc. Servs., 822 F.2d 298, 30t (7th Cir. 1987), aff'd, 489
Us. 189 (1989).

"7 Qandes, sup ra note 108, a5 2273.

"% 432 15.5.464.466, 468, 470(1977),

Y fd.31473-74,

= 14 at 474,

214, at 479 (cistion omitied)L

22 Hams v. McRoae, 448 U.S. 297, 302, 326 (1980

RY d a1 326
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ctoosss to tenminate her pregnancy."?* The Harris court again focused oo
the Constitution as a guarantec of negative rights, reasorung that although
the Coostitution protects against "unwarranted goverament interference
with freedom of choice in the context of certain personal dccisions, it does
not confer an entitlerrent to such Amds as may be aecessary to realiae all
the advaniages of that freedom."!2*> Furtheninore, citing Griswold, the
Court extendcd the negative rights seasoning to contraception, reasoning
that although the government cannot prohibit the use of contraceptives,
there is no "affirmative constitutional obligation” to provide individuals
with the financial resources necessary to obtaiu contraccption.'26

4 315,

= at3I-18.

1% fd s 318 The acgmive nght to aocess IMDATPUAD i3 visidk m the Quroe Gbuie oves the
aniarplio avagge mands i of the Putian Braestan and Afirdeble Care Act. On Ammawy 20,
2012, the Ocpmvoa of Hoslth and Huraap Senvict ezmacna o Gmal sule sl (BRI most heakab
mmrace plars 1o provide coverage ks all FOA-appuval forms of I and EUVKES 3
aaTow ExEmplin for rdighan arployen. News Relezme, U.S. Depft of Heak® and Hutman Senva, "A
" Socuxma by US, Ocpeoencm of Health and Honad Seviko Scoreary Kahieen Sebetius® (Jan. 20,
2012)\, owuilahle ar hittp://www. his. govinews press 201 2pres/01/201201 20ah oml. by cospomr 1 rong
oppEEon, the Oberm Adm nisrauon refincd the sule 10 allow women who work for Ron <oy
religious aNBALEDIoRS to roecive confaeEplian covoage dnettly though deil uomce CTTD IS,
rather Than 1brough their employee plans. THE WHWTE HOUSE, OFFCE OF THE PRESSSECRETARY, FACT
SHEET: WonEN 'S PREVERTIVE SERVICES a¥ D RELIGIOUS INSTIFUTIONS (Fed. 10, 2012), ovoifable af
htpffwwe. whitzhouse, govAlrc. press o ice/ 201 2102 19 ach-sheet- wome 8. prevenuve.serviees.and-
religious-institutions, The U.S. Confcrence of Catholic Bishops continucs 8o oppose the contrexplion
mandale  See U.S. CONFERENCE OF CATHOLIC Qusraws, BisHOPS RENEW CALL TO LEGISLATIVE
ACTION oN RELIGIONS LiBErty (Feb. 10, 2012), owaileble al hitpiiwww.use<h.ong/taes
arvan/ictigous.liberty/coascyane -FIEEA @/ Naxrprrraace—e) |Ho- e s1ative-scton-go seligious-
libety cfio (caraonding that the bk of clear protecian for hiey siabcholdess . . . i Wetogradl and
owt be aprwd’) The Gcdare has rum@sd cunsvw (edernl lawnins challenging the
casamunralgy o [ the asTrpion mwada®. Sec. e g, Complamt, Netweaks v. U.S. Depl of Healdh
end Huowan Servs, No. 12CV@035 {D. Nebd. Feb 23, 2012); Camplasn, Qeras) World Tekevisan
Nawnt, lne v, Scbebus, No, 2:12-cv-00501 (N.D.AL Feb. 9,2012 ) Campianl Coiprado Quetin
Vaiv. v, Scbcdina, Na 1-.2011cv03550 (D. Colo. Dex. 22, 2011). For cxample, 1n hune 2013, ée US
Coun of Apyrab for the Tenth Carouit hekd thas 2 cral soce chain and 3 Crmime banksaare Aam, "xre
enfitkd 10 bring claims under [the Religious Froxdom Restoratran A, have enabliabed 3 Ghetihood of
axxes that theis rights undee his Astute src dzmamEily burdena) bY the CnORPOVT T
coyumamoN [of the Patiens Prossclion and Afferdable Care Act), and have ctadiched e aveparebie
barm® Hobby Lobly S tores. bue. v, Sebebiug, 723 F3d 11 14, 1121 (10 Ce. 2013), gy grovend. 134
S.CL 678 {2013) On ronamd the V.S Oustrict Court for the Western Dia rict of Ok labome grames) the
Plainh 5’ roqucst for @ preliminery mjunctam and. per the paMi s’ egreoean, Neyed proc codingdin the
case until Outobar 1, 2013 10 eliow the fodera| govemeni 1o decide whether % scek review of Lhe
Tenth Circuil’s decision intbe Supreme Count.  See Hobby Ladbdy Seoreg, Inc. v. Sebelws, No. CTV-i2-
1000- HE. 2013 WL 3869832 (W.0O. Oklajuly 19, 2013). The cast, Sebelia w Hobds Labdy Stores,
Inc . is set for ensl urgumenl before the Supresue Cowt en March 25. 2014, See Scbetus v. Hobbdy
Lobby Swses, re., SCOTUSog, hitp/www 2c00usblog convease-files!cascs/sebeliug-v-habby-lobby-
stores-ind/ (lag visned Jon. 12, 2014). @n Oemanbos 31, 2013, i scpdraic casc, Justice Sonia
Soiamiayow of the Suprame Coust stgncd an ovder Lhas snpananily enjodus the (cderal govoveTon: *from
enforcing agawast |\he Little Sisters of the Poor Hovae for the Aged) the conumzpuve coverage
roquiranons inpasad by U Paticn! Pnaenian and Aflardabde Care At 42 U5 C. § 30053-121(a)(4),
and rdaicsd cegdanong, © (Rl a TEPOTER rom the SUVOWEN and gty ovdey from the Saprame
Count Litic Siacrs of the Poor Hovoe for the Aged. Do, Colo. vi Sebtl us, Ovder, No. 13A69
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While “[n]erther the Supreme Court not lower courts have [sic] directly
addressed the existence of fiudamental right to use assisted reproduction
and genetic screening sechnologies,"'2? lower federal courts have ind irectly
faced such issues in the context of prisoners' claims of a constitutional right
to use Al to impregnate their spouses. These cases demonstrate that the
right to procreate in the United States i limited as a negative right. In
Goodwin v. Turner, Steven Goodwin filed a petition for wiit of habeas
coipus, clainn'ng that the refusal to let lnm give his wife a semen sample for
Al while he was in prison violated his constitutional right so procreate.'?
Mr. Goodwin filed hs petition in 1987, four years before the earliest date
on which he would be released and eight years befare his lasest possible
release date. He wanted to use Al because his wife would be between
thirty-one and thirty-five years old upon his release, and they did not want
to delay conception out of concern for the possibilitrv of increased risk of
birth defects that results from increased maternsl age.'2?

The US. Court of Appeals for the Eighth Circuit acknowledged the
fundamental rigiit to procreate, but declined to address Mr. Goodwin's
argument that the constr'tutional right to procreate survi'ves iocasceration. 30
Rather, the Eighth Circm't reasoned that, assuming Mr. Goodwin was
cortect about the primacy of the right to procreate, the “restriction is
reasonably related v [the] legitimate penologi'cal interest of treating all
prisoners equally "'*' The court concluded that, under the Bureau of
Prisons’ administiative policy, if the prison accommodated Mr. Goodw in's
request, then it would have to provide female inmates with additi’onal
medical serviices, which would "tak[e] resources away from. . . legitimate
penological interests."132

In Gerber v. Hickanan, the U.S_ Court of Appeals for the Ninth Circuit
faced a simi'lar claim % the one posed in Goodwrn, albert with slightly
different facts. William Gerber brought a § 1983 action alleging that the
Warden of the Mule Creek Swte Prison in Califomia violated his
consttutional right to procreate by not allowing Mr. Gerber to arti ficially

(Dec. 31, 20L3), avaitable or WRpS/wavw.bechet fund ovg/vp-contenthploads20 14/01/13 A69L. Litle
Sistors v-Sebelive-Ovder. pdF.

' Robxrmos, Spve node 26, at 327.

R 903 F.2d 1395, 1396(8th Cir.1990).

T id. at 1396-98. For an overview of Mr. Goodwin's petition, from requesting that the sample be
collected under aamilary conditions, 1o requesting tha: his wife bs pesn’itied K inseminate herselfina
prson battvoom, see id

11 gt at 1398.

B4 sd 211396, 1398

B jd a1 1400. Sohn Robeason has criticized the Geodwin decision for giving "insuflicient weigh
to the couple’s epmdirrtve ‘niesest and 100 much weight to the pnison aullwrities’ claing of
adininis;ran ve incemvenience.” ROBERTSGN, SMNO nole 12, at 37-38, 240 nn. 50-51 {cb2).
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inseminate tus wife while he was in prison 33 Mr. Gerber, who was
serving a prison semeace of 100 years to life, wanded to have a baby with
his wife, so he requested that ke be able to ejaculate into a collecticn
container and send 1he sample to a laboratory via overnight mail or have his
attomey return the sample, with all costs to be bome by him and his
wife.** Mr. Gerber supported his clasm by arguing that Skinner was a

tee of a constitutional right to procreate while in prison, a clasm that
the Ninth Curcuit firmly re jected.!35

The Ninth Circuit assumed that there is a constitutional rght to
procreate and. taking the step that the Eighth Circuit was hesitant to take in
Goodwin, held that “the right to procreate is fundamentally inconsistent
with incarccration.”3¢ Citing case faw from the Second Circuit, the court
noted that “the r.ght(s] to many and procreate, arc . . . abridged in a pcison
setting.™'37 The wost persuasive language from Gerber supporting the
claim that access to ARTs in the United States is a negative right is the
court’s acknowledgement that ™inmates posscss the right 10 maintain their
procteative abilities for fater use' ... not current use.”3® This suggests
that while the govemmcnt has a duty not to interfece with or prevent an
individual's freedom to procreate, it does not have an obligation to facilitate
the exetcise of that Geedom when extenuating cucumstances of
socioeconomic or penological barriers are present.

The combination of the Supreme Court’s procreative liberty
jutisprudence and the status of the U.S. Constitution as a “charer of
negative ltberties” demonstrate that there is a robust negative constituti onal
right to procreate, which includes the tight to usc ARTs. Furthennore, the
limitations «oposed on the right to procure an abartion and on prsooers'
rights to antificially @mseminate their spouscs imply that the right to use
ARTs is not Rilly protected through affitmative constitutional obligabons

2 Gobe v. Hickman, 291 F3d 617, 619 (Rh Cir. 2602), cerv demierd, 537 US. 1039 (26021 Tde
Corber oo Tesubed aficy 2 rthaing o baoc, with ta padgey jotaing the @Ry end fve judges
discrming id 21617.

D% Gorber, 201 F3A at 619. Mr. Garder did oot bave a perole dse, atixh mcsat that he was oot
en Gtded 3o fami ly viaits, so be and his wife could 20t conced ve a ofv id naerally. As a resall. he warsed
10 be ab le b0 art licially 1nserminate his wife. fd

1% Sve Id al 622 (Skinaer stands goly for the preposibun thar Corced sargwat sictilizalion of
prisoesss violaba he Equat Prowection Clayse. ). Bur aee (d at 628 (Tashica, §, disscaung) (claimng
Uwat e ma jonity (ead Stumer W00 namOwWly baase 0ot @uwng Gerber’s Tequest means tha he “[was)
forever deprivad of a basic tibaty” ( quattng Stimeer w. Okleboung, 316 US. 535, 541 (1992)).

1% 24 at 619 {ajosity apima); see also if at 624 (Vehbm, )., dezznfiag) (“The MRy exaans
that there is a fundamial ngdM s (raTextxd and | 2gree Tbere can be 0o &spute Lhal such a g
usn”). A sev id o 631 (Kazimek, ), Fosamting) (“By mak oig o vBygsmenls for cnpgn) vizins [ for
oo wmmda], the Oep ammen | oF Cove 1oas must have coag iubd thal UTDRIMa docs nor cu
o ff a prisoner's Aghi fo procreate”)

344 a1 621 (majonty opinica) (quoling Hemandez v. Caughlin, 18 £.3d 133, 137 (24 Cir. 1994)
{ccjeciing plainilPs claim that deial of eon jugal visetion priviteges violated his constinmion fght 1o
ot privacy))

"™ Jd a1 622 (emphasis added) (quoting Mernandez, 18 F.3d at 136)
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on the swete to ensure that individuals have the means necessary %o exercise
thewr freedom 10 procreate through assisted repsoduction.

2. Regulatory Framework of I F Reflects the Negative Reproductive
Rieghts Jurisprudence

The sys¥em of regulating ARTs in the United Swtes flows naturally
from the Supreme Court's and lower federal courts’ reproductive rights
jurisprudence and the notion of a negative constitution. As a result, there is
almost no governmental regulation of ARTs at either the federal or state
levels. Regerding access 10 ARTs, "individual states have been slow 1o
provide legislation,"13 and among those that have done so, the access is
not perticularly meaningful. The fact Wat regulation of ARTs in the United
States is both rare at the federal level and inconsistent at the state level
reflects the underssending that the right to use ARTs is a negetive right.

The most concluss've proof of the federal government's recognition that
the right to use ARTs is a negative right is federal inaction. The federal
Patient Protection and Affordable Care Act ("PPACA") does not contain
any provisions specifically directed at treating infertility, and Medicare
does not provide finnding for ARTs.®® In addition, the federal legislation
currently in place takes the form of providing oversight for public welfare
rather than sevving as a means of enabling individual access to ARTs. The
only federal legislation specifically directed at ARTs "isthe Fertility Clia'c
Success Rate and Cerwficabion Act of 1992 ("the Act").!4! The Act
requires each dimic that perforras ARTs to provide armual repors to the
Centers for Disease Control and Pievention ("CDC") on the following: (1)
“pregnancy suaccess rates” achieved through each type of ART procedure,
(2) identities of the embryo laboratories used by each clinic, and (3)
whether the embiyo laboratories are certified under the Act.? The

¥ Susan B. Apel, daress %0 Assisted Reproduripve TecPolgia, 12 MicH. ST. U. J. Mep. & L. 33,
37 (2008).

' Decodvy . Robens, Race and the New Repradeerion, 47 HasTmes L.J. 935, 9401996k Susen
Penzldson Jemes, Heoith Core 8ilt Cffers Liule Contfor! 1o Infertife Conples, ABT WEWS {APL. 23,
2010), bupy/aberewz 80 cemHealitvRepradindive HealthY infettility-healih-care-bi Tl-longer-pre-
existingcoudition/storyNd=1845t36%. 1n a posin've changs for mfertiie patienis, the PPACA
eliminates pre.exwAing eovditioas exclusions, which hiad been used in the past to deny beadbh insurmice
covera@e to woran on the basis of past infestikity diagnase. Nizan Geslevich Packin, 7The Geher Side
of Health Core Reforrm: 4n Analysis of the MEssed OPportuniry Regarding Infertility Treounents, 14
Soiotar 1, 30-31(2011).

H' Pyb. L. Na. 102493, 196 Swmt 3146 (1992). Ia Januaty 2009, then-Rep. Anthony Weinet
iniioduced the Family Building Act of 2009 in she House of Representalives, which called for reforvos
%0 the Public Healih Setvice Act and tiic Enplayse Retiearent lncome Securily Act of 1974 so require
coverage of infenility testommit, H.R. 697, 111th Ceng. (2009). The proposed iepslation never
reached the floer of the Haoug of Represensstives. See H.R. 697 {11 1th): Fowrily Building Acr of 2009,
S®OVTRACK.US, hetpe/www.govicack.vsfoengressnilar | 11697 (last visised Jar, 11, 2018) (lissing the
satus of the bill &5 "Died (Referved (o Commitiee)*).

' 42U.8.C. § 263a-1(a) (2005).
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purposes of the Act are to provide consumers, meaaing individuals who
desire to use ARTs, with accurate information about clinics and to provide
states with a model program for certifying embryo laboratories.'4? The Act
clearly is not intended to regulate the mechanics of using ARTs or to aid
individuals in accessing the procedures.!® This suppotss the position that
the right to use ARTs is a right against govermment interference, not a
guaraptee of government assistance.

In addition to the CDC. two other fedcra) agencies have rcgulatory
authority over the use of ARTs, but their involveroent is even more
indirect.  First, clinics that perform ARTs can only usc medicatons
approved by the Food and Drug Administration ("FDA"), a requuement
that applies across the entirc medical fcld}*’Second, under the Clinical
Labantories Improvement Act, the Centers for Medicare and Medicaid
Services ("CMS”) is respoosible for regulating all laboratosy testing in the
United States, including tests associated with ARTs.}¢ The conaumer
protection and public safety oriented roles of the FDA and CMS with
respect to regulation of ARTs [wuther demonstrate that the purpose bebind
federal regulation of ARTs is to protect the public, not % provide the public
with access.

At the state level, incons'stent regulation reflect the basic premise that
the right to procweate through the use of ARTs is a negative right. This s
wost evident in the context of state legislah'on onandating insuwraoce
coverage for ARTSs, as vely few states provide any meaningful acoess
through their insurance legisiation. Roughly two-thirds of employers
report that the insurance plans they offer provide at least some coverage for
infertility scrvices, but only a small porwon of the plans cover advapced
infertility freatmeuts ke IVF'47 For example, less thaa oae-fifth of large
employers {thosc with over 500 employees), offer plans that cover IVF, and
among small employers (those with fewer than 500 employees), only one-
founh offer any infertility coverage.'4?

‘O pRERICENT'S COUNCIL OK BXOETHICS, REFBCDUCTION & RETTNSSBATY: THE REGULATION OF
NEW BloTechan NGIES 47 {2004), availuble al
hitpe//bisethics georgriown edufpcbelmpans/reprodiiclicnandresponcibifity_pcbs_iinal_reprodudion_a
MMWWWM&WW THE REGIRATION OF New

“wa
fred
S AMERICAN SOCETY FOR REFROIRCTIVE MEJICINE, OVERSIGHT OF ASSISTED REFVIERTTVE
TO2OWGY [ (2010), ovailalle al
hitpw www. feproducts vefacts org/uploadedFijes/Content/ About_UvMediz_and_Public_ A farsDvosie
..-omtmm;pdr[hmmm CVEASIGHT OF ASSISTED REPAQOUCTIVE TECHNOLOGY ).
“ Pub L No. 90-17d, 81 Stat 536 (/967) (current version o1 42 U.S.C. § 2638 (2006}, OVERSGHT
OF ASSISTED REAODU/CTIVE TECENOMLOGY, 409 nere 145, st 6-7.
7 teaacs, spronote 23,1049,
il 7 3
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To remedy this situation, some states have passed regulatory
legislation, but "the regulation is all over the map."'*% Only fifleen states
have enacted laws that piovide insurance coverage for infertility
services.!”  States that require partial coverzge of infertility impose
conditions that tange from one-time only IVF benefits for manied couples
who have at least five years of infentility (Hawaii}, %o limiting coverage to
four egg setrieval cycles unless a live birth occurs (Illinois), to allowing
insurers to cap IVF benefits at $15,000 (Arkansas).!”' Furthermore,
California, Louisiana, and New York specifically exclude IVF coverage.'>?
Even states that provide "complete coverage" place certain limitations on
access; Rhode Island limits IVF benef s to a lifetime $100,000 maximum
for marrred couples, and New Jersey provides ieligious exemptions for
small employers.'> This diverse state legislation indicates that access to
ARTs is best characterized as a negative right not only because thirty-five
states do not require any forn of infertility coverage, but also bacause those
states that do provide some fomm of coverage impose reswictive conditions
on individuals' ability to access ARTs.

Another result of the limited federal and state regulation of ARTs is that
a wide range of procedures is legally peimissible. For example, there is no
direct regulation of preimplantation diagnosis ("PGD"} or sperm sorting,
techniques used to perform genetic testing on early-stage embiyos before
they are implanted into a woman's userus.!>* The capabilities of PGD have
increased since the technology’s inception in 1990, and today it is possible
to test for genetic abnommalities, susceptibility to cancer and late onset
disorders, human leukocyte antigen matches for existing children, and,

P BloeiMcs at the Institne: ReEgbaring ART, An (nerview with Joses I, Fossett and Michelle N.
Meyer, NELSON A, ROCKEFELLER INST. OP GOV'T (July 2010) (Wereinalicy Sivethics ot she astitvve:
Regriatug ART}. Mtpdiwww csckinst ong/QAfmeslt_meyen Bioethicsd aspx,

The siaics arc Arunses, Culiforvia, Cammecticut, Hawaii, Nlinois, Lovisy'ana, Mafyland,
Massachusctes, Moatane, Now Jeracy, New Yook, Ghio, Rivode 1s1and, Texas, and West Virginia. Stose
Laws Related 10 Iravonce Coverage for Inferifity Treotmant, NAT'E CONFERENCE OF STATE
LEGISLATURES [hereinalter fasurarce Covermme for IRferiifity Treatsent), hup/iwww 10§l 0rg/sves-
eochaltinsunasecoverags-fordinfertitity-tawsaspx (tast updated Mar. 2012). Txx fikeen
stutes offer covero@e in the followsag Sour ways: (1) complele coverage mandates that Rqui're insurers
0 cover 'nfcrtility oembneot including | VE, (2) partial covers ge mandates that n2quire iasuters (o cover
IVF, but with certein limitations on access, (3) coverage o (Yer maadaies that require insucers to offer a
policy that covers IVF butdees not requ’te copluyos to adopt the policy, and (4) “non-IVF mandates”
that require insurers 80 cover infertility teatment but explicidy enschide IVF, Cohen & Clen, supro
nete 2. al S37-33; se¢ alvo Insuronce Coverage for infervitily Treoment, supra ("Thirkecn states . .
1equite insursnce companies Lo cover infertility lreawment. . .. Calif ommia and Texas [only) require
‘mauance aoropanies Lo offer coveeage. . - "}

151 Packin, swpre noke 148, at 21-22; faswrance Coverage for nfertility Treatmens, SWo note 150,

"% frsurorce Covamage for [nfertility Treotownt, supra noke 1 50.

3 Packin, supra note 140, at 22; ieswrance Coverage fov Infertility Trearsrent, supro oode 150.

4 REePRODUCTION & RESPONSIBIUITY: THE REGULATION OF NEW BIOTECHNOL QGIES, 3400 nolc
143, at 89~90, 99.
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somewhat controversially, a desired sex in an embryo, known as sex
selection.!3’

In the absence of significant govereameat regulation of ARTs. the
medical profession is Icf! to self-regulate the procedures. Fetility clinics
and heaith care professionals make dec'sions regarding ARTs with
guidance from professional societies like the Amcrican Society for
Reproductive Mcdicine ("ASRM"), a "specialty society for physicians
[who] focus on infcriility,” and its affiliate, the Society for Assisted
Reproductive Technology ("SART"), an organization whose membesshi p
includes over 90% of the fertility clinics in the Unitcd Slates.!* The
guidelines and rcports fom the ASRM serve as impom¥ent sources of
guidance for physicians who perform PGD.!%?

The ASRM Ethics Commisitee notes that PGD for scx selection
warrants "scrious ethical caution,"!*® but it does oot call for a legal
prohibition on the proceduce. lastead, the guidelines suggest that PGD for
non-medical scx sclection "not be encouraged” whcn a patient is already
undergoing an IVF procedure and that it "be discouraged" when a pabent
wants to undergo IVF solely for sex selection.!® Tbe extent to which
physictans are expected to "not encourage” or to "discourage™ PGD for
non-medical sex sclection is unclear, as some SART member clim'cs
advertise the procedure, even though SART requires adhesence to the
ASRM Ethics Committee guidelines as a condition of membcrship.'®
However controversial it may be, the status of PGD for sex selection thus
serves as an example of the broad range of legally permissible procedures
that has tesulted from the limised regulation of ARTs in thc United States.

In practicc, thc use of ARTs reflects the judicial and legislative
determmination that access to the procedures is a negative right in the United

2} A Rabown, Exfending Prelapbrcation Genetic Miagrani> : bedicad and Non- Mok (e,
29 J. Meo. ETHCS 213, 213-14 (2003)- As technology camines © advaxc it Moy gae Yy be
pumidle 10 sliveldy grnetmally wodify & sperm, egg or anbyyv by wpluwyg 8 dfxUve (o
wndesirable) geoe with saciher que [Grough] SO Uine Sractls @AlfCBON.” BoThic of the binte:
Remoaxing ART ., st@vo ooee | 49,

1% Apel, agro nose 139. st 40, 41: OVESSIGHT 0F ASSISTED QEPRAMTYWVE TEOVIUWIOY, supro
agic 145, 1 9, LROTUCTION & REFORYBULITY: THE REGULATON OF NEW BIOTeUSDUWIDES,
supra note 143, 1 100, For example, the ASRM hes issued and revised * guidelings Sor 1 he n wardrer of
emboyos 1o be Iransferred in m viso Tenilization (IVF) cyties . . . in 15 offon w0 reduce |he mandber of
higherordey muhipk grogenc 1es® Samantha Pfeifer ¢t al, Criterio for Nunbey of Embnws 0
Tranfor: A Commitiee Opinlon, 99 FERTILETY AND STERILITY 44, 44 @013).

1 See REPRONUCTION & RESPOMGIDRITY: Tux REGULATION OF NEW DIOTECHNOLOUIES, suom
ontc 143, w1 101 (noring that the ASRM Prectice Committee has published exievaive gudelmes for
&G0, cherackcizng i as a clinical pracadwe, and tiat the Ehics Comminee hes published ks owo
repont “Sex Seloction and PGD™).

¥ Ethicc Cawa of tbe At Soc'y of Reprod. Med., Sex Selection and Provmplantialion Genave
Diggnasiy, 72 CEATUITY AND STERWITY 598, 598 {1999).

P o 598.

" erronITIDS & REFOASBILTY. THE REALATION OF NEW BOTENOINE, SMvU notc
143, = 101,
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States. Studies have found that "the United Siaies has one of the lowest
utilization rates of [ARTs] per capitz among industiialized counnies;” in
pacticular, the util1ization rate is one-fifth of the rate in Austraha'$! The
CDC estimates that approximately 2.1 million martied couples, roughly
7.4% of that population, experience mferility.'2 Fewer than 20% of these
couples, however, use advanced ARTs like fVF.163 This is likely because
the expenscs essociated with advanced ARTs put the procedures out of
reach for many infcrtile couples. For example, the average cost of one IVF
cycle is about $12,400, and the cost for a cycle of PGD for sex selection
can rise above $18,000.16¢

Compounding the fiinancial expense of individual cycles is the fact that
many women undergo moce than one cycle of IVF to have a live birth.!6®
According to the CDC, slightly more than 1% of the total number of births
in the United States result from ART cycles.!% That year, dinics
performed 147260 ART cycles, including [VF, GIFT (garaete
inwafallopian vansfer), and ZIFT (zygo intrafailopian transfer).!'¢? Just
under 32%. or 47,090, of the cycles resulted in live births, for a total of
61,564 intants.'® Overall, the cost of a live birth through [VF is estimated
to be between $66,667 and $114,286, which in the absence of government
assistance, indr'viduals must cover out of pocket.}¢?

tn the United States, the use of ARTs and the ability 1o access the
procedures arc virtually utvegulated.}’® There is little fcderal oversight, and
state-mandated access legislation is neither consistent, nor comprehensive.
The limited extent of regulation, combincd with the Supreme Couui's
peocreative liberty jurisprudence and the status of the Constitution as a

1% Byens, spvo note 1, 21282 & 1114 (quating Fomd S. Trad etal.. M Viro Farvileaem: A Cost-
Effective ABYRDire for Inferrile Copia?. 12 ). ASSISTED REFRDD. & GENETXS 418,418 (1995))

‘e Cob & Chen, 2pvv note 2, a1 489 (CitiRg NATL CTR FOR HEALTH STATSIICX, SRpvw oote 273,
al08)

) Rabem, 3970 aote | 40, ot 937.

™A SoCY FOR RemOn MeD, Frapmly pded Quioo  Abow  Syfernlsy,
hitp:/fasrm org/swards/index aspxTid=3012 (a1 viged Jar. 12. 2014k Rodeeea Levng, Ohoose dve Sax
of Your Baby, CBS NEWS (Aps. 13, 2004), hitp /fwwe. cENEwan2100.900164 162611618 )
(repmliny thet =1 AmMencan couplc paid $18,480 to maderpo cex selection for Uuplanttion of female
eulxyw e fatility clinc ia Califoruie)

1 See DIV. OF REFROD. HEALTH, NATL €TR. FOR CIRONIC (HSSASE PREVENTION AND HEALTH
PROsOMON, LS. OePT OF HEALTH AND HUwmAN JERVS., 2010 ASSSTED REPROOUCTIVE
TEHNDLOOY SUCCESS RATES: NATIONAL SUMMARY AND FERVILITY CUNIKIC REPORTS 28 (2012}
mxniodle  or  hpffwww.cde aov/act’ AR T2010/PDFs/ART_2010_Notional Summery Report pdf
(repenting thal close 10 45% of women undevgaing ART cycles in 2010 undorwens: at feast 0ae provigus

climics in the United Stotes beraunse 31 of the choics did oot sobm rdate in 2010. fl 2 S

% {4 The numbea of infants is Righer than tbe mauber of live births "t tn some cases wore
thaa ooe mfunt i1 bom Asog 2 live. bitth defivesy.” 14

* Coten & Cden. sx4pvo note 2, 21 492,

'® Mever nypro ook 98, m 2.
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"chancr of ncgative libertes,” provides sirong support for the conclusion
that there is a robust negative right to procreate Uvough the use ARTs in
the United Staxs that imposes no affumative obligations on the
govemmeant to ensure individuals are able to access trcatmeat procedures.

B. Vicroria, Australia

1. Australian Health Care System Has Created a Positive Right to
Access ARTs

H the United States is the clearest example of a negative right to
procseale through the use of ARTS, then Australais at the complew
opposite end of the spectrun as perhaps the clearest example of a positive
right 10 governmcut assistance in accessing ARTs. The Parliament of
Australia has fosicred a positive right to access ARTs by inciud'ing partial
reimbuwsement for ARTs in the counby’s national health carc system. The
Australian system helps all individuals, whether they are covered solely by
state health carc or have additional private insurance coverage, access the
means necesSAy 1o proceeate throug assisted ceproduction.

From the ethical dilemyna surrcunding the eryopreservation of the Rios’
orphan embiyos, to the world's furst baby bam through [VF after embiyo
ctyopreservation, Avustralia is somewhat of a pioneer in the field of
ARTs 7! In addition, the Parliament of Victor:a enacted the world's first
ART legislation in 1984.!72 Despite this auspicious history of pioneering
technology and legislation, Australia today faces infenility conceens similar

“to those in the United States and other developed countries around the
world. Studics indicate that "the population replacement value [is] 2.1
births per woman|, but ijn Australia, the tosal festility ratc in 2002 was
1.76, which is comgarable to that in the UK, USA and Canada.”*”* Unlike
in the Umted States, "there is no pational data collection on infestility in
Avstralia,” but the Australian Inst tute of Health and Welfare estimates that
roughly 9% of couples experience infentility.!” To address these concerus,

7 See 51940 30bes 2 - | | ovd accampRsy TR text.

B Skene, nupro note 6. m I3,

B ALSTL. ASSISTED RePROD. TBCHS. RSVIEW COMM., INOSPENDENT REVIEW GF ASSSTED
REPRODUCTIVE TECHNOWGIES 23 (2006) {brelnnfler AUSTL. ART INDEP. REV.), ovailable ot
hup:rwww. heaith, gov auinvaa/mainfpubhishing raPCaotent N 9096 DOSOF#10TIEC A2S TBPOODIC I
ABB/SFile/arurc_rcport,pdfr.

™ YUEPING A. WANG ET AL, AUSTL. INST. HEALTH AND WELFARE, Agstsicd Reproduch ve
Techoology m  Avustralis and New Zesland 2009, at 1 (Nov. 20ll), avalaile ar
batpc/fwww.Bilvw.gov at Wark Ares/Ov wniaad Assd aspR?id=10737420484. Similar o the definidion in
the Un'ted Stmics, the Awsoalian rpovt defones “infenility” as e “failurc 0 achieve a clinica)
gregnacy afles 12 or more monthe of seguirr unprotenad sexua) wisourse® /d A 2006 Aastralian
Tepanad neted thal i1 is cuonaed that 12-25% of capks are a Tected by infenitity.” AUSTU ART
LHOEP. REV, Stgvo pote |73, sl 23, Honover, that Tepan dkfaued “nfort; Uy as “s GiOSTGIEEE whare
there has Deeo eithes an dudility to coaceive 0c COTY p PEEgnamy w 8 hive buth aflo anc your of
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the Australian govermment partially reimburses the o0sts associated with
ARTs 7S

Austialia has universal health care coverage, which means ihe entice
population is covered by Medicaie, the state-finnded health care system 76
A fairly significant portton of the population, 1oughly 30.5%, also bas
private insurance coverage, although private health insurance enrollment
has declined since the introduction of Medicare}?’ Medicare has provided
coverage for ARTs since {998, and the Pharmaceutical Benefite Scheme
funds drug therapics associated with reamment proccdurcs!’® [mportantly,
there is "no 1estriction on the number of [ART] cycles or sctvices™ that an
individual can access.!™®

Medicare coverage of ARTs is not absolute, but ratier 1akes the form of
pantial reimbuwsements. After introduction of the Extended Medicare
Safety Net in 2004, Medicare now reimburses either (1) 80% of the out-of -
pocket and out-of -hospital expenses of those individuals whose expenses
exceed the current safety net thaesbold or (2) the custent amount of the
Extcnded Medicare Safety Net Cap, whichever is fower.® The out-of-
pocket cosk for onec cycle of IVF typically vary from $1,079.11 to
$2.517.93.81 Pjivate health insurance "car help further reduce the costs
associated with [ART] treaiment[s like fVF] — by covering day hospital
expeuses and some medications, which aze not covered by Medicare."'$2
Thus, even though Austialians who use ARTs pay some out-of-pocket
cos¥, the Australian health care system essentially creates a positive right
of access by providing reimbursements for procedures without limiting the
number of times individuals car seek treatment, 133

grubacterd 3cxunl TRETRANE, or thoe is a axdial oalian thal will rcduce the likeliBood of either
COETpLiR OF CAITY™ g & PrEgnancy o a bve birth." &

7 See bnfro nokcs | 78-183.

T Ao & Covored by Mebcary?, PRsvA e HEAL TR GOV.ALL
Spe/fvww. prveiehes Y @ov_ayhalitirmacoxcr/
whatiscovered'medicare dm (42 vigitod Nov. 25, 2013)

7 Tunothy Swhtius So6, Prieae or Puili Aproades o Ineriag e Uninsired: Lo fom
Irrrariora) Expericme with Privare iraroree, 76 NY L. L REV. 419, 454-35. 455 2001)

'™ AUSTL ART EINOEP. RE Y., 539D nowe 173, at 13.

Yl

™ 4. VKY. AMGSTED REPeND. TREATNENT AUTH., CoSTs OF IVF 4, ovalladle ar
BUp:/f www vara. 008, si/eods-of ivlw 1/i1004 781/ (1ast visited Jan. 12, 2014) (The Cxiended Medicare
Safety Nei Cap Mlgwre s calcvlaicd “from @ Medicare seble which fiais rebaies for IVF serviees )

M. M. Peicron, Assisied Reproductive Technolagies and Equity of Access fswer, 31 J. MED.
ETHICS 280G, 281 (2003). The cost figwes cited inthe adiclc were $1,200 10 82,800 AUD, which
smount 10 $3L.07%.11 e  S2,51793 USD Currency  Comwrier, OANDA,
hup/Aererw cends. com/cumancyreonvertar’ (last visited $aa. 12. 2014).

R et Fand Covev. IVF AUSTRALIA, RIpHivf.cum zn/ivi-fees/ vf-heslth . fund-aover (last visised
Jan. 12, 2014).

'C Bus sce Tory Shephead, fm Sovy, Aur Soditry Doexn) Owe Yov a Chld, TvE PUNCR (Ausd.)
Nov_ 1. 2001, 5:50 AM), hitp//www thepurch am o X ar @ aayvy-terax igy -Jocsnt-oweryuw-
il ("Lags yesr the Foden) Govarenod aade dimrgs 0 the Mot Sefay Ra, effectively
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The consequence of Medicare funding for an unlimited pumber of ART
proceduses s that “(t]he burden of the cost of ART ... falls mwore beavily
on the Australian Governiment than in most other countries.*!3# a 2009,
ART clics perforrned 70,54} treatment cycles throughout Australia and
New Zealand, which was a 14% increase from 2008 and a 48% increase
fiom 2005.'®% Live delivenes resulted from 12,127, or 17.2%, of the
70,541 cycles, for a total of 13,114 babies.'8 These deliveries accounted
for approximatety 3.2% of the live births in Australia in 2009.%7 The
extenstve usc of ART cycles has come at a significant cost to the Australian
government. The costs associated with a live birth through 7VF range from
$24,615.40 for a woman betweep thirty and thirty-threc years old who is
undergoing her first IVF treatment, 1o $168,625.00 for a woman between
forty-two and fotuty-five years old undergong her sccond treatment

'8 Austalian Medicare expenditures on ARTs in 2005 toted
S97 5 million, representing a 117% increase from the $45 million speat in
2003.'® Betwcen January 2000 and Oevember 2005, the total government
expenditure for ARTSs, which includes Medicare and the Pharmaceutical
Benetits Scheme, was $525.7 million.!® In response to these nising costs,
the govemment placed a cap on the Medi'care benefits available for ARTSs,
which pwpartedly saved $48.6 million in 2010.1%!

Regulation of ARTs in Australia is allocated among the federal
government and the individual states and temitories. Thete is no federal
legislation that regulates ARTs, but there is a certain amount of national
unif mmitx as a result of accreditation requirements and codes of
practice!)?? Under the the Rescarch Involving Human Embryos Act 2002,
a clinic that handles human embryos must be accredited, either through the
Reproductive Technology Accreditation Committee ("RTAC") of the

appog the anam 1t uould piy aud for oy cproaUve oo (ARTs), which} mesns
torafo aqEyas PoY dmog $0¢ o the dolias for SPeDVe Teamenta, )

W ALSTU ARTIVOEP . REV., aapro oo 173, w13

B WANG ET AL, Spm nate 174, 1t vi. A see Julis Medew. IVF Cuty Ressit i 1500 Fewer
Babicx, The SyorEY MORNDT HeaD (Ausl ) Oct 26, 2011,
NOp//vere smh com a klyle/lifeivi-<ams-reaik-1- 1 500-frwo -bebes-20 11 125190 amd  "As
emlysis of Medicore data by the Unaversty of New South Wales found that use of esiard coprohacove
@chaslogy " wucremedidot | ) po cont each Y& betoveen 2004 aod 2009, bur droppad §3 pexr cont bast
wmcm:mmwmmmmummm'x

1% WANG ET AL, 14p¢ 2 notk 174, 2 v

([.}4 M at L.

" Alison Gniffiths ot al.. A CostEffectvercas gaohsis of fu-Vivo Fertliization by Maternal Age
and Number of Treaiment Aempss, 25 HUM. REPROD. 924, 928 {2010) ln AUD, the figures equal
$27,373 and $187,515. reapostively. Cuvrency Commany, ®ANDA, sHor note 181,

18 AusTiL ART INDEP, REV.. s9r0 note 173, at 13. In AUD, the figures oqual $108.4 million and
3530 willion, respochively, Curreacy Comezar, OANDA, supro pote 181.

"™ AUSTL. ART INDEP. REV.,Supra aow 173, 146 In AUD. the 10tsl cxpodiure equals $584.6
milliva, Qwreny Conerter, OANDA, ssoro acte 181.

™ nMadew, $33yv0 dole 185, Ln AUD, the savings tode) 554 milkon Cwrexy Conmerror, OANDA,

mproaote {81
" AUSTL ART DIDEP. Rev...m@ro oo 173, @ 13; Skeve, supyD ook 6, 3t 33
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Fertility Society of Australia ("FSA"), an orgamzation of scientists and
medical professionals involved in ieproductive medicine, or through
another accreditation program. '?3  In addition, the National lHealth and
Medical Research Council ("NHMRC") has propagated a set of "Ethical
guidelines on the use of assisted reproductive technalogy in clinical
practice and research” that it usges all ART clinics throughout the country
to follow. ' The RTAC accreditation proccdurcs rcquire clinics to
"[p)rovide evidence of... compliance with the NHMRC Ethicai
Guidelines on the use of ART in clinical practice and research.*'%5 1t is
impossent to note that "[a]ithough RTAC accreditation and compliance
with RTAC and NHMRC gudclines are not mendatory, there are strong
incentrves for compliance.”®® For example, RTAC accreditation is a
precondition for accessing the state-funded drug program, and compliance
with NHMRC guidelines is a prevequisite for receiving public research
funds.'”” The pactical effect, theq, is that virtually all ART climi'cs must
follow the R TAC accreditatioa and compliance procedures. /98

Decisions about health care law in Australia "generally fall] within the
constitutional power of the states and tenitosies aather than the federal
goverunent,” so health care law often varies coasiderably between
juiisdr’ctions.*'% All of the states and territor.es have cnacted lcgislation
on the status of children born from donated gemetes and embryos."2%0
Only four states, however,—Victona, New South Walcs, South Australia,
and Western Austialia—have passed legislation spccifically regulating
ARTs.2%! If the legislation differs from the §uidelin¢s endorsed by thc
NHMRG, the state legislation takes precedence.202

" ferwoh Mmolving fyman Esvdrym Act 2002 (Awstl. X AUSTL. ART WOEP. REV., 1@ra sote
173.813.

™ ALSTL GOV NATL HEALTH AND MED. Res. COUNCTL, EveicAL GANELDVES ON THE UsE OF
ASSSTED QEARIETIVE TROMNOLOGY & CLENCAL PRACTICE AND RESEARCH 15 (hme 2007),
ownlable ot bitpe)!erww nvarc govay/_fikcs_nhmrc/publications’amachments/e 78.pdf. S see Lyma
Bauxn Mosts, (rdorpanding Legol Resopao o Taholagion) Change: The Ecample of in Yoo
Foulizsion, 6 MON. )L SCL & TBORL 505, 552 (2005) ("The NHMRC gridelines, Kke the RTAC
godefines, are aot @andalyy ")

™ PERTWITY SOCY AUSTL ReFRnn TwDi. ACCREDITATION Comm. COOE OF PRACTIE FOR
ASRSTED RGO LCTIVE Te oL 0GY LTS § (Oct 2010) (amfia FSA Conge OF PRACTIE],
availoble @ MpSiwww_ fertltysotiety cmn auvprvee iuploads/2010 11 201 .Ml -nac-axp . pdf,

" Moo, sHpra note 194, at 553,

" id i 553-54,

™ FSA COOE Of PRACYICE, SugTo note 195, a4,

' Skcae, supra tole 6, 33.

X 1 oane Skene. Genetics and Anificial Procreotion in Avsiralie, in BIOMEDKCINE, THE FAMLY
AND HUMAN R1IGHTS 111 (Mane Thédss Mculdexs-Kiein e al., oda. 2002),

* gaststed Reproductive Tecbwlagy (ART), AUSTL. GOVT NATL HEALTH AXD Me0. RESEARCH
OCOuNCIL (Asstsped Repraduoive Techmobmy, ALSTL NHMRC) Mip/Nvw, ahmrc £0V.an/healih-
athics/ gastrabian-hoa | th <thics-cowre Gee-aher/2xmxd serad s ) vo-axadogy -orVass seed- (tama
upkde) Nov. 11, 201311 the remsemg pradriois, cpuhton & kit 10 the conmom law. Sken,
Japvo nole 200, st 111,
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Tbe fact that the Australian goverameat gartially rcimburscs assisted
reproduction without restricting the number of cycles or services that an
individual can receive suggests that the govermment has in effect crested a
positi've right of access to AR Ts through Medicare. Provision of the means
necessary access ARTs has come at a sigficant financial cost to the
government and has aiso prompeed the Parliament of Victoria 10 eoact
broad legislation re gu!ating the procedures.

2. Parliamient of Victoria Enacted Sweeping Regulatory Legislatien

Since passing the world's fust ART legislation, the Parliament of
Vlctona has enacted one of the world's broadest framewosks for regulating
ARTs. 2% The currcnt legislation, the Assisted Reproductive Trestment Act
2008 ("ART Act" or "the Act”), took effect on Januaty 1, 2010.2%* The
ART Act is divided into 16 parss with 159 sections and regulates all aspects
of ARTs, 1anging {rom criminal offenses related to prohibited procedures,
to establishing the Victonap Assisted Reproductive Teeavment Authority,
which monitors compliance with the Act The most relevant provisyons for
demonstrating the extent to which Victaria regulates access to ARTs are
the purposes and principles that guide the Act and the prov‘isions governing
access to (realment, presump¥ons ageinst treammen), and appeals of
treatment determination decisions.

The primary purpose of the ART Act is “10 regulatc the use of assisted
1eproductive trcatment and artificial insemination procedures."2% Other
purposes include regulating access to infoimation about ARTs, promoting
research into inferility, and regulating surrogacy arrangemcnts.20® The
Parliament of Victoria intended for the following principles to be given
effect in fulfilling the purposes of the ART Act:

(a) the welfare and inlgesB of persoas boro or 10 be bom as 8 result of
Trealment procedures are pararcount;

(®) a1 no time should the use of Treaimeni grovedue be for the pwpose of
exploiting, in trade or othecwvse—4i) the reproductive capabilities of men and
wowen; o7 (i1} childien bom as a1esult of treabmeot procedies;

{c) children bom us the tesull of the use of donated garaetes have a righl ®
infonmation about ther genetic parents;

(d) the heolth and wellberni of persons undergoing irestivent provedures must
be protected ut all times;

) In 1984, tbe Parlamont prvscd the fentil ity (Medical Procedures) Act, which i1 rcplaced wath
the Infertility Traaomen Act 1995, Skcae, supro note 6, 31 33, Victona's current ART legslation, the
Asstted Rapoduchive Traamon Act 2008 sepemakad (he 1995 legislator.  Assisled Reprodacthe
Tregmen A¢c12008 (Vic1) 3 1(g) (Austl) (herceafor ART At}

B ABYv Potien! Review Pand (2011) VCAT 1382712 (Ausil )

™= g sl(a)

* 1d sId)<d)
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(¢) posONs seeking 1o undenzo wenirncnl proced ures must aot be discriminated
against on tbe basis of ther sexual onentalion, manlal MBS, race oC
celigion. 207

These guiding principles provide valuable insight into the intent behind
the ART Act. On the one hand, the Act is broad in its application and
prohibits discrimination based on an individual's “sexual orentation,
marital status, race or religion." On the other hand, however, the interests
of "persons to be bom,” not of persons using ARTs, arc considered
“paramount." The principles thus seem to imply that the liberties of
individuals who wish to use ARTSs yield to the libexties of “persons to be
bom."

The ART Act carefully regulates who can pexform ART procedures. A
clinic must provide documentation of RTAC accieditation to become a
"registered ART provider."® Failure to comply with the ART provider
requirement can result in criminal penalties, rangng from 480 penalty umits
($60,792.90), to a four-year prison sentence, or both.?® The ART Act is
even morc specific with respect 10 who is able to undcrgo @eatment
procedures in Victona. In order for a woman to qualify for treatment, a
doctor must rcasonably determine that she is: (i) “unlikely to become
pregrant othcr than by a treatment procedure,” or (ii) "unlikely to be able to
carTy a pregnancy or give birth so a child without a treatment procedure,” or
(i} "at cisk of transnu'tting a genet'c abnormality or genetic disease to a
child bom as a result of a pregnancy concetved othcr than by a treatment
procedure.*2!% To undergo treatment, a woman and her pariner, either her
spouse or “a person who lives with [her] as a couple on a genuine domestic
basis,” must conscnt to the particular procedure, uadergo counseling, and
submit to a child protection order check and criminal rccord check 2"

Importaotly, an ART provider is prohibited from perfocming a
treatment proccdurc on 8 woman if there s a “presumption against
treatment.”#)2 A presumption applies against a woman who wishes to
undeigo ART treavnent if a cnarinal 1ecord check reveals that the woman
or her partner has been convicted of a sexual or violent offease or if a child
protection ordcr check reveals that a child was rcmoved from the custody
of the woman or her partmer.2'3 In addition, the ART Act specifically

M Id. 5 8 {emphasis added).

™ i ws 7, TH12)

M it 57, For the fiscul year, 2012-13, ending Junc 30, 2013, gag penalty wnit equaled S146 84
AUD, or $126.65 USD. 0 480 penalty units equaled $67,603.20 AUD, or $60,79290 USD. See
Currency Convevigr, QANDA, supvo aotc 181 (providing custency convonias on Jas. 12. 2014X
Penolty and F ee Un/ts, VCTORIA LEDAL AL, itp//www. legainid. vic gov. o/ find-legal-answers Tines-
and-mfringorenis/poalty-unie (1ast visssed Jan. 12 2014) (providog penahy unit mfomalian)

M ART Act10(2(n)

T 14 25 10.14, 150(1}.

2 fd 1 10(2)(b) 143}
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outlaws treatment procedures intended to produce a child of a pasticular
sex, unless sex sclection is necessaiy "to avoid the risk of ransmission of a
genctic abnommality or a genctic disease” or the Patient Review Panel, a
body tasked with reviewing refusals to provide treatment, approves the
procedure.2Y An ART provider who violates the ban on non-medicai sex
setection is subject to a penalty of 240 units ($35,476) ard/or a two yeas
imprisonment 215

If there is a presuamption ageinst Ueatment, or if an ART provider
otheewryse refuses to provide treaiment, an individual may file an
application for rcview with the live-member Patient Review Panel ("PRP").
This includes circumstances in which an ART provider “reasonably
believes that a child that may be born as a result of a treatment proceduce
canicd out on thc woman would be at risk of abuse or neglect.*2/¢ The
PRP decides if there is a barricr to treaiment, basing i% decision oo the
ART Act's guiding prnciples and detcimining "whether canying out a
weawncnt procedure . . . is consistent with the best interests of a child who
would be bam.*2'7  Jhe regulations goveming when ART providets and
the PRP can deny treatment furtber demonsniate the prmacy that the ART
Act gives to the intcrests of "pcrsons to be born.”

A pecsop "whose interests are effected” by a PRP decision concluding
that there is a barrier to treatment may appeal the decision to the Victolian
Civil and Adminisvative Tribunal ("VCAT").218 The Parliameot of
Victoria created VCAT shrough the Victorien Civil and Admu'nistrative
Tribunal Act 1998 to provide individuals with "an innovative, ficxible and
accouniable orpanisation which is accessible and delivers a fair and
efficient dispute resolution service.™'? Among the issues that VCAT
handles are disputes about discnmination, health and privacy, disability
services, and guardianship.22® A VCAT case is presided over by one to
five VCAT members, at least onc of whom tust be a lawyer22! VCAT
exercises both original and ieview jurisdicti'on, dependiag on the authority
granted to it uoder enabling ensctmen®.Z2 The review jurisdiction is best

Ml 15.28

S i ¢ 28,

M /2 g 501 Secvon 15 dos not provide asy gxcifnabams for the gerlifkanse of PRP
owembers, other than 1o note that at keasi one memiber must be an expert in child protactioo members.
Tae chairpondn and Gepuly chaipcaon ere govemmment appoinied positions, and the other tvec
rEmbon arc pomeed fom en approved list of vaoves. 4 s B3.

Mg g 96-97.

W yicsorian Coil ond Administotive Tribamad Act 1998 (Austl) INerewmafler YCAT Act]; Abowo
VCAT, VICTORIAN CIviL AND ADMINISIRATIVE TRIBUNAL, hitp/Avww, veai.vic gov.awaboul -
vm::‘wh:»eov{)(lﬁl visiled Jam. 12. 2014)

i

™ VCAT A s $4(1){2) VCAT aombers awst be Jega) praciiinen o bave “specia) bnpwieder
of APENS\C ¢ with MEIPETT [p a wlngx of maliers bapdled by VCAT. id o | H2)a)
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characterized as de nevo because on review, VCAT "has all the functions
of the decisioa-maker."2* VCAT decisious are generally appealed to the
Trial Division of the Supreme Cour? of Victora, but only those appeals
based on questions of law. 224

By providing coverage for ARTs under Medicare, Australia’s state-
funded health care system, the Australian government has effectively
provided individuals with a positive right so the means necessary to access
assisted reproduction with no limit on the number of cycles one may
undergo. Regulation of the procedures is left to the individual states, so
there 15 considerable variation in the regulatory frameworks. The broad
scope of the ART Act implemented by the Parliament of Victoria makes it
a powerful piece of legislation for controlling access to ARTs. Despite the
expansive nature of these regulations, the ART Act allows for a positive
right to access ARTs, in contrast to the negative right that exists in the
United States, as demoastrated by two recent cases from the Supreme
Court of Victoria and VCAT. This highly regulated system does, however,
come at a cost to (rocreabve hibesty, as it can result in placing arbitrary
limu'ts ?z'sl reproductive choice when tnbunsls face controversial ethical
1ssues.

3. Victorian WF Cases Reflect a Posuive Right to Use ART s Sub jeat to
Limitations

The extent to which Victoria’s highly-regulated system provides
individuals with a positive right to procveate through the use of ARTS is
most clearly demonstrated by a discussion of two cecent access-to-ART
cases, Castles v Secrerary of the De%mm'nr of Justice®® and ABY v
Patient Revi w Panel ("ABY & ABZ™),~" which came before the Supreme
Court of Victoria and VCAT, respectively. Castles involved a low secuiity
pasouer’s request to access IVF while serving her scntcoce, and A8Y &
ABZ addresed a clarm that a busband’s guilty plea to cnminal sexual acts
with a minor was oot a barner against treatment. [n both cases, the
Supreme Court of Viciona and VCAT detevmined that the women should
be able to undergo the requested proedures. An analysis of Castles and
ABY & ABZ indicates that, unlike the United States, Victona has taken an
approach to procrean’ve liberty that recogniaes a positive right 10 access

B s S1(1)a).

0 g s 148(1),

2 The following dismian of ree aa=»>ART cuses is oot Uvendad 10 e the full
sgectwn of pakenlin] mrublerm Gat could o will anse aud of agpbeztion of 1he ART Act in Viclodia,
The cases are, howover, (he most digd profie cases crvemly available. As such, ey arc a soong
wdeation of the pomibic “ wsve of Ihe fiure” in Victuran AR T jarapnaionce,

2 [2010) VIC 310 (Aum)).

T [2011] VCAT $382 (Ausil X
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trestmen, provided that individuals satisfy the broad requicenents of the
ART Act.

In Castes, the Trial Division of the Supreme Coutt of Victona held that
Kimberley Castles, a forty-five-year-old low security prisoner at HM
Prison Tarrcngower had a right under s 47{1X¢) of the Corrections Act
1986 to undergo 1VF treatment.2?®  Although Castfes did not directly
involve an application of the ART Act, the court's discussion of infertility
provides further proof that as long as an individual meets the standards set
by the ART Act, there is a positrve right to access ARTs in Victora. On
November 20, 2009, Ms. Castles was convicted of social security fiaud for
claiming almost $140,000 in payment benefits that she was not entitled to
reccive, and subsequenily sentenced to three years imprisonment.22? Ms.
Castles was incercerated at a maximum security prson before being
transferred to the Tarrengower pnson, a minimum security facility that
"emphasises release pgrepasabon and coavounity integration,” at which
point her two-year-old daughter was altowed to live with ber in oae of the
*self-contained umts (or ‘coftages’).">? Ms. Casiles had leR Tarrengower
with an accompanying officcr on thirty-six oa=sions, includmg for visits 10
a medical doctor, optoaemisy, and deatist 2!

Ms. Castles had been recerving IVF weabnent at the Melbourme IVF
Cl'mnic for over one year pr.or to bher iacarceration. From the beginning of
her incarceration in November 2069, sbe filed requests to allow her to
continue the treatment at her own expense while she was in prison because
when she tumed fosty-six in December 2010, she would no longer be
eligible for treatment at the Melbourne IVF Clinic.3? The Secretary oftbe
Deparsment of Justicc denied Ms. Castles’s request on May 3, 2010. On
Aprl 23, 2010, Ms, Castles initiated proceedings seeking an injunction
against enfoccernent of the Secietaiy's decision.2?3 The Practice Coun of
the Supreme Court of Victona denied Ms. Castles's request on the grounds
that she was "not presently legally entitled to [VF treatment” because she
bad not undevgone the crisinal record and child protcction order checks
required by sections 10 and 14 of the ART Act 24

After a bref trial in carly June 2010, the Trial Division of the Supreme
Coun of Victoria handed down a judgmest granting Ms. Caslles’s request

I Corrections Act 1986 (Vict) (Austl.); Castles, [2010] VSC 31093 1, 3, 10

2 id 13 Katie Bice, Kimberfey Caitles Wins peedy Trial for [VF Teeomen) 8id, HERALD SUN
(Austl), (May 4, 2010, 11:41 AM), Mpo/Avew. heraidiin.com. aa/eus/Mcioriakindey-casie-
wins-sgeedy ol for-ivfreatme nt-bidisiory-e6f17h_t 223861985298,

30 Casmles, [2010) VSC 310 Y1 8-%: see 1. T 9 (The conditions at Tamevgower a e such that Ms( )
Ca;ﬂ;lks belicves (her duughter] s not awere that she is livng in 8 prisan.*)

14511,

B 4 2, 7. 15, 25(a). Tha Ms Castles will pay foc the SVF vreatrment w hes own expense does
ooy, however, mean Vot she would not be eigible for Matiare reimbumsements, bul ooly ta the
wison would not cover the cose.

B aNM8.22

2 Castles v Seey of gae Dep't of Jasrice [2010) VSC 181 11 14(a), 58(2), 62 (Aul ).
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to access the [VF treatment. The court found that Ms. Castles had a right to
the weamment under s 47(1Xf) of the Cosvecions Act, which grants
prisoners “the right to have access to reasonable medical care and treatrment
necessacy for the preservation of health."23% Significantly, the court's only
discussion of the ART Act was to oote that the "checks [required by the
ART Act] have now been satsfactorily completed. “236

The court reasenad that 1VF is a "trcatment for a legitimate medical
condition[ and there is) no proper basis to treat IVF trcatment differently
from other fonns of medical intervention that arc considered to he
necessary to cnable people to live dignified and productive lives*3? The
court was persuaded that the "respect for the inherent dignity of the human
pcrson,” protected by section 22(1) of the Australian Charter of Human
Rights and Responsibilities Act 2006, applied to i decision about Ms.
Castles’s reproductive health 2?3  Ultmately, the court found that “IVF
treatment is both necessary for the preservation of Msf.] Castles's]
reproductive health wnd reasonable, consistent[] with her right as a person
deprived of liberty to be treated with humanity."2¥ Although the Supreme
Court of Victoria did not decide Cas¥es based on an interpretation of the
ART Act, the deference given to the deterrnination of eligibility reached
under the ART Act, the connection between reproductive health and the
"preservation of health” guaranteed by the Corrections Act, and the prison's
duty to accommodate medical needs by facilitating transpornation and
escorts, albeit at Ms. Castles's expeuse, provide strong support for the claym
that the right to usc ARTs is a2 positive right in Victoria.

In addition to the Supreme Coutt of Victoria protecting the right to use
assisted reproduction, VCAT's interpretation of the ART Act in a simularly
controversial casc reveals the broad right 10 access ARTs that exists in
Victoria. In ABY & ABZ, VCAT had to determine whether there was a
barrier to allowing ABZ to vadergo IVF treatment because der husband
ABY had a conviction for sexual offeascs that qualitied as a presumption
against treatment under the ART Act 20 VCAT determined that there was
no hauier to treatment and that ABZ could receive 1VF treatment because
ABY's "sexual offending” did not pose tisks to a child who would be
bom.24!

In February 2008, ABY was charged with committing "cririnal acts of
a sexual nature” against a sixteen-year old girl who attended a school for
students with lcarning and behavioial difficulties wheie ABY was a martial

B Cormections Act 1986 (Vie) s 470100 (Austl.),

B Castles, [2010] VSC 3109 24,

nr ld. ‘54

W Churser of Human Rights and Reporalbiities A 2006 (Viar) 5 2(1) (AusiL X Camles, (2010]
VSC310N93-94, 106

2 Casthes,[2010) VSC 310 194.
™2011] VCAT 1382 $31.3. 6(Austl )}

M 1 TS0, 114,182,
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arts teacher.2*2 Six months after ABY's arest, in August 2008, ABY and
ABZ compleicd an application to undcvgo IVF a) the Monash TVF
Clinic2*> ABZ was penmitted to uadergo treatment, but the cycle was
ubnsuccessfal.  The couple delayed a second cycle because of ABY's
impending tial?** {5 January 2009, ABY pled guilty to three counts of
sexual penetration of a minor and was sentenced to three years
unprisonment. He served one year before being released in January
2010.243

In between the couple's first applicatton for IVF and their second
application, filed in July 2010, the ART Act went into effect and
implemented scction 14, which states that a presumption against treatment
exists if a woman or her partner has beeo convicted of a scxual offcase. 24
As a result of ABY's oflense, there was a presumption against ABZ
receiving IVF meaiment. Tbe couple filed an appeal with the PRP, which
uled that ABZ could not undergo treamnent. The PRP reasoned thas ABY
took advantage of ™a vulnerable yourg peison with whom be was in a
relationstup of trust™247 The PRP was “not satisfied in light of these
senious and receut events that the welfare of chuld born to ABY will be
protecicd.™248

VCAT set side the PRP decision and determined that there was no
banier to ABZ undergoing IVF treatment, provided that ABZ completed
twelve sex offcnder counseling sessions. ¥ The tnbunal deteimined that,
of the guidiing principles set out in section 5 of the ART Act, the only one
that was directly rclevant to the present case was ithat “the welfare and
interests of persons bom or to be bom as a resull of treatment procedures
are paramount*2’0 Noting that under Australian case law, “paramount
meaas overriding,” VCAT thus focused i% decision exclusively on the
interes1 of “persons to be bom."?’! In laoguage reminiscent of Robersoa's
"bettex to be bom" asgument, the fribumal ceaspoed that denying IVF
treatment to ABZ “would deny any child to be born throvgh such treatmea
their very existence."2 The ABY & ABZ mibunal's reasoning differed
from Robcr®on’s apgroech in that VCAT did not find it aecessary "to
decide if the interests of the proposed paremts arc rclevant to the
determination of whether there is a bamer 10 treatment.*253

W 9n, s
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™ il W0, 14,
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In reaching is decision, VCAT relied on a rcpont from two "pre-
eminent experts in the assessment and treatment of sex offenders” to find
that ABY was not a pedophile and had a low risk of reoffending.2** The
tribunal also found it "extremely unlikely that ABY would have difficulty
discerning the boundaries between parent and child” o that he poses a risk
of sexual offensc against a biological child.2*> VCAT concluded that ABZ
could re eive [VF treatment because ABY'S olf'ending did not create a nsk
of harm to a child to be born or indicate a tendency to put his interes%
before a childs.2%¢ [n fact, the only limitation imposed on ABZ's access to
the IVF was that ABY complete the required counseling sessions before
ABZ could undergo the treatment.257 Although the ABY & ABZ decision
was not based oo the couple’s interest in procreating, VCAT's inteipredation
of the ART Act to penmt the wife of a convicted sex offender 10 undergo
IVF suggests that the Act allows broad access to ARTs in Victoria.

The focus on the interests of "persons to be bom" in ABY & ABZ did
not prevent the couple from accesswag IVF, but another case before VCAT
demoanstates that the higblyregulated system in Victoria can have the
opposite effect of limiting proceadbve liberty. That case. JS v Patienmt
Review Panel ("JS & LS™) % addressed the prohibiton against sex
selection of embryos for non-medical puaposes. VCAT disinissed an
application for review of the PRP decisyon denying permission to use IVF
for non-medical sex selection on the grounds that "It i ethically
undesirable. and contrary 1o the welfare of the child, 1o make acceptance of
a child conditional on i sex."?**

JS gave birh to a daughter in 2006 who died uﬂcﬂly as a result of
"brain injuries and compl; ations” stortly after birth.2%? At the time of the
case, §S and her husband LS had three sons, all of whom were conceived
naturally, but no daughter.28! The couple wanted to use IVF for sex
selechion so that JS could give birth to a daughter, "to improve their
emotional wellbeing, 10 help them move on from their tragedy and to
complete their family.*2¢2JS and LS were diagnosed with post-traumatic
stress disocder afler their daughter's death, and they felt that using sex
selection of embiyos would help them overcome the trauma of having lost
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their infant daughter.®? JS admitted that she was "desperate to have
another [daughter] for [her] psychological wellbeing.”¥* JS and LS aiso
believed that having a daughter would improve the psychological wellbeyng
of their family, because their sons would "seef(] their parents in a better
frace of mind.*?63

In April 2010, JS and LS consulted a fertility doctor at thc Monash IVF
Clinic about their desire to usc PGD for sex selection m she hopes of JS
giving birth to a daughter.2% The doctor supported the couple's decision,
but because section 28 of the ART Act prohibits sex selection of embiyos
unfess nacessary to prevent the “transmission of a genctic abnonnality” or
otherw'ise approved by the PRP, JS and LS had to fille an application for
approval with the PRP. The PRP denied the application for two reasons.267
First, the PRP commented that if the couple's reason for using sex selection
was "Bmily balancing to assist emotional wellbeing, then [that] is not a
sufficiently grave rwon to approve a procedure which would otherwise be
a criminal offence."2%® Second, the PRP ieiterated that the interests of

"persoas bom or to be bom™ are paramount and noted that nothing in the
couple's request related “to the welfare and ‘interests of the moposed
child."269

JS and LS s uently filed an application for review of the PRP
decision with VCAT #™ During this time, !S went to the Monash IVF
Clinic for an ART procedure and became pregnant with twins.2’!  Afier
leaming that the twins were both male, JS terminated the pregnancy.2”? 3S
and LS indicated that JS "would continue to temmninatc" preghancies
achieved through 1VF if the fetuses were males. They said that their desice
for a daughter was so strong that they were prepared 10 travel to Thailand
or the United States, where PGD for sex selection is legat.?’

Over the course of a two-day hearing in March 20[] VCAT heard
tesamony from JS and LS, their fertility doctor, JS's psychiatrist, and their
psychologist, all of whom suppoited the sex selection procedure.2’ VCAT
refused the couple’s request. relying iastead on the testimony of two
ethicists and a post-wraumatic stress disorder expest2’” VCAT pointed ot
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that "[tJhcre was no express reference to the welfare and interests of the
child to be bom™ in any of the evidence pcesented m favor of the couple's
request. 7’6 Furthermore, the tribunal ceaspoed that even if giving bitth to a
daughter could improve JS's mental health, an asscetion for which it found
insufficient support, when “there is a conflict between the welfare and
interests of a child to be born, and the health and wcllbeing of the person
undergoing an ART procedure, . . . the conflict must be resolved in favour
of the child's welfare and interests."”’ Ultimately, the trybunal disu'ssed
the couple’s application because it was "not satisfied" that it was in the best
interests of a child to be born through non-medical scx seicction.2”

VCAT explicitly rejected the claim that concem for the welfare and
interests of JS and LS, the individuals seeking 10 use ARTs, was an
adequate ceason to atlow non-medical sex seleciion.?”? /S & LS thus
represents a clear limitation on procratve libeity based on an
interpretation of the ART Act. The juxtaposition of ABY & ABZ with JS &
LS makes it difficutt 10 wnderstand VCAT's reasons for penuitting the
requested [VF ucatment in the former case while prohibiting it in the
former. Certainly, both cases involved contiovessial ethical issves, those of
a convicted sex offender and his wife using [VF and of a couple seeking
non-medical sex selection. That VCAT did not find a ba:rier to treatng
ABZ becausc her husband's sexual offense was not celated 10 pedophilia,
yet tefused to allow IS and LS to sclect the sex of an embryo, suggests that
VCAT could place furher limu'ts on procreative liberty with no justification
other thon that an action is “ethically undesitable."

By partially reimbursing the costs associated with ARTs through
Medicare, the Australian governroent cffactively crecatcd a positive right to
access ARTs., which led the Parliament of Victoria to enact broad
leg)slah'on regulating assisted reproduction. On the ooe hand, the
Jurisptudeace of Victorian courts and wbupals in two controversial IVF
@ascs, involving requests to access treatment while in prison and when
one's partner has a conviction for a sexual offease, impties that there is a
positive nght to access ARTs as long as one satisfies the standards of the
ART Act. On the other hand, the extensive regulation has the potential to
place arbitraty himits on procreafve liberty based on the “ethically
undesirable” pature of a pcocediae, as demonswated by the decision not to
allow JS and LS to usc IVF for sex selection.

™ id 58,
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CONCLUSION

The different regulatory frameworks for ARTs in the United States and
Victoria, Australia reveal the cyclical nature of "procreative tourism™%—
from the 1980s when Americans travelled to Victoria to access IVF, to
2013 when Australians are presumably traveling to the United States to
access treatment with fewer regulations and restiictions.2®! The divergent
regulatory approaches for ARTs pursued in the United Stakes and Victoria
inforins an undeistanding of thu's interesting phenemenon. While the U.S.
system mirrors Robertson's conception of procreative liberty as a negative
right ageinst governroent interference,?®? Victorsa has adopted a highly
regulated system that piovides individuals with the means necessary to
access ARTs.283 A discussion of recent IVF case law in Victoria, however,
suggests that the extensive regulations that accompany a positive right to
ass1sted reproduction can have the opposite effect of limiting procreative
liberty.28% The better system far regulating AR Ts is the one implemented
in the United States, which reflects Robertson's notion of a robust negetr've
nght to procreate. This scheme is preferable to one that provides the means
neessary to access ARTs because protecting the freedom to procreate
prevents the negative consequences that result from excessive
govexnmental regulation, while permiting ceriain limitations to prevent
substantial harm.

An important critique of Robertson's approach to ptocreative liberty is
that it “appeais to possess no logical stopping point, cxpandin§ to the outer
limits of echnological possibility and human ingenuity."”®> Robertson
does, however, acknowledge that cer:ain harns justify placing constrainis
on procreative libeity.®¢ He contemplates these hanns in conjunction with
the view that individual autonomy and ?rivacy in reproducti've decision-
making deserve presumptive primacy.?®’ Unlike the approach taken in
Australia, in which the focus on the interests of "persons to be bors" can
limit procreative liberty28® Roberson’s conception gives primaty

¥ Bartha M. Kneppers and Sonsa LeBris coined the pluase "provreative Kurism® in 1991, See
Bactha M. Knoppers & Son’saleBns. Recenr Advoree in Msdically Assited Conceplion: Legad
Ethicol ond Social Jsswes, 17 Am. 1 L. & MeD. 329, 333 {1991) {arguing that "cittaens [may] pracvce
‘Procreative tovnsin® in ordet 10 cxercise heir persenal regrodiclive ehoices in other dess resOiclive
siates.”). Meore specifically, procrcative sounism is “is the travelling ... Gom oqe instittion,
Jurisdiction o¢ ceunGy wheee treatment is ot available 10 another instwuwhan, jucisdiction or country
wheee {one] con obtain the kind of tuedically assisted repsoduction [she} desirefs)® G Pennings,
Reproduciive Towrisrr as Mova! Plirafism in Metian, 28 J. MED. ETHICS 337, 337 (2002)
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consideraon to the interesw of the individuals making reproductive
choices.

As a result, Robe tson focuses less on societal harms2®? than on so-
called "tangble” hacms to individuals who seek to exercisc the geedom to
grocreate. In the context of ARTs, Robertion acknowledges th t the nesd
"to p otect consumers from fraud, misrepresentation, and incompetent
practitioncss” not only justifies, but may also rcquire, regulation as
technology proliferates.*™ For ex mple, he would likely support state
regulations that give effect to the ASRM guidelines on embryo
impl nwtion as a way 10 addr s the medical and ethical concers that
tesult from higher-order multiple pregnancies and biths.?” Permissible
regulations would also likely extend to IVF efund programs, under which
"patients pay a premuum up froat, but they are guaranteed multiple ycles
of IVF and a refund if they fail to conceive™ as a mcans of preventing
exploitation.?%2

Contraty to critiques,” Roberson's approach cap accommadate the
rapidly changing technological landscape of ARTs. Acconding to
Robertson, "[s]pcculations about potenhial fusture uses of [ARTSs like] PGD
should not prevent otherwise acceptable curent uses of PGD." For
example, in Children of Choice, Roberson noted that sex selection of
embryos may be pcrmissible at the pre-umpl ntation stage because the
expense and burden of the procedure would likcly prevent it from
becoming widespread. 2% Just over twenty years later, however, in light of
increasing techmigﬁgicnl capabilii'es, Robeitson 1efined his view on PGD
for sex selection.”™ He noted that the concem far “sexist social mo es”
and gender dscrimination may juss fy limitations on using sex selection for
a first child, but argued that there is a stronger case for allowing the
technique for purposes of family balancing and gender v riety.2%7

P See o acics M4, 36, 91- 92 and eTTvoEEyEg text
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Many scholars have writico on issues of reproductive justice in
Australia,”®® ye: no scholarship to date has addresscd the negative
implications on procrcawve liberty of a highly rgulatnd system that
provides the means necessacy {0 access to ARTs. This Article has
sought 10 provide insight on that aspect of assisted reproduction by
evaluanpg the regulatory swructures in the United States and Victoria and
concluding that the optimal approach to regulating ARTs derives from
Robertson's notien of procreative liberty—a negative right to procreate
subject to limitations only when substantial harms are likely to result. This
juxtaposition of the experiences of the United States and Victoria
demonstiates that the United Stases "got it 1right” in creating a system that
protects a robust negative right to procreate because, although "[tjhe
freedom to act docs not mean that we will act wisely, . .. denying that
freedom may be even toore unwise, for it denues individuals' respect in the
most fundamental choices of their lives."3%®
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