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Introduction: what size should international justice be?

Even as the International Criminal Court undertakes investigations in Uganda and the
Democratic Republic of Congo, policymakers and academics continue to debate what
the “right” tools to respond to past atrocities are. Naturally there are concerns that
justice must be done, weighed against concerns that weak states will be destabilized
by attempts at accountability.! While many have celebrated the entry into force of the
ICC statute, and the exercise of universal jurisdiction, the United States continues to
challenge both of these tools of international justice as undemocratic and illegitimate.’
There are also reasons to be concerned that tools of international justice, operating as
they do very far from the victims and sites of the original crimes, may simply fail to
accomplish what we hope for.” The ad hoc criminal tribunals for the Former
Yugoslavia and Rwanda are both being encouraged to complete work by 2008, having
prosecuted relatively few cases over the course of more than a decade, but having
contributed significantly to the corpus of international law. International justice may
be developing, but it has its limits. Yet it is also the case that after civil war or
internal atrocity, domestic courts are often unable or unwilling to seriously pursue
cases. This leaves a potential gap, one that some believe can be filled by a device
between the national and the international—the hybrid or mixed tribunal. While these

tribunals are said by some to be an example of “right-sizing” international justice, the



case of the Special Court for Sierra Leone suggests that, perhaps, we ought not be so
sanguine.! While perhaps a necessary compromise, I suggest, the Court suffers from
the limits of being a partially domestic court, in terms of resources and mandate, but
also from the limits of being a partially international court, in that it is viewed by
many as foreign. Understanding the workings of different justice mechanisms is,
importantly, more than a concern for lawyers these days: it is centrally bound up with
any discussion of effective conflict resolution and war termination, and longer term
peace implementation.’

What is a hybrid court?

A hybrid court is a novel development in international attempts at
accountability for past offenses. Unlike the international ad hoc criminal tribunals or
the international criminal court, it is not purely a creation of the international
community, employing international law and international prosecutors and judges. It
is also distinct from domestic processes such as prosecutions or commissions of
inquiry, in that it does not solely utilize domestic judges and law. Instead, it is an
attempt to address the limitations of domestic and of international models, utilizing a
complex mix (determined on a case-by-case basis) of domestic and international law
and domestic and international judges and staff. It theoretically runs less of a risk of
being subject to political pressures, or compelled to use limited, antiquated, or unjust
laws, as domestic courts might do alone. It is also less likely to be removed from the
circumstances where the crimes occurred, which should assist it not only in obtaining
information and witnesses, but also in serving to inform and educate the populace at
large, and perhaps help to build the capacity of collapsed domestic legal institutions.

Thus in many instances, it is considered the “right size” of justice.



Proponents of the mixed or hybrid tribunal argue that it may offer the best of both
national and international justice. They suggest that hybrid tribunals, which are
composed of domestic and international judges, and often utilize a combination of
domestic and international law, can evade the risk of political manipulation that
domestic courts face and that, unlike international tribunals, they are better suited to
the needs of countries emerging from conflict. However, while in principle this logic
is appealing, in practice hybrid tribunals have proven flawed. I examine in this essay
the experience of the Special Court for Sierra Leone, which represents an important
commitment of the international community to post-conflict justice, and which has
produced important judicial decisions, but which does not appear to otherwise fulfil

the great hopes of hybrid tribunal advocates.

The Special Court experiment

The history of the conflict in Sierra Leone is well-known, and need not be
rehearsed here in any detail® Conflict between the government and the
Revolutionary United Front (RUF) erupted in 1991 and endured for over a decade,
resulting in an estimated 50,000 — 75,000 deaths and widespread atrocities including
mutilation and sexual violence. The conflict was notable also for the widespread use
of child combatants, often abducted and drugged, who were both victims and
perpetrators of abuses. It appeared that the conflict might finally end when
negotiations in 1999 resulted in the Lomé peace agreement, and the mandate by the
UN Security Council for a peacekeeping force, UNAMSIL (UN Assistance Mission
in Sierra Leone).” The accord provoked concern from the international community for
its inclusion of an amnesty for crimes committed during the conflict, and the United

Nations, which acted as a “moral guarantor” of the agreement, issued a reservation



indicating that it did not consider the amnesty provision to cover international crimes.
Despite the agreement, fighting and atrocities continued, along with attacks on
UNAMSIL. In May of 2000, the notorious RUF leader Foday Sankoh was captured,
leading to discussions of the possibility of an international or other tribunal to
prosecute him and other war criminals. In June, the government asked the UN to set
up a court to try such cases.

Ultimately, a complex system of a commission of inquiry and a mixed tribunal was
created to address accountability for past abuses.® While both institutions are too new
to assess properly, it is worth examining their features briefly, and considering the
prospects for success. Certainly, the relevance of proceedings in the tribunal is of
concern to many in the international community who seek to support it. This would
suggest that the international community has recognized key concerns from the
disconnect between international and local processes, and a lack of understanding by,
or inclusion of, the local population, remains to be seen. The Special Court for Sierra
Leone may well prove an interesting test case. Because the Court is unique in several
respects, any discussion of its potential, and potential limitations, must begin with key
features of the institution itself.

General mandate of the Court

The United Nations created the Special Court through an agreement with the
government of Sierra Leone and pursuant to U.N. Security Council Resolution 1315
in August 2000.” As discussed below, it is worth noting that in this instance, the
Council was not acting in Chapter VII mode. The court’s statute, completed on
January 16, 2002, gives it the power to prosecute persons who bear the greatest

responsibility for serious violations of national and international humanitarian law
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since November 30, 1996.!° The crimes within the ambit of the court include crimes
against humanity, violations of common article 3 of the Geneva Conventions and
additional protocol II, other serious violations of international humanitarian law, and
crimes under national law.!" In March 2002, the agreement for the court was formally
ratified."

Eight to eleven judges of mixed international backgrounds sit on the court."

Following the agreement between the United Nations and the government of Sierra

government and two by the U.N. Secretary-General, based on nominations from
member states.'* Any additional Trial Chambers will be similarly composed. Five
judges are to serve on the appeals chamber, of whom two will be selected by the

government, and three by the Secretary-General."
Relation to the Truth and Reconciliation Commission

The establishment of the Special Court is nearly contemporaneous with the creation
of the Truth and Reconciliation Commission.'® In principle, their responsibilities do
not overlap and there ought not be any conflicts between the two institutions.!” The
Commission, as is common for commissions of inquiry, does not have the power to
punish, but rather to investigate the causes, nature, and extent of the violence, and
also to make recommendations regarding reparations and legal, political, and
administrative reform."® However, concerns remain about the handling of evidence

and witnesses, in particular.'” There was a possibility that evidence disclosed to the

believe it is still a risk.”’ Care must be taken to ensure that the introduction of such
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evidence does not violate due process, and that those who provide evidence are not
endangered. Alternatively, it may be the case that in an attempt not to overlap with
the Commission, the Court impedes its work--in several instances indictees held by
the Court have not been allowed to testify before the Commission, leading to
tensions, as discussed in the controversy surrounding Sam Hinga Norman below.*’
Perceptions of the TRC, as of the court, have been mixed: while some view it as an
important institution with greater national ownership, difficulties with outreach and
management have engendered significant criticisms.”

Some, such as the Special Court Prosecutor David Crane, believe that operating the
Commission and Court more or less simultaneously was a positive and innovative
choice.”® Others, however, suggested that this simultaneous operation undermined the
work of one or the other, or of both, institutions.”* In particular, as discussed below,
there were fears that the belief that the Court would use evidence presented before the
TRC would prevent certain actors from testifying, or testifying fully and truthfully,
before that institution. Initially fears about evidence sharing did prevent some
perpetrators from testifying before the TRC, although over time such fears subsided.
However, many participants in and witnesses to the TRC process have noted that
those who testified often did not testify fully, and that often perpetrators who
confessed to serious abuses exhibited no remorse or desire for forgiveness.”> They
have suggested that, in contrast to the South African TRC, which had the capacity to
grant amnesty, and with the possibility of domestic legal proceedings in the
background as leverage in South Africa, the Sierra Leonean TRC was unable to offer

incentives, whether positive or negative.® Not only, they suggest, was there no threat,

possibility of compensation/reparation for victims, as was available in the South
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African case.

These shortcomings led some to question whether the TRC had advanced or would
advance reconciliation in the country, or even to suggest that it was more likely to
delivery of the TRC’s report, due initially in March but delayed until September
2004, arguing that while the TRC was operational it had drawn some interest, but
with the cases proceeding in the Court and the delay of publication of the report,

interest in the latter had waned.
The court’s mandate, and relationship to national authorities

The Special Court is an exceptional institution, meaning that it is not part of the
regular judiciary of the country.”® It is unusual too in that it addresses not only crimes
under international law, but also some crimes under Sierra Leonean law.” It is
different from other mixed processes, which were grafted onto existing domestic
court systems and utilized international judicial staff. The judicial system of Sierra
Leone was simply too decimated for such an option to be available; there was also the
standard concern that any prosecutions might be viewed as victors’ justice or biased.*’
Offenses prosecuted before it are not, as the ratification act explicitly states,
prosecuted in the name of the country.”’ The court can request assistance from the
Attorney-General, to identify and locate persons, serve documents, arrest or detain, or
transfer persons to the court.*> Conversely, the Minister of Justice and the Attorney-
General can make requests to the court for assistance in transmitting statements and
other evidence, and questioning persons detained by the court.”

The court is unique in that it has concurrent jurisdiction with primacy over the

courts of Sierra Leone. This means that upon the Court’s request, domestic courts
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must relinquish cases to it. A much-debated exception is in instances where crimes
are alleged to have been committed by peacekeepers and related personnel, in which
case the state sending the personnel will have primary jurisdiction.**

The court’s power and funding

An immediately apparent weakness of the court lies in its mandate. Because the
court was created by agreement between the UN and the government of Sierra Leone,
rather than through a Security Council Resolution under Chapter VII as were the ad
hoc international criminal tribunals for the former Yugoslavia and Rwanda, the court
is weak in two senses. First, it does not have the authority that the ad hoc tribunals do
to demand extradition of suspects from other countries. This means that indictees
who seek asylum elsewhere, such as former President of Liberia Charles Taylor, can
evade prosecution if the sheltering states do not choose to extradite them. The Sierra
Leonean conflict had regional dimensions, involving its neighbors as both targets and
combatants, yet the jurisdiction of the Court is limited to the territory of Sierra Leone,
meaning that even if it had the power to compel extradition, it could not consider
cases arising from events taking place outside the country, even if they involved
atrocities related to the conflict.*

Second, because the court was not created using Chapter VII powers, it is not the
beneficiary of assessed (compulsory) UN contributions by member states. Given that
the court will seek to try higher-level defendants and will pursue only about a dozen
of those, such high-profile holdouts clearly undermine it. Instead, the court must
solicit voluntary contributions, despite the request by the UN Secretary-General, Kofi
Annan, that the court be financed through assessed contributions.’® As a result, the
court was scaled back: while initially the budget was to be $30.2 million for the first

year and $84.4 million for the next two years, it is now set at $16.8 million for the



first year and only $57 million total for the first three years. By way of comparison,
the annual budgets of the ad hoc criminal tribunals for the former Yugoslavia and
Rwanda are approximately $96 and $80 million, respectively.’” Such financial
constraints were clearly a factor in the limited scope of trials planned.

The court has been unable to raise even the reduced budget through voluntary
contributions. At the time of interviews conducted in July 2004 in Freetown, the
Court had only an operating budget through December 2004, even though it is
mandated to continue work through December 2005. The court faced a shortfall for
2004 as well, which was filled through relatively unique action by the UN General
Assembly’s 5" committee, taking monies for the Court from a little known
‘subvention fund’--unallocated assessed contributions. Over $16 million was released
for the court in 2004, and some $30 million remains in the fund; it is expected that the

subvention fund will be drawn upon to support the Court’s work in 2005 as well.*®

Limited time frame

The determination of the temporal jurisdiction of the Court was made for both
pragmatic and political reasons. Given the scale of atrocities and the duration of the
conflict, the UN Secretary-General determined that it would not be feasible for the
court to address atrocities stretching back to 1991. Further, there is much dispute as
to the exact date of initiation of the conflict. However, the date of termination of the
Court’s jurisdiction is indeterminate, as at the time of the Court’s creation the
hostilities were ongoing. While a number of dates for the start of jurisdiction were

proposed, some were politically tendentious because they excluded key events.
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Ultimately, the date selected was November 30, 1996, the date of the signing of the .~

Abidjan accord, the first comprehensive peace agreement.” However, even this date
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has proven controversial, as prior to this date the fighting and atrocities remained
largely in rural areas; it was only after it that the fighting reached Freetown. Some in
Sierra Leone have argued that this unfairly implies that only atrocities occurring in
Freetown matter.*” Others have argued that the open-ended jurisdiction is also flawed,
and that the Court should not have been established while hostilities were underway. "'

Child soldiers

As already noted, the conflict in Sierra Leone was characterized by the use of child
combatants. As such, children were both victims and perpetrators, and the statute of
the Court reflects that complicated fact.* The statute provides for the possibility of
prosecuting child perpetrators of atrocities between the ages of 15 and 18, and also
criminalizes the forcible recruitment of children for combat. The possibility that
individuals under the age of 18 might be prosecuted by the court raised serious
concerns among human rights advocates, and ran counter to the apparent standard set
by the Rome statute for the International Criminal Court, which limited jurisdiction of
that Court to those over the age of 18. Many were concerned that judicial
proceedings would not help to rehabilitate and re-integrate former child combatants,
many of whom were forcibly recruited and were victims themselves, but further
marginalize them.* However, the concern now appears to be moot, as the Special
Court’s Prosecutor, David Crane, announced in November 2002 that he would not
bring any cases against those between 15 and 18 years of age.**

The court has faced the challenge of dealing with child soldiers as perpetrators of
crimes but also as victims of crimes, of both forcible and voluntary recruitment.
While forcible recruitment is clearly criminal, there was a dispute before the court as
to the prohibition of voluntary recruitment and as to whether such prohibition also

created a crime. The court, in response to a jurisdictional objection, found that
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recruitment of child soldiers was not only prohibited in international law, but that
there had been a crystallization of a norm whose violation would attract individual
criminal accountability.*

Dispute over the validity of the Lomé amnesty

The establishment of the court has had significant ramifications for the
controversial amnesty embedded in the Lomé peace accord.”® Article 10 of the
Court’s Statute provides that any amnesty for the crimes covered in the Statute would
not be a bar to prosecution. Were that blanket amnesty still in force, it would radically
contract the court’s temporal jurisdiction to crimes committed only after the signing
of the accord in 1999. However, several arguments have been advanced against the
amnesty’s constraining prosecutions by the Court. First, as noted above, the UN
issued a reservation at the time of the signing of the accord, indicating that the
amnesty could not cover international crimes such as genocide, crimes against
humanity, war crimes, or other serious violations of international humanitarian law.
The argument was thus made that to the degree that the amnesty was valid, it was
valid only in respect of domestic crimes. The UN, further, was not party to the
agreement, but rather, along with a number of other institutions and governments,
agreed to act as guarantor of the agreement. Thus, it argued, it was not in breach of
any agreements in the creation of the Court. However, the government of Sierra
Leone was a party to the Lomé accord, and entered into a contract with the UN for the
creation of the court. The government has argued, as have others, that the amnesty
provision was nullified by the continued violation of the peace accord, through
fighting and atrocities, on the part of the RUF.*” In March of 2004, the Court itself
had occasion to consider the validity of the amnesty and of article 10. It found that

the Lomé accord could not be considered a treaty, and thus that the amnesty contained
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in the Lomé accord would only have domestic effect and would be regulated by
domestic law. As a result, it could have no effect upon an international court.*®
Dispute regarding head of state immunity and the legality of the Court agreement

The unsealing of the SCSL’s indictment of then-President of Liberia Charles Taylor
while he was attending peace negotiations in Ghana shocked many in the international
community.” Rather than arrest Taylor, Ghana allowed him to leave the country;
Taylor has since gone into hiding in Nigeria. Nigeria refuses to surrender him to the
decided to review that asylum.” It has, however, said that it would honor a request
for extradition from a permanent (rather than the current interim) Liberian
government.”'  Attorneys for Taylor have filed legal challenges to the court’s
jurisdiction over him at the court itself and at the International Court of Justice
(ICJ).>>  The ICJ has yet to hear the case filed, in which Taylor claims that
proceedings against him violate head of state immunity and requests the immediate
cancellation of the arrest warrant. The Court will not take any action with respect to
this filing, however, unless Sierra Leone consents to the Court’s jurisdiction in the
case. Lawyers for Taylor have also challenged the Court’s jurisdiction in a filing
before the Liberian Supreme Court against the SCSL and the Liberian Ministry of
Justice, challenging the legality of searches of homes of Taylor and his associates.
They have argued that the jurisdiction of the Court does not extend beyond the
borders of Sierra Leone.™ Some Liberian officials have rejected that claim, arguing
that Liberia was obliged to respect foreign courts and proceedings; however the
Liberian Parliament has expressly rejected the possibility of allowing Taylor to face
charges before the SCSL.**

The Special Court for Sierra Leone has already rejected the challenge to
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jurisdiction on the basis of immunity. Citing the ICTR’s decision in the Yerodia
case, the Court found that it could have jurisdiction, as it was an international court
created by agreement between the government of Sierra Leone and the United
Nations rather than a court of domestic character.”” Should the Liberian court
similarly interpret the SCSL as an international court, it seems likely to reject the
objection based on lack of territorial jurisdiction.

The legality of the agreement establishing the court has been challenged before the
Special Court itself, and before the Supreme Court of Sierra Leone.”® The Special
Court rejected the legal challenges, finding that the agreement was valid and was
an excess transfer of jurisdiction by Sierra Leone itself. As of mid-2004, hearings

regarding the legality of the agreement continued in the national Supreme Court.”’

Reception of Court

A key obstacle for the court has been the view by many in Sierra Leone, including its
most obvious constituency, human rights and reform-oriented NGOs, that it is an
imposition, either by the government, or the international community, or both. This
view appears to have been exacerbated by the indictment of Civil Defence Forces

(CDF) commander Samuel Hinga Norman, still viewed by many as a national hero.’®

View as government driven
Many human rights advocates view the court as a purely government institution, even

referring to it as Kabbah’s court. This has generated fears that the court will be

runs in several contradictory directions. On the one hand, many view with approval
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the initial government request that a court be created, but to address only the actions
of the Armed Forces Revolutionary Council (AFRC) and the RUF. Yet at the same
time, many object to the indictment of Sam Hinga Norman, arguing that he was
defending a democratically elected government. This objection bears within it several
contradictory strains--many argue that this is the first time that a post-conflict court
has addressed the winners (i.e. the government and the forces defending it), and that
this is unacceptable. That is to say, there is a belief that the government ought not be
held accountable. Alternatively, there is an argument made that Hinga Norman has
been made a scapegoat--that if he is responsible for the excesses of his forces, then
President Kabbah, to whom he was answerable, must surely also answer himself to
the court. ®

View as international-community driven

) { Deleted: the
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Alternatively, or sometimes simultaneously, detractors of the court have argued that jt -
is an institution driven by the international community. They suggest that in contrast
to the TRC, which they portray as a more internal, national structure, the court is
internationally directed. They argue in particular that the dominance of internationals
in high profile positions such as that of the registrar and the prosecutor reinforces the
international nature of the court.’’ Some have even suggested that the promotion of
the court is part of the larger US campaign against the International Criminal Court,
as it attempts to demonstrate that alternate models can work.®> At the same time, some
view the court not only as internationally-driven, but as a betrayal of the
government’s initial desire to pursue only the RUF and the AFRC. They suggest that
the court has overstepped in pursuing the CDF, and at the same time ask why it is, if
responsibility is expanded, that all parties to the conflict are not responsible for their

excesses, including ECOMOG (Economic Community of West African States
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Military observer Group) and UNAMSIL.® It is well worth observing in this regard
that there is little or no evidence to support some of the more extreme criticisms, but

the very fact that they are aired poses a problem of perception for the court.
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Do views of the Court vary by group membership? 7
One might expect distinct receptions of the court by various sectors of Sierra Leonean
society; in particular one might expect that victims perceive it rather differently than
p { Deleted:

according to previous group affiliation. It is as yet unclear what victims think of the
court, as no large-scale surveys of their views have been completed as yet. The best
approximation of their attitudes comes from assessments of the relevance of the court
for victims made by human rights and other NGOs in Freetown. Greater research has
been carried out as to the attitudes of ex-combatants on a host of related issues, such
as democracy, participation in the political process, and intention to return to the use
of force, but not directly on the issue of the Court.** More general views of ex-
combatants of the Court, and in fact the TRC as well, can be gleaned from those who
worked with them in the process of DDR (disarmament, demobilization, and
reintegration).®’ A key benefit of the court for victims is perhaps obvious: it allows
them to see some measure of justice exacted against those responsible for the harms
that they have suffered. Further, and in contrast to many trials of human rights
perpetrators, victims in Sierra Leone have the opportunity to see and follow the
process because the court is in-country. Some can make it to Freetown to follow the
proceedings, while others can follow it, though admittedly less well, through radio
programs on Radio UNAMSIL and informational spots on other radio stations as well

as through innovative outreach activities in areas upcountry that radio and newspapers
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do not reach regularly. These include thirty-minute, video summaries produced every

groups have already been discussed above. An additional objection to the court has
been adduced, however, by human rights and other NGOs, on behalf of the victims.

This objection is to the very mandate of the court, seeking accountability for those

commanders rather than direct perpetrators, and the objection, repeatedly, is that
victims wish to know why it is that a commander is in custody, rather than the man

who actually cut off a hand, or burned down a house. The criticism is often carried

On this account, then, the prosecutions at the court will not address the needs of
victims, many of whom are said to feel abandoned by the government.®® Many

victims and witnesses before the court have expressed expectation that they might

contrast.

One might expect that ex-combatants would have a uniform, and negative,
view of a court designed to punish their commanders, and condemn by implication
their own activities. However, given the complex nature of warring factions in Sierra

Leone, the situation is somewhat more complicated. First and foremost, it is the case

themselves would be indicted by it. This suspicion arguably extended beyond the
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court, leading many to fear testifying before the Truth and Reconciliation
Commission, as despite the explicit announcement by the prosecutor that he would
not use testimony to the TRC as evidence for indictments or prosecutions, many
former fighters simply did not believe him.®” However, this suspicion may or may not
have had a lasting impact on the work of the TRC: according to some observers after
a few months this concern abated and they began to testify.”® Similarly, there have
been concerns that fear of indictment might have deterred some fighters from
engaging in the DDR process. However, given the extensive nature of the DDR in
Sierra Leone, and the apparently broad-based buy-in to the process, the ultimate effect

appears to have been negligible.”' As discussed elsewhere in this essay, however, the
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against the CDF, and in particular the case against Sam Hinga Norman. Former CDF
fighters view themselves and Norman as heroes who defended the democratically

elected government, and resent being called to account. This resentment has led to
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country.”” One editorial in a Freetown paper expressed its concerns thus:
We only hope this court will not leave behind an ugly legacy that will spark
another war in this country. You see, Chief Norman has a very large
following that is angry with the treatment currently meted out to him.”

Systematic surveys of ex-combatants, conducted by a local NGO with international

. { Deleted: s

support, support,cautious skepticism. Their analyses find moderate levels of support .~

for the Court and the TRC, which rises following sensitization or outreach processes.
It is worth noting that support of RUF ex-combatants, many of whom see themselves
as victims of forcible recruitment as well as betrayal by their ex-commanders, express

relatively strong support for the court as well as willingness to testify. Conversely,
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CDF ex-combatants, the vast majority of whom joined willingly, and who believe that
they helped to defend the nation and the democratically elected government, express

greater resistance to the Court.”

Outreach--efforts, limits, and dealing with embedded prejudices

Given that a notable failing of international tribunals has been their inability to
communicate with the affected society, and that placing hybrid tribunals in the
territory of the country where crimes occurred, the importance of outreach for the
Special Court for Sierra Leone cannot be underestimated. And indeed, the outreach
effort has been impressive, but it is also worth noting that it was limited by at least

two factors, one internal and one external.

Outreach has been extensive, and in comparison to other tribunals, quite timely. The
outreach for the SCSL began well before the court was functional, overlapping with
the workings and outreach of the TRC. Indeed, on some occasions the outreach

activities were carried out jointly. Outreach was initially conducted by the
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Prosecutors, often through the person of the Prosecutor, who visited every districtin -
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universities and engaged in extensive training of key sectors of civil society on

. . 76
substantive issues around the court.

The Office of the Principal Defender also conducts outreach now that it is operational.

However, this development points squarely to some of the internal limitations of the
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outreach process. Because outreach was initially conducted largely by the Prosecutor,
this heightened profile generated an identification of the Court with the Prosecution,
even though outreach was formally housed in the office of the Registrar. The creation
of a separate Outreach Section came later, with a permanent director appointed in
January 2003. Similarly, because the office of the Principal Defender became
operational after the office of the Prosecutor, its outreach activities began later,
contributing to the (mis)perception that the court and the prosecution were one and
the same. The Outreach section and the Principal Defender have worked assiduously
to address this perception, with the Defender pursuing outreach around the country

and through high-profile appearances, to combat this early problem.”’

Outreach also suffered from a perceived lack of importance or legitimacy within the
court, according to the Outreach Director. She has suggested that while certain staff,
such as the Registrar and the Prosecutor, recognized the importance of outreach from
the outset and pursued it vigorously, many legal staff did not. This was in part, she
has suggested, due to the lack of prioritization for it in terms of funding--the Court’s
management committee decided not to fund outreach and thus funding had to be

found elsewhere.”®

Finally, it appears that outreach, and perhaps the image of the Court generally,
suffered from an obstacle beyond its control--embedded biases and preconceptions.
For at least some who view the Court as politicized, it is possible that no amount of
outreach will change their minds. Many respondents suggested, for example, that ex-
combatants fearing testimony before the TRC would be shared with the Court

maintained that fear not because they were unaware of the Prosecution’s assurances,

20



but because they did not believe them.” For this reason, the Outreach Director
observed, it is perhaps not surprising that children receiving outreach at schools were
considerably more receptive to it than many adults.** Another court employee, off the
record, suggested that the court was very effective at getting information out, but that
the perceptions of it within the country varied significantly, with particular concerns
surrounding both the indictment of Hinga Norman and the decision not to indict

Kabbah.®!

The legacy of the SCSL: unrealistic expectations?
A common criticism of international trials is that they fail to assist national
reconciliation, and do not contribute to the re-institution of the rule of law. It might

perhaps be hoped that mixed tribunals, by virtue of functioning within the society

capacity of the Special Court for Sierra Leone to assist in the second as well.*”

Recent research by the UNDP and the International Center for Transitional Justice has

indicated that many in Sierra Leone hope that the court will leave behind a greater

rebuild a shattered judiciary, revitalize legal education, and assist in legal reform even
as it is expected to contribute to reconciliation. Many involved in the work of the
Court hope to meet some of these expectations, although there are real concerns that
seeking to do so may divert efforts of Court staff, and more generally, that the Court
is not the appropriate institution to support broader capacity-building in the country.*

First and foremost, there is an expectation that the Special Court can help to rebuild

the shattered judicial system. The court is formally separate from the judicial system
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of Sierra Leone.** This separation has created concerns among the members of the
court that they must ensure that they leave a legacy for the country beyond the
specific trials. External actors, such as donors and the United Nations, are also
concerned that activities of the court serve to benefit and strengthen the domestic
legal and judicial system. This is particularly important in Sierra Leone, where the
court system lacks even the most basic elements, including law reports from past
decisions. The system is rife with funding and morale problems, corruption, and
challenges to independence.

Members of the court have attempted to engage in outreach to domestic legal
authorities, members of civil-society groups, and the law school in Freetown. This
outreach effort is intended to build basic legal capacity, to explain role of the
prosecutions, and the procedure, and include the rationale for due process and the
need for defense attorneys.”” The relationship of the court to national justice
mechanisms has not been consistently positive. The court has necessarily lured many
talented legal experts away from current or potential roles in the national legal
system. It has also taken land from the Prison Service, including land intended for a
new training school.

The outreach staff of the court has also sought to train local chiefs and other leaders
regarding the court, while simultaneously seeking to make the work of the court
comprehensible and interesting to those actors. In particular, they have sought to
workshop the links between international legal standards of due process and rule of
law and the processes of traditional justice. This could prove to be important, as
many Sierra Leoneans are little-affected by the formal legal sector, but do participate
in traditional justice.*® Simultaneously, however, some critics have suggested that

addressing the crimes of the past would be better done through traditional modes such
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as purification and cleansing ceremonies, and certainly that at the very least these
traditional activities ought to supplement more formal ones.®’

Actors involved in the functions of the special court, whether from United Nations
Development Programme, bilateral donors and the World Bank, or the judges
themselves, are far more concerned with the impact of the court on victims, the wider
community, and national legal capacity than has been the case in other externalized,
or mixed tribunal, experiences.*®® This is certainly a positive development. However,
there have been negative effects on local capacity, and outreach is as yet limited.*
The court, correctly, is not specifically designed to be a mechanism to build national
legal capacity. Concerns should remain, however, if the court diverts attention and

resources from other domestic needs as it appears likely to do. It may be the case that

the experience of the court will be better than that in East Timor.

What can the legacy of the court be and what are its limits? The view from Freetown

There appear to be two divergent views within Freetown about the possible

B { Deleted: ¢
legacy of the Special Court “beyond leaving behind a building,” While registry and .~ - [ Deleted: °

prosecution staff is optimistic about the Court’s potential in this regard, many NGOs
and some diplomats are more circumspect, if not frankly pessimistic. While many
agree that the physical infrastructure, at least, will benefit the local judicial system
after the court vacates it, even that is a matter of some dispute.

Robin Vincent, the Court’s Registrar, offers three types of legacy that the
court may leave for Sierra Leone--bricks and mortar, people (training), and
organizational structures.”® Most obviously, the court facility that will remain in
Freetown after the court completes its work is impressive indeed--it offers modern

courtrooms, an extensive library specializing in international humanitarian and human
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rights law, a secure and sanitary detention facility, and office space for the
prosecution, defense, and other staff. With regard to people, despite criticism of the
court as western, approximately half of court staff is Sierra Leonean. Registry staff
are approximately 60% Sierra Leonean, and the Outreach staff are entirely Sierra
Leonean; the finance staff are all African, though not all Sierra Leoneans.” The
detention facility currently employs approximately 40 Sierra Leoneans, who will

bring their training in international standards to the domestic penal system when they
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return to work there. The internship program, endeavays to takes on roughly equal - [ Deleted: u

numbers (10-12) of international and national interns but in reality this has proved
difficult because of a lack of Sierra Leonean applicants, although their applications
through local universities have been strongly encouraged. According to Vincent,
while Sierra Leoneans are employed in a mixture of administrative and professional
posts that tilts towards the administrative, there are 16 Sierra Leoneans in professional
positions across the court.”® Finally, the court can bequeath training and proper
judicial practice to a judiciary that has notoriously been corrupt and subject to
political manipulation, and which essentially collapsed during a decade of conflict.
The Special Court has conducted a survey of the Chief Justice’s own office and made
key recommendations to aid organization and capacity-building. The court will invite
the Attorney General to send observers, and has done an evaluation for the Chief
Justice of key needs of the judiciary.”” The Court will invite the Chief Justice to send
national judges to observe proceedings. The jurisprudence of the court itself offers a
demonstration of the rule of law and due process in a country that has seen little of
either, including procedural protections for witnesses and defendants alike.”* Perhaps
the greatest legacy is none of the specific benefits suggested above, but that of

combating impunity in a country and a region where it has prevailed, demonstrating
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that accountability is possible. They point to the relatively high level of those indicted
by and in the custody of the court to suggest that it poses a significant challenge to the
For each of these prospective benefits of the court, there are detractors who
say that such benefits are overstated or entirely illusory. Even the structure itself is
not without its detractors. Many have argued that the court facility is an expensive
white elephant, costly to maintain and ill-designed for the functioning of an ordinary
judiciary, should the domestic courts seek to move into it. Even Vincent recognizes
that once the site is turned over to the national government, it will be costly to
maintain.”® Some have suggested that the court ought never have been built, that the
an important symbolic effect for the country and the bolstering of the judicial system.
Others have suggested that the facility might still be of great use, but might better be
used not by the domestic courts, but as a training facility, either for the sub region or
for Africa, on international humanitarian and human rights law. Alternatively, it has
been reported that the court might extend its jurisdiction to Liberia, or that the site
could be used as the site of any Special Court for Liberia, both suggestions that are
contentious. The Special Court for Sierra Leone will not extend its jurisdiction to
Liberia, but the site could be used if a Special Court is to be set up for Liberia. This

however is speculation only and not based on any fact.”’

Skeptics question whether the court will have a significant impact in terms of
training personnel who will return to the local judiciary or corrections system, noting
that many are likely to leave Sierra Leone to reap the benefits of that training, and that

many who do return to domestic work will be disappointed not only by small salaries
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but also poor working conditions. Some allege that a brain drain has already begun,
with many local UNAMSIL staff pursuing opportunities abroad. They suggest that,
perversely, the legacy might be to deprive Sierra Leone of many of its most skilled,
rather than improving local capacities.” Skeptics also doubt that institutional or
organizational capacities will be improved, suggesting that embedded corruption in
the judicial and other sectors must first be rooted out, and that this will be a daunting

task.” Finally, there are some that doubt that the demonstration effect of combating
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impunity will be significant, pointing out that some of the key :big men”, responsible .~ - { peleted: - )
for atrocities in Sierra Leone are not in the custody of the court, as they are either
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dead, jn hiding, or outside of the country. Western diplomats and human rights NGOs, -
then, are skeptical about the potential for the court’s legacy, seeing the meaning of the
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Some skeptics go further, worrying that the court might well bequeath a ‘negative’
legacy, either because it continues to be viewed as a political tool, or because the
international funding poured into it has a distorting effect not just upon the local
economy, but specifically on the development or reconstruction of the weak legal
sector.'”!

Timing and security: did the Court begin operations too early?
. { Deleted: , J

The UN peacekeeping operation, UNAMSIL, and the DDR process, have been widely .~

1.102 Nonetheless, there were concerns from the outset that the

viewed as successfu
operation of the Court would begin too early, perhaps undermining DDR if fighters
feared indictment. Happily, these fears do not appear to have been borne out.'®

Nonetheless, many skeptical NGO observers suggest that the Court did begin

operation too early, examining crimes and societal rifts best left to heal; many have
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even suggested that a delay of five years or so would have been appropriate.'®
Conversely, the Prosecutor points out that any delay might have undermined justice,
making it more difficult to obtain perpetrators, witnesses, and evidence; as it stands
one key perpetrator, Foday Sankoh, died while in custody of the court.'” As
discussed above, the issue of timing has been fraught in other ways, with substantial
disagreement as to the viability of operating a commission of inquiry and a court
simultaneously.

After UNAMSIL—prospects for peace, security, and justice

Individuals interviewed for this research from a variety of sectors in Sierra Leone
expressed pessimism regarding the future of Sierra Leone after the withdrawal of
UNAMSIL. This was often articulated as an expectation that, simply, after
withdrawal, fighting would resume. In some instances this was couched as likely to

come in the form of an attack from outside, in others as a re-mobilization of

113

provide basic services or address corruption, which were seen as key
the conflict, and far greater faith in international than national actors to provide for
services and security.'” This widespread expectation that conflict will resume may
also have a dampening effect either upon the functioning or impact of the court—to
the degree that people fear retribution for testifying or otherwise cooperating with the
court, they are less likely to do so.

A Special Court for Liberia?

Many of the lessons learned from the experiences of the SCSL may prove to be
relevant for any future prosecutions in Liberia, beyond the issue of the pursuit of
Charles Taylor. But the SCSL might also have a more direct impact upon Liberia. In

addition to discussions of the creation of a similar court for Liberia, the idea has been
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floated that the court could itself take up Liberia-centered cases. Further, there has
been some suggestion that the site of the SCSL could be used for any Liberia court, if
created. The perceived linkage to the SCSL in Liberia is such that, according to one
interviewee, there is a widespread belief amongst demobilizing Liberian fighters that
the card issued them to entitle them to DDR benefits will also be used to identify
them for indictment before the SCSL.'"”” In the meantime the transitional Liberian
government announced the creation of a Truth and Reconciliation Commission in
November 2004. This commission may become contentious itself, as according to
sources the members had been selected in the summer of 2004, well before any such
commission was formally mandated, leading to speculation that it would be biased.'®
Conclusion: problems and prospects of mixed justice

I have suggested that mixed tribunals might not be able to address the flaws of
internal and external justice in the ways that their advocates suggest that they might.
I then turned to the somewhat unrealistic expectations placed upon the Special Court
for Sierra Leone to consider the prospects for that institution in addressing key
concerns for that society. I argued that the Court has significant shortcomings that
may limit its ability to operate successfully or contribute to the needs of that post-
conflict country. I suggested further that the expectations placed upon the Court in
particular to provide capacity building and a broader legacy for the country’s
judiciary may be unrealistic. I argue that trials in mixed tribunals, like those in purely
domestic or international institutions, are not necessarily a panacea, addressing all

needs of societies emerging from violence, repression, or war.

® Dr. Chandra Lekha Sriram is Visiting Associate Professor of Law at the
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University of Maryland School of Law and from October of 2005 will be Professor of
Human Rights at the University of East London School of Law. She is author of
CONFRONTING PAST HUMAN RIGHTS VIOLATIONS: JUSTICE VS. PEACE IN TIMES OF
TRANSITION (2004), and GLOBALISING JUSTICE FOR MASS ATROCITIES: A
REVOLUTION IN ACCOUNTABILITY (2005). The author gratefully acknowledges the
support of the British Academy for field research in Freetown, Sierra Leone, during
summer 2004 under Grant No. SG-3725; the author also gratefully acknowledges the
time and space granted by the Rockefeller Foundation’s Bellagio Study and
Conference Center, which aided immeasurably in the writing-up process.
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Leslie Vinjamuri, Trials and Errors: Principle and Pragmatism in Strategies of
International Justice, 28 INT’L SECURITY 5 (2004).
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regarding testimony by Hinga Norman at the TRC below.

* Roundtable discussion with members of the Human Rights Clinic, Fourah Bay
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% Roundtable with Human Rights Clinic, supra note 59; Interview with Jabati,
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Prosecutor, an avid proponent of the model, argues not that hybrid tribunals can
replace the ICC but that they might be part of the ICC treaty’s scheme of
complementary jurisdiction, acting where national courts are unable to act, but in lieu
of the ICC where appropriate. Interview with Crane, supra note 23. However, this
may be in line with the suggestion by US Ambassador at large for war crimes that the
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concept has expanded over time, with additional ‘R’ terms being added, such as

rehabilitation, etc., but for the sake of this analysis I use the original term. For an
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! Interview with Molloy, supra note 70. However, this fear remains a valid one for
the future. A team from the Special Court visiting Liberia in July to provide
information about the Court learned that the rumor amongst some fighters undergoing
DDR there was that their cards, issued to provide them access to DDR programs and
benefits, had a secondary purpose--to identify them for indictment before the SCSL.
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38



2004).

2 Special Court Lied Against Me . .. Norman . . . Defence Lawyers Drag Special
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