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Abdullah Malik Joppy) was tried in the Circuit Court for Montgomery County on one
count of possession with intent to distribute a controlled dangerous substance (CDS) and
one count of conspiracy to possess with intent to distribute CDS. Criminal Case No.
128172-C. The jury found Mr. Joppy guilty of both counts. (T4207).! Mr. Joppy was
sentenced to seventeen years in prison for each of the two charges, to be served

concurrently. (Ts 22). Mr. Joppy filed a timely notice of appeal to the Maryland Court of

STATEMENT OF THE CASE

On January 12—-14, 2016, Richard Joppy (who has since changed his name to

Special Appeals on May 6, 2016. This appeal follows.

! Documents are referred to by the following abbreviations:

T1= Suppression Hearing Transcript (December 10, 2015).
T2 = Trial Transcript, Day 1 (January 12, 2016).

T3 = Trial Transcript, Day 2 (January 13, 2016).

T4= Trial Transcript, Day 3 (January 14, 2016).

Ts= Sentencing Hearing Transcript (April 14, 2016).
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QUESTIONS PRESENTED

1. Did the trial court err in denying the motion to suppress because there was no
substantial basis on which the court could have found probable cause for issuing
the search warrant when the search warrant affidavit did not describe a nexus
between the alleged criminal conduct and the apartment to be searched?

2. Did the trial court err in denying the motion for judgment of acquittal when the
state presented insufficient evidence to establish beyond a reasonable doubt that

Mr. Joppy had constructive possession of the controlled substances found in his

girlfriend’s closet?



STATEMENT OF FACTS

In mid-2014, the Federal Bureau of Investigation (“FBI”) and the Montgomery
County Police Department (“MCPD™) began a joint investigation into drug dealing at the
Bel Pre Square apartments in Montgomery County. (T2 149-51). The primary target of
the investigation was a man named George Gee, who was thought to be in charge of a
drug operation in the area. (/d.). The law enforcement operation involved extensive
surveillance, pen registers, wiretaps, and controlled drug buys with undercover agents,
and included over fifty local and federal officers and agents assigned throughout the
nearly year-long investigation. (T2 150,154,166—67). In early February 2015, the
investigators obtained a warrant to begin electronic surveillance on telephones associated
with the primary target of their investigation, George Gee. When the original warrant
expired, officers renewed their authorization through May 2,2015. (T2 153-54, 220).

On February 6, 2015, Mr. Gee received a call from a phone number that had once
been assigned to Richard Joppy. (T2 166). Although a January 2016 Sprint Wireless
record listed the number as registered to Mr. Joppy, by late February 2016, FBI and
MCPD investigators identified the number as belonging to a man named Vernell Dodd.
(T3 61). Police officers obtained no other records connecting the number to Mr. Joppy,
and never identified his voice on any intercepted calls. (T4 182).

Over the three months of the wiretap, police intercepted and recorded several
conversations between Mr. Gee and the number that officers associated with Mr. Joppy.
(T2 168-69). Officers interpreted some of these calls to be arrangements for drug

transactions between Gee and the caller. (App. 12,14).

3



Over the course of the investigation, surveillance officers observed Mr. Joppy on
only two occasions. (App. 1-3,12—15). The first time the officers saw Mr. Joppy driving
away from the Bel Pre Square apartments while Joppy was out running errands with his
girlfriend. (App. 1). The second time, officers saw Richard Joppy leave his girlfriend’s
apartment, and later saw him in the area of Bel Pre Square. (App. 2-3). The officers
never saw Mr. Joppy meet with George Gee, never engaged him in an undercover
controlled purchase, never witnessed him engage in any kind of transaction, and never
found any contraband on Mr. Joppy. (T4 92,179).

More than one month after the wiretap concluded, and three months after
surveillance teams had last seen Mr. Joppy, the investigators obtained a warrant to search
several residences in Montgomery and Prince George’s Counties. (T2 220-21). One of
the addresses searched was an apartment leased by Victoria Gaines (IMr. Joppy’s then-
girlfriend) at 3320 Teagarden Circle in Silver Spring (“Ms. Gaines’s apartment™). (/d.,
App. 4).

The affidavit in support of probable cause did not present any direct evidence of
drug possession or sales, nor did it provide any statements by informants that led the
police to suspect evidence of drug distribution might be found in Ms. Gaines’s apartment.
(App. 11-12,14,21). Instead, police relied on the following observations:

(1) On February 27, 2015, officers conducting surveillance near Bel Pre Square

saw Mr. Joppy leave the Bel Pre Apartments after a caller using the phone

associated with Mr. Joppy called Gee to say he was coming by to visit. After



following Joppy as he ran errands for nearly an hour, police eventually saw
Mr. Joppy return to Ms. Gaines’s apartment complex. (App. 1,11-12).

(2) On March 4, 2015, police officers intercepted a similar call from the same
number to George Gee. (App 12—13). Police then saw Mr. Joppy leave Ms.
Gaines’s apartment complex. (/d.). Surveillance officers later saw a similar car
in the area of Bel Pre square, but did not see Mr. Joppy meet with anybody.
(App. 13—15). A police officer who remained outside of Ms. Gaines’s
apartment did not see Mr. Joppy return. (T3 78).

(3) On April 9, officers intercepted a call to George Gee from the phone number
associated with Mr. Joppy in which the caller said he would come by to visit,
and that he was currently at home and “’bout to leave the crib.” Surveillance
teams did not see Mr. Joppy that day. (App. 19-20).

On June 8", FBI and MCPD used a SWAT team to execute an early morning no-
knock search warrant at Ms. Gaines’s apartment, where they found Mr. Joppy and Ms.
Gaines asleep. (T3 129). During the search, police found two pieces of crack cocaine in
an unmarked pill bottle. The bottle was inside the pocket of a jacket that was hanging on
a rack inside the bedroom closet. (T3 132). In the back of the closet they also found a
scale inside a suitcase. (T3 133). An FBI agent testified that the closet contained men’s
and women’s clothing, but never identified whether this specific jacket was a men’s
jacket. (T3 138). Ms. Gaines testified that the jacket belonged to her. (T4 106-107). Mr.

Joppy’s fingerprints were not found on either the pill bottle or the scale. (T4 184).



The majority of those arrested after this investigation were charged in federal
court, and Mr. Joppy was charged in state court. (T7 8). Mr. Joppy was charged with
possession of a controlled dangerous substances (CDS) with intent to distribute and with
a related conspiracy. Prior to trial, Mr. Joppy moved to suppress the evidence obtained
during the execution of the search warrant because the warrant was not supported by
probable cause. (Ts4). The trial judge conceded that “it’s difficult to arrive at
conclusions that, in isolated paragraphs, that would support the issuance of a warrant,”
but ultimately denied the motion. (Ts 16).

At trial, the state presented the seized evidence, recorded phone calls and video
surveillance, and testimony by investigators who conducted the surveillance and
wiretaps. During the trial, no witness identified Mr. Joppy’s voice on the call, nor was
any evidence of any actual sale or distribution presented. (T4 92,179-84). Instead the
prosecution relied on an expert police witness to interpret the contents of various calls
and testify that discussions and quantity of drugs found were indicative of an intent to
distribute. (T4 12—86). Ms. Gaines testified that she and Richard Joppy did not live
together, but that he would stay over occasionally because they were dating, (T4 113).
The jury convicted Mr. Joppy of both charges, and he was sentenced to seventeen years

in prison. (13207, Ts 22).



ARGUMENT

L THE TRIAL COURT ERRED IN DENYING THE MOTION TO

SUPPRESS EVIDENCE BECAUSE THE MAGISTRATE DID NOT HAVE

A SUBSTANTIAL BASIS FOR ISSUING THE WARRANT.

The trial court erred in deciding not to suppress evidence found during the
execution of the search warrant because the warrant application did not establish the
required nexus between suspected criminal conduct and the location to be searched. In
the absence of such a connection, there was no substantial basis for the magistrate to
approve the warrant. The warrant application relied on speculation by police officers to
connect Victoria Gaines’ residence to any drug-related activities observed by the
surveillance teams. Mr. Joppy was only observed returning to Ms. Gaines’s residence
after one suspected transaction (during which he was not even seen meeting with
anyone), and this was after making several other stops on his way to her apartment. Even
if this single incident were sufficient to establish a nexus between the suspected criminal
activity and the residence, the observed conduct occurred more three months before the
execution of the warrant. Because police officers are assumed to know of the nexus
requirement for search warrants, the good faith exception to the exclusionary rule would
not apply.

A. The Magistrate Did Not Have a Substantial Basis to Issue the Search
Warrant Because the State Did Not Establish a Nexus Between the Suspected
Criminal Activity and the Residence that Was Searched.

The Fourth Amendment protects citizens from unreasonable searches and seizures.

One method for ensuring this fundamental protection is the amendment’s demand that

any search warrants authorizing the government to rummage through a private citizen’s
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residence must be supported by adequate suspicion. Specifically, the Fourth Amendment
states that “no Warrants shall issue, but upon probable cause.” U.S. Const. amend. IV.

When reviewing the decision to issue a search warrant, an appellate court may
only uphold the validity of the warrant if the issuing magistrate had a substantial basis for
approving the warrant. [llinois v. Gates, 462 U.S. 213, 214 (1983) (recognizing that “the
duty of a reviewing court is simply to ensure that the magistrate had a substantial basis
for concluding that probable cause existed.”). The substantial basis standard ensures that
a magistrate does not act as a “rubber stamp” for an insufficient warrant application, but
instead requires that “[s]ufficient information must be presented to the magistrate to
allow that official to determine probable cause; his action cannot be a mere ratification of
the bare conclusions of others.” /d. at 239.

The state is allowed to rely upon some inferences to establish probable cause.
However, it must also take into account conflicting or contradictory evidence because the
determination is one made by considering the totality of circumstances. /d. at 230. For
example, in Longshore v. State, the Court of Appeals reviewed a search where officers
claimed they had probable cause to search a suspect’s vehicle based on a positive
indication by a drug-sniffing dog. Longshore v. State, 399 Md. 486, 535 (2007). The
Longshore court rejected this conclusion. The court held there was no probable cause for
the search, in part because it was bound to consider the totality of available evidence,
which in that case included previous false-positive alerts by the same dog on the same

suspect.



In the context of a search warrant, officers must show probable cause to believe
that evidence of a crime can be found in the location that police want to search. Gates,
462 U.S. at 238. Merely showing that officers suspect someone to be involved in
criminal activity is not enough for a search warrant at a specific location. United States v.
Lalor, 996 F.2d 1578, 1582 (4th Cir. 1993). As the Fourth Circuit explained in Lalor,
“[i]n determining whether a search warrant is supported by probable cause, the crucial

element is not whether the target of the search is suspected of a crime, but whether it is

reasonable to believe that the items to be seized will be found in the place to be

searched.” Id. at 1582 (emphasis added).

Therefore, the state must show some kind of “nexus” between the alleged criminal
conduct and the home before probable cause will exist to search the residence. The Court
of Appeals explained the nexus requirement in Holmes v. State. There, the court stated:

the mere observation, documentation, or suspicion of a defendant’s participétion in
criminal activity will not necessarily suffice, by itself, to establish probable cause
that inculpatory evidence will be found in the home. . . . There must be something
more that, directly or by reasonable inference, will allow a neutral magistrate to
determine that the contraband may be found in the home.
Holmes v. State, 368 Md. 506, 523 (2002). The Holmes court makes it clear that
probable cause to search a residence requires more than simply knowing a suspect lived
at a certain location. It requires “something more,” some additional evidence or
reasonable inference to suggest that the specific location to be searched will yield
evidence of a crime.

The decision in Holmes presents a clear example of evidence sufficient to establish

a nexus. In Holmes, the court found probable cause to search Holmes’s own home. The
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Court of Appeals “concluded that a nexus existed between Holmes® alleged drug sales
and his home because, among other things, the police had observed Holmes in a drug
transaction that occurred less than a block from his home, they had seen him frequently
enter and exit his home around the time of the transaction, and they had discovered drugs
on him before they conducted the search.” Agurs v. State, 415 Md. 62, 85 (2010)
(discussing Holmes).

In contrast, in Agurs v. State, 415 Md. 62 (2010), the facts presented by police
were not sufficient to establish the required nexus when the police relied only on
inconclusive surveillance to draw inferences. In that case, police officers had “multiple”
separate confidential informants identify Mr. Agurs as a drug dealer. Id. at 70. -In
addition, surveillance officers saw Agurs meet several times with suspected suppliers or
purchasers. Although officers saw Mr. Agurs leave from and return to his home during
their surveillance, the facts did not provide probable cause to believe that evidence of
drug dealing could be found in his home. The Court of Appeals pointed to the weak
foundation for probable cause along with the lack of a nexus to hold that the warrant
should not have been approved, stating that “[t]he fact that the two men met does not
establish that they were involved in a drug distribution conspiracy, especially considering
that the police apparently saw no exchange of anything, not to mention drugs, during the
meeting.” Id. at 62, 96-97.

Applying the relevant factors to the case at bar, it is evident that not one of the
factors that was present in Holmes exists here. One distinction is that the residence

searched by the FBI and MCPD did not belong to Mr. Joppy, but was leased by his
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girlfriend at the time, Victoria Gaines. (App. 4). Although Mr. Joppy was an overnight
guest at the apartment where the warrant was executed, he did not own the home like
Holmes did. While ownership of the property in question was not explicitly listed as a
factor in the Holmes analysis, the state’s argument in that case was premised on the idea
that one’s ownership interest in a home would be enough to create a nexus. Holmes, 368
Md. at 522.

Next, the supposed transactions in this case did not take place in close proximity
to Ms. Gaines’ apartment. In Holmes, the suspected drug transactions occurred just a
block away from the residence in question. Here, assuming Richard Joppy elected to
drive a monitored toll road (the ICC) and not ordinary streets, Ms. Gaines’ apartment was
a minimum of seven miles from the location where Richard Joppy was suspected to have
engaged in a drug transaction.’ (App. 1-3). Additionally, Mr. Joppy was never stopped
or searched during the course of the surveillance, police never found drugs in his car or
on his person, and he was never seen transferring drugs, money, or any kind of property
to another person. (App. 1-3).

The most important distinction between Holmes and this case, however, is that Mr.
Joppy was not seen “frequently entering and exiting his home around the time of the
transaction” as Holmes was. Instead, police officers conducting the surveillance only

observed Mr. Joppy a total of two times in the four months of the investigation, and on

?Driving Directions from 3320 Teagarden Circle to 14000 Bel Pre Drive, Google Maps,
https://www.google.com/maps/dir/3320+Teagarden+Cir,+Silver+Spring,+MD+20904/Be
[+Pre+Drive,+Silver+Spring,+MD+20906 (last visited Nov 17, 2016).
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neither occasion did police see Mr. Joppy enter or exit the apartment in a way that might
suggest that drugs could be found inside. (App. 1-3, 12-16).

The state relies on the surveillance of February 27, 2015, to suggest that evidence
of contraband might be found in a search of Ms. Gaines’s residence because it was the
only occasion on which Mr. Joppy went to Ms. Gaines’s apartment complex after what
the officers presumed to be a drug transaction. (App. 12). However, Mr. Joppy did not
travel from Bel Pre Square directly to the apartment. (App. 1). Over the course of nearly
an hour, police following the car observed Mr. Joppy stop and go into a McDonald’s
restaurant and then go to another shopping center and enter several stores. (App. 1). The
police inference in this case appears to be that someone who is suspected of buying drugs
(in a quantity sufficient for distribution) will go about his regular errands before returning
to his girlfriend’s apartment to hide those drugs.

Even if the police had seen Mr. Joppy buy drugs (which they did not), it would
have been more reasonable to assume that he would have handed the drugs off at one of
his several stops rather than assume that he would get lunch and go shopping before
hiding drugs at Ms. Gaines’s apartment. All that the surveillance would have suggested
was that Mr. Joppy was staying with or visiting Ms. Gaines. This was already known to
the officers, (App. 4), and as noted in Holmes, the mere knowledge that a suspect has a
residence is not enough to create a nexus for a search warrant at that residence. Holmes,
368 Md. at 523.

Furthermore, even if the court were to accept an inference that the February 271

surveillance indicated Richard Joppy’s pattern was to purchase drugs from Gee and then
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store those drugs at Ms. Gaines’s apartment, that theory was contradicted by the behavior
observed during the surveillance on March 4%, (App. 2-3). On that.day, MCPD Officer
Chimel observed Mr. Joppy leaving Ms. Gaines’s apartment supposedly on the way to a
suspected meeting with Gee. (/d.). However, despite the fact that Officer Chimel
remained outside Ms. Gaines’s apartment complex conducting surveillance, he did not
see Mr. Joppy return there after the alleged meeting. (App. 3).

Finally, the state relied on an intercepted call from April 9 to attempt to establish a
connection to the apartment. (App. 19-20). Officers intercepted a call that they
suspected to be an arrangement for a drug transaction, during which Mr. Joppy said that
he was “[a]bout to leave the crib now.” (/d.). Based solely on this statement, the police
officers assumed that Mr. Joppy “[p]resumably had drug proceeds with him at [Ms.
Gaines’s apartment] to complete the transaction.” (App. 20). A simple statement that
someone is home before a :;uspected transaction cannot logically lead to an inference that
proceeds from the sale of drugs would be found, particularly when no transaction was
ever seen to take place. Furthermore, police had no reason to believe that any cash would
even be involved in these transactions, and their own expert testified at trial that drugs are
often bought on consignment rather than with cash at purchases. (T4 48-49). Indeed, the
government’s argument in this regard is puzzling. If, as the government suggests,
Richard Joppy took money with him on April 9 to purchase drugs from Gee, there was no
reason to believe the purchase money would still be in the apartment after the purchase.

Unlike the situation in Holmes that established probable cause and a nexus to the

defendant’s home, the search warrant for Ms. Gaines’s home is factually more similar to
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facts in Agurs, in which the facts were insufficient to establish a nexus— both Mr. Agurs
and Mr. Joppy were under surveillance, but neither was ever involved in an undercover
controlled purchase, nor was any hand-to-hand transaction observed between the parties.
While the state may try to differentiate this case from Agurs based on the recorded phone
calls, those calls, like the surveillance, did not provide any direct evidence of drug
dealing, nor did they provide further evidence of a nexus. Given the weak evidence of
criminal wrongdoing and the lack of a nexus, probable cause did not exist for a search of
Agurs’s home based solely on the fact that he owned the property. Since the courts
reached that conclusion in regards to Mr. Agurs’s own residence, this court should reach
the same conclusion here, where the property was not even owned by Mr. Joppy but by
Ms. Gaines, a third party whom the officers had no reason to suspect of involvement in
any drug activity.

B. Even If the State Had Demonstrated a Nexus Between Victoria Gaines’s

Apartment and George Gee’s Suspected Drug Conspiracy, the Search Was

Still Improper Because the Only Information Related to the Apartment Was

More Than Three Months Old by the Time the Search Warrant Was Finally

Executed.

Even if the surveillance on February 27 and March 4, 2015 created a nexus that
could lead to a finding of probable cause, this information was stale by the time the
search warrant was executed more than three months later on June 8, 2015.

As discussed above, a search violates the Fourth Amendment unless the state can
show officers had probable cause to suspect they would find evidence of a crime at the

specific location. See supra Part LA. A finding of probable cause must still be relevant

at the time of the search. To this end, the affidavit must “show that the event or
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circumstance constituting probable cause, occurred at a time not so remote from the date
of the affidavit as to render it improbable that the alleged violation of law authorizing the
search was extant at the time the application for the search warrant was made.” Peterson
v. State, 281 Md. 309, 314 (1977) (quoting Garza v. State, 120 Tex.Cr. 147, 149 (1932)).

When it comes to determining whether information reported in an affidavit is
stale, “[t]here is no ‘bright-line’ rule for determining the ‘staleness’ of probable cause;
rather, it depends upon the circumstances of each case, as related in the affidavit for the
warrant.” Connelly v. State, 322 Md. 719, 733 (1991). One important factor to consider
is whether “the activity was continual, a course of conduct regularly followed over a
protracted time.” Peterson v. State, 281 Md. 309, 321, (1977).

Maryland courts have held information supporting probable cause to be stale when
the lag of time no longer makes it likely that evidence of criminal activity will be found.
For example, in Lee v. State, 47 Md. App. 213 (1980), the reviewing court considered
information from a reliable informant that very large amounts of cocaine and other drugs
would be found in the suspect’s apartment. Because there was an eleven-month lag
between the time the officers obtained this information and the time of the search,
however, the court found it was no longer likely the significant quantities of drugs in
question would still be present. Lee, 47 Md. App. at 231. Similarly, in Patterson v.
State, 401 Md. 76, 94 (2007), the Court of Appeals rejected a probable cause finding as
stale after a delay of just over a month. In Patterson, police officers had reason to
believe Patterson fled from a traffic stop with a gun. They also had reason to believe the

gun might be found in Patterson’s brother’s hotel room. However, the police waited for
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thirty-four days before going to look for the gun. The Court of Appeals found this
month-long delay made it unlikely the gun would still be found. As in Lee and Patterson,
assuming the police ever had a sufficient basis for believing evidence related to George
Gee’s drug conspiracy might be found in Ms. Gaines’ apartment, they waited too long to
pursue that evidence.

At best, the police had two pieces of information that might have established some
nexus to the apartment. First, the police made a single observation on February 27 of Mr.
Joppy eventually returning to Ms. Gaines’s apartment nearly an hour after a suspected
drug transaction. Second, the police believed that Richard Joppy was at the apartment
before a suspected transaction on March 4.> With regard to both of these dates, whatever
quantity of drugs Richard Joppy was believed to have purchased would have been small
enough that police never saw drugs and never saw any exchange. Consequently, even
assuming the information known to the police justified a reasonable inference that
Richard Joppy was using Ms. Gaines’ apartment to store drugs, in light of the very small
quantities at issue, there was no reason to believe any such drugs would still be there
more than three months after the government’s last observation.

The intervening months presented no further direct or circumstantial evidence to
connect any suspected drug transactions with Ms. Gaines’s apartment. See supra Part

[.A. If anything, further surveillance discredited any notion that Mr. Joppy may be hiding

3 Although the state also suggested the April 9 phone call as evidence of drug proceeds

being stored at the apartment, the connection made was purely speculative. See supra
Part LA.
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drugs in the residence. As noted above, the police saw Richard Joppy on February 27
and March 4 traveling to or from what they insisted were drug transactions (even though
they saw no exchanges, hand-offs, drugs, or cash). On these two occasions, Mr. Joppy
was observed returning to Ms. Gaines apartment only once. He was not seen returning to
the apartment the second time. Such behavior ig not indicative of “a course of conduct

regularly followed,” which the Court of Appeals said in Peterson was necessary to keep

evidence from becoming stale. Peterson, 281 Ma. at 321 (emphasis added).

The phone call that police intercepted on April 9 would also have done nothing to
keep their initial finding of a nexus fresh, since the extensive MCPD and FBI
surveillance assets did not see Mr. Joppy at all on that day. (App. 20). If anything, the
phone call and lack of visual surveillance would have provided them with evidence that
their previous inferences were either incorrect or no longer relevant.

C. The Good Faith Exception to the Exclusionary Rule Is Not Applicable in This

Case Because the Absence of a Nexus Left Officers Unable to Rely on the
Warrant in Good Faith.

The Supreme Court adopted the exclusionary rule as a remedy for Fourth
Amendment violations in Weeks v. United States, 232 U.S. 383 (1914). The exclusionary
rule was applied to the states in Mapp v. Ohio, 367 U.S. 643 (1961). In Leon v. United
States, 486 U.S. 1250 (1983), the Supreme Court allowed for an exception to the
exclusionary rule if, notwithstanding a constitutional violation, the officer executing the
warrant acted in good faith.

However, a police officer’s ability to rely upon the good faith exception is limited.

The Court of Appeals has held if a warrant is “facially deficient” then “suppression of the
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evidence procured would remain an appropriate remedy.” Greenstreet v. State, 392 Md.
652, 679 (2006). Furthermore, the good faith exception does not apply in situations

where “the warrant was based on an affidavit that was so lacking in probable cause as to
render official belief in its existence entirely unreasonable.” Patterson v. State, 401 Md.
76, 104 (2007). In determining whether an officer may reasonably rely on a warrant, the

3 49

court’s “good-faith inquiry is confined to the objectively ascertainable question whether a
reasonably well trained officer would have known that the search was illegal despite the
magistrate’s authorization.” Leon, 468 U.S. at 923.

The question then is whether a reasonable officer would be expected to be aware
of the fact that a warrant lacking the nexus requirement is insufficient. In its analysis of
the good faith exception, the Court of Appeals stated that a “well-trained police officer is
required to be aware of well-established current law and to have a reasonable knowledge
of what the law prohibits.” Greenstreet , 392 Md. at 679. In keeping with this rule, the

Court of Appeals has further held an officer is expected to know of the nexus requirement

because “the nexus requirement is sufficiently well-established that the police must be

aware of it.” Agurs, 415 Md. at 84 (emphasis added).

As discussed, see supra Section [.A, the affidavit in support of the warrant failed
to establish a nexus between George Gee’s suspected drug ring and Ms. Gaines’s
apartment. Where this requirement was absent in the case at bar, and police officers in
Maryland are expected to be aware of the nexus requirement, the good faith exception to
the exclusionary rule would not apply to evidence seized as a result of the deficient

warrant in this case.
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II. THE TRIAL COURT ERRED IN DENYING THE MOTION FOR
ACQUITTAL BECAUSE THE STATE PRESENTED INSUFFICIENT
EVIDENCE AS A MATTER OF LAW TO CONVINCE A REASONABLE
TRIER OF FACT THAT MR. JOPPY POSSESSED THE CONTROLLED
SUBSTANCE FOUND IN HIS GIRLFRIEND’S RUNNING JACKET.

The state did not present sufficient evidence, as a matter of law, to establish that
Mr. Joppy was in possession of the cocaine found in Ms. Gaines’s closet. When
reviewing a challenge to the sufficiency of evidence, an appellate court must “determine
whether the record evidence could reasonably support a finding of guilt beyond a
reasonable doubt.” Jackson v. Virginia, 443 U.S. 307, 318 (1979). Furthermore, “[t]he
standard of review for . . . evidentiary sufficiency is whether any rational trier of fact
could have found the essential elements of the crimes beyond a reasonable doubt.” Moye
v. State, 369 Md. 2, 12 (2002). Whether the state presented sufficient evidence is a
question of law rather than fact, and as such, the appellate court must “review de novo the
issue of whether the evidence is sufficient to sustain™ a conviction. Wilder v. State, 191
Md. App. 319, 335 (2010).

Possession requires that one “exercise ... dominion or control over a thing,” and
may be established in two ways, either actual or constructive. MD. CODE ANN., CRIM.
LAW § 5-101. The Court of Appeals has held that a person has “dominion or control”
over a thing when he has “exercised some restraining or directing influence over it.”
Garrison v. State, 272 Md. 123, 142 (1974). The Court of Appeals also held that “an
individual ordinarily would not be deemed to exercise ‘dominion or control’ over an

object about which he is unaware. Knowledge of the presence of an object is normally a
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prerequisite to exercising dominion and control.” Dawkins v. State, 313 Md. 638, 649
(1988).

In this case, there is no question that Mr. Joppy was not in actual possession of the
cocaine found in the apartment. He did not have it in his hands, in his pockets, or
anywhere on his person. Therefore the state was obligated to prove that Mr. Joppy had
constructive possession over the contraband.

The Court of Appeals has held that that “possession is determined by examining
the facts and circumstances of each case.” Smith v. State, 415 Md. 174, 198 (2010). Four
factors are considered in the analysis of whether constructive possession has been

established:

we have found several factors to be relevant in the determination of whether an
individual was in possession of the CDS, including, the defendant’s proximity to the
drugs, whether the drugs were in plain view of and/or accessible to the defendant,
whether there was indicia of mutual use and enjoyment of the drugs, and whether
the defendant has an ownership or possessory interest in the location where the
police discovered the drugs. None of these factors are, in and of themselves,
conclusive evidence of possession.

Smith, 415 Md. at 198 (2010) (citations omitted).

In Smith, the Court of Appeals found the defendant to have constructive
possession of marijuana because he was seated around a table where people had been
smoking, and was within arm’s reach of a lit marijuana cigarette. In another case, the
Court of Appeals held that a rational trier of fact could not have found the defendant to
have constructive possession of drugs that were found in a bag in the same room with
him. Taylor v. State, 346 Md. 452 (1997). Though Taylor was aware that some
marijuana was present in the room, the Court of Appeals held that constructive
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possession could not be established when “the contraband was secreted in a hidden place
not otherwise shown to be within Petitioner's control.” Taylor 346 Md. at 459 (1997).
Applying the Smith factors to the case at bar, it is evident that the state did not produce
enough evidence to allow a reasonable fact finder to find beyond a reasonable doubt that
Mr. Joppy had constructive possession of the drugs found in Ms. Gaines’s closet.

The first factor is the defendant’s proximity to the drugs. In cases that examine
physical proximity, the factor has weighed in the state’s favor when the drugs were in a
confined space such as the passenger compartment of a car, Johnson v. State, 142 Md.
App. 172 (2002), or when contraband is sitting on a table at which the defendant was
seated, Smith, 415 Md. at 178 (2010). In an example more analogous to the proximity of
a closet to a bedroom, the Court of Appeals held that a defendant did not have
constructive possession over drugs that were in the trunk of the car he was riding in.
White v. State, 363 Md. 150, 165 (2001). In this case, the drugs may have been
physicaily close in the sense that they were in a closet that was connected to the bedroom,
but like in White and unlike in Smith, they were not within arm’s reach or within
grabbing distance. (T3 137-138).

The next factor, whether the drugs were in plain view, weighs heavily in favor of
Mr. Joppy in this case. The contraband in this case was even more removed from view
than the drugs in 7aylor, a case in which the Court of Appeals found there to be no
constructive possession. Taylor, 346 Md. 452 (1997). Whereas the drugs in Taylor were

in a bag in the room with Taylor, the cocaine in this case was inside a plastic bag, in a pill
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bottle, in the pocket of a jacket, hanging inside a closet. (T3 137—138). It is difficult to
imagine a situation in which the drugs could be better hidden from Mr. Joppy’s view.

The factor examining mutual use or enjoyment of the drugs is less relevant here,
since there is no allegation that Mr. Joppy was using the drugs. Instead of evidence of
use, however, the state could have pointed to evidence that directly tied Mr. Joppy to the
drugs, if such evidence had been available. There was no evidence that Mr. Joppy
handled the drugs, and Mr. Joppy’s fingerprints were not found on the pill bottle that
contained the drugs, nor was there a label with his name on the bottle. (T4 184).
Furthermore, the state presented no evidence that the jacket in which the drugs were
found belonged to Mr. Joppy. Indeed, Victoria Gaines explained to the jury the jacket
was hers and she used it when she went out walking to exercise. (T4 106—107).

The final factor is whether Mr. Joppy had an ownership or possessory interest in
the residence. In Moye, the Court of Appeals did not find the defendant to have
constructive possession of drugs discovered in a home in which he had been “living” with
the owners, in part because the defendant had no ownership interest in the home. Moye,
369 Md. at 18. It was uncontested that Ms. Gaines was the sole leaseholder of the
premises, and that Mr. Joppy had no ownership interest in the apartment. (App. 4).
Instead, the state relied on testimony that there was men’s clothing in the closet and a
single piece of mail on the table that was addressed to Mr. Joppy. (T3 145). Mr. Joppy
certainly stayed over at his girlfriend’s house occasionally. But, like Moye, he did not
have any possessory interest in the residence beyond that of an overnight guest, nor do

his overnight stays suggest ownership of anything found in his girlfriend’s closets.
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As noted by the Court of Appeals in Smith, none of these factors alone are
dispositive, and constructive possession must be established by looking at the totality of
the circumstances. Smith, 415 Md. at 198. In this case the factors taken together,
particularly the fact that the drugs were not visible to a visitor to the apartment and the
fact that Mr. Joppy had no ownership interest in the apartment, show that the state did not
present sufficient evidence to allow a reasonable finder of fact to conclude that Mr. Joppy

was in constructive possession of the drugs.
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CONCLUSION

For the foregoing reasons, Mr. Joppy respectfully requests that all of his
convictions be vacated, and his case remanded for a new trial with an order to suppress
the evidence derived pursuant to the execution of the search warrant, and at a minimum,

that his conviction for possession with intent to distribute be overturned.
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Controlled Purchase of Narcotics on November 7,201 4
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)I’ PL’J qu Dnvc Al app’rox;matcly 3:25_1 pm_,

Bel Pm Drlw drmno '1 gr*f,c,n I':"mdé sedan, Maryland

O Al i p &8 o3f
0 f h CursE ubsurvr;'r.l' J QI m'J[J'n
]H[I:LI_IUH numbu & 3] 6&71 .J,aw t:nfc:z LLJJILI]L officers ]-Lp wmlmt surveillance, Of JOPPY
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nml uh u w.d him der]ﬂ[, 10 (md L]’]lLI']I'][‘ .SUBJI Cq PRI< MT‘S} #1 al .1ppmum4ldy 4: ]Opm

oo 3a L..[l un hc, ubov(, d{,sc,nbt,d cal] yn_", ufhant ILILVL? that, at 1hu time ~he *ent e_n,d Lhr.

SITBJJ"("I L’RJ*J\’IIS] ‘H J()PJ’Y qu m]mschnun ofcimgs.'-

?O ()n Mﬂlb 4 '301'5 dt 4: ‘39 IJM ]LW.; ulfor(_c.ment oﬂ'cbrs inter CLPtbd a cuil io u]:l*

lmd cLIOlL[ld Lhc. Hopu and ﬁhlt man.
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‘ ry', vhdl ycm rylné, (o do

|
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Yy ym ﬁmt 8 puﬂ,ct, ~}h1_t mcct me over there on the Good Hope
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: » hic cs (MVA) 1hL IIonda scdan is reglstercd to
/\L,L()F([]I]Jf {0 l]u Muwl mcl ])derlmbﬂl ofMotnr Ve .
Victoria (;A!Nl,h‘ wllh i hmm 'u}( rtss nf33 70 IL. 1gnrd il Cu'clc apar ment J#1()4 (the SUB.TECT
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Y 03 ,"u' In_'th

"by ‘Andte NAPPER. The

Yeah Im in the house

Yeah, I‘m, I'm out fropt; You mrying to come out? I gotmy

dauphter in the car.

“ Uh, yeah. I'm about u;ln come out now.
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i SALAZAR ' Como cstcs'? Como cstfs‘? hasd
GEE: - . By thctovm houses ]oco.-
= SM,AZAR: ¥ Thc town hou&.es‘7 Hcy, can I come sec somethmg7

GEB: § Y ea. Qum110'7

SALAZAR: 1 don't know. | may take dnci You know it deﬁends (Ul) depends

on how they look. _No_‘:p Iﬁ.\lfa.n._né_.ta_ké one; I waima take one, but
you know, if it's the saﬂﬁe thihg _I'dou_"t Wa.ni.}a‘ ke n

: GE _ ) A_hu,r 10; 1O, 1o {umtf' igi le,] ocho.

S-\LAZ-\R [umntelhg1blc] but 1f tt'é the sc.mc tbmg, I don t wauua tak.. it.

._)

@

GEB:.. - - Its not man, just cnuw hol]er at me.

SALAZAR: Alrlg,h;, hey, Im a come oui tln.rc nnhf now.
i . M At
30 Based upon your afﬁant s training ehpcnnncc and Lnow!edge of the mvcshgatzon your

‘-‘aﬁant beln..vca tln.t GEE and SALAZAR are dll,cussmg a pcndmg Lra.nsacuon near “‘the

townhou.scs Bascd on the abovc hsted conversauop, on Aprﬂ I, 201:, at apprommate]y 11:00

pm ofﬁcers of the Montgomcry Counfy Pohcc Dcp;.rlmcnt mihatad survc,:liance in the area of

: Tng Road and' Sllo Way in Silver Spnng, ‘\Tdr\'ldnd Al approumatclv 11: 13 pm, law

enforccment off cers observed a white Nxssan bcanng Marylﬂud I‘LngLl'illlOﬂ 8B\f240 , park in

front oi' GEE 5 prmr remdencc at 1367 Elm vac Cuc](, A black male, who appeared to be

c lesan aud en{cred the reszdcncc ch:,ral mumtcs Imer the same male exited

i !

GEE cmtcd

the remdence and began travehng toward ng Rond aud Sllo Way
Wi S

31 As thc stsan ]cﬁ law cnforccmcnt ofﬁccrs mtbrccptcd an mcommg to GEE’s

CELLPHONE i‘rom SALAZAR over (740) 547—8034 The followxnf-r is an excerpt from their

Conversahon

s
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i T GEE: Yo. Hello. :
’ | {- ' SALAZAR: Hcy; I'm, Hey I'm ﬁgﬁt% on an

rr GEE: .- Where? I : . *5
s SALAZAR: il i b comé i, ; 1
At ) !
f f GEE; Yea, yea, yea. E
SALAZAR; S0 whit ojyoury

GEE Qn-}{bﬁ,pél; on SJ]oyou know where you got to
go.
32. While this mnversaﬁon zs occurrmg, ofﬁcers obaerveq a white Ford sedan traveling

slowly through the ncx D]:ﬂ:mnr]:xoad_ The whxtc Ford segan drove to the arza of Silo Way and Twig

Road, Officers then observed GEE s wh;lte lesan park on Sllo Way. At approximately 11:25

l
L pm, law cnforccmcnt oﬁiccrs ‘_—'tercsptcd an': mcommcr t\.xthMS message to GEE’s
i j!;' . % ) .

i . CELLPHO\IE ﬁtcm (240) 54'7 8034 whzch stated “Um here

L ;33 cheral mmutes later, ofﬁoers obsen ed T.he vil:ute Ford sed..n leavmw the neighborhood.

l} i o , : 5Lpézked pohce cruiser conductcd a trafnc slop of thc wI:ute Ford sedan on Castle Boulevard in

Slivcr Spnng Durmg the mmal cncounter w1th Lh; MCPD ofﬁcer the cmver save a false name

of . “Antonio Rodas 2 The drwer was laier Jbenuhed as Alfonzo. SALAZAR During a
,ubsequenﬂy sca.rch of the Ford sedan Iaw enforccment omcers recovered more than an ounce

(28 ounccs) of c1ack c,ocame and sevcral gIassme bags oi coca,me

34. On April 8, 2015 at apprommateiy 12 1] pm Iaw enforccment officers mtercepted an

b
i

incoming call to GEE’S CELLPHON'E from a cc]luh.r Ielephone number utilized by Andre

T
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