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FrRom THE DIRECTOR

Review, we report on our recent

activities and accomplishments. The
Center’sApril 2007 conference on “ safer”
tobacco products attracted legal academics,
tobacco and public health experts, and
scientists from around the country.
Presenters debated the legal issues and
possible regulatory approaches to dealing
with new tobacco products being marketed
as safer than traditional products. The
conference presenters and attendees took
different positions on this controversial
topic, generated much discussion, and
made clear that the debate must continue
on this emerging issue.

I n this issue of Tobacco Regulation

Also, last spring, the Maryland
L egislature passed the Clean Indoor Air
Act, alaw that will result in smokefree
public places and workplaces across the
State as of February 1, 2008. The Center is
currently working with the Department of
Health and Mental Hygiene to craft
regulations that protect the public and
workers from exposure to secondhand
smoke in accordance with the intent of the
General Assembly. The advocates who
worked tirelessly for years to gain passage
of the Act deserve our thanks and praise.
Another success during the legislative
session was passage of the Cigarette Fire
Safety and Fire Fighter Protection Act. The
State will reap the benefits of thislaw soon
after the July 2008 effective date.

Details of the conference and each
of the Acts along with other news of the

Center’swork are included in thisissue.

Kathleen Hoke Dachille
Center Director
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April 20, 2007, morethan
5 membersof thetobacco
control community

throughout the United States
gathered to hear expertsand
advocatesfromthefieldsof public
health, science, communications,
andlaw discussthetimely issueof
harm reduction. Attheday-long
conference, “ Safer” Tobacco
Products: Reducing Harmor
Giving False Hope? speakers
presented varying viewpointsona
controversd issue: whether, with
respect to protectingindividua and
public hedlth fromthedangersof
tobacco, thereisamiddle ground—
intheform of potentially reduced
exposure products (PREPs).
PREPs aretobacco products
marketed by manufacturersas

Center Hosts Conference on

“Safer” Tobacco Products

having fewer harmful hedth effects
thantraditional cigarettes. One
exampleisR.J. Reynolds Eclipse
cigarette, which Reynoldsclamed
“may present lessrisk of cancer,
chronic bronchitis, and possibly
emphysema.” (See
www.eclipse.rjrt.com (requireslog-in

ID).)

Mitch Zeller of Pinney
Associateskicked off the day
speaking about the historical
evolution of thetobaccoindustry’s
marketing of ostensibly lower harm
products. Theindustry responded to
thefirgt publicly documented hedlth
scare about smoking inthe sameway
that it continuesto respond today:
withatechnologica innovationthe

Dr. Cheryl Healton, CEO of the American Legacy Foundation, speak to attendees.

Continued on page 3
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manufacturersclamisagood-faith
responseto health concerns. Inthe
1950s, it wasthe Kent Micronite
filter, which contained aform of
asbestos, acarcinogen that smokers
inhaled along with thetobacco
smoke, thusnegating any reduction
inharm. Inthe 1960sand 1970s,
light and lower tar cigaretteswere
thedlegedly hedthier dternatives
produced and marketed to
concerned smokers. Theclaims
about these productswere
unfounded and possibly led to
greater harm, assmokerswho
otherwisewould havequit
unsuspectingly switched to brands
that werejust asbad for them.
Zdler emphasizedthat failuressuch
astheseare prime examples of what
can happen in an unregul ated
marketplacewhere companiesare
freeto makeany product
modificationor hedthclamin
advertisng, marketing, and
promotion.

Dr. Peter Shields of
Georgetown University Medica
Center explained the science behind
risk reduction products. Shields
illustrated how past studiesonthe
purported health benefitsof light or
low tar cigaretteswereflawed. He
also acknowledged important
unanswered questionsregarding how
PREPs should be studied and
evaluated. For example, he asked:
How much uncertainty dowe
accept, inlight of tobacco use'shuge
public hedthimplications?How
much reductionin exposureis
enough?What arethe best methods
to measure decreased exposure and
to predict decreased risk? Does
everyonebenefit equaly from

switching toaPREP?How dowe
bal ance benefitsto theindividua
versusharm to the population?

Conceding that the only true way
to gaugethe success of PREPs
would beto conduct long-term
epidemiologica studieson human
smokers, Shieldswasquick to
dismissthisoption, dueto
impracticdity and ethical concerns.
Instead, hetheorized atiered system
of measureshebelieveswould
congtitute adequate research before
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they need to know about it, and
the public health community needs
to betelling them about it.”

Godshall took the global public
health community totask for its
uncompromising stancethat
smokelesstobacco isnot asafer
aternativeto smoking.

Switching gears, Micah
Berman of the Tobacco Public
Policy Center outlined potential
legd responses—intermsof

Micah Berman discusses enforcement of MSA provisionsfor new smokeless
products.

acompany could makeany hedth
claim about aparticul ar tobacco
product.

Bill Godshall of Smokefree
Pennsylvaniadiscussed smokeless
tobacco asaharm reduction
product. Hefirst noted that thereis
relatively littlerisk reductionwhen
combustion of atobacco product
occurs. After presenting historical
dataon tobacco use, Godshall
asserted that, “ Smokelesstobacco
productsare clearly lesshazardous
than cigarettes, and smokersdon’t
know about [the reduced harm],

regulation and litigation—to cigarette
manufacturersmovingintothe
smokelesstobacco market. Context
and motivematter, bothinlight of
these companies historiesand
becausetheir missonistoincrease
profits, not to advance harm
reduction. Berman stressed that
there should be consensuswithinthe
public health community that any
potential harm reductionwould be
undercut if the product ismarketed
to youth, never-smokers, or former
smokers; isused in addition to, and

Continued on page 4
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not instead of, smoking; or isnot as
safeaspossible.

Berman highlighted potential
enforcement of the Master Settlement
Agreement’sprohibitionson youth
targeting, free giveaways, and hedlth
clams, relating to both cigarettesand
smokel esstobacco products. Sofar,
signatorieshave been careful and
wisenot to makeany hedlth claims
about their smokelessproducts. As
for litigation options, there hasn't yet
been asuccessful health-related
lawsuit regarding smokel esstobacco.

David Sweanor of the University
of Ottawapresented: TheBasisof a
Comprehensive Regulatory Policy
for Reduced Harm Tobacco
Products. In Sweanor’sview, while
itisthejob of medica professionals
to identify the cause of diseaseand to
seek remedies, itistheresponsibility
of attorneys, public healthleaders,
and legidatorsto adopt and
implement public policy that respects
individud rightsandinterestswhile
reducing the societd impact of the
disease. Tobacco useand itsrelated
hedlthrisksfit thispattern.

Sweanor illustrated how Canada's
successful tobacco control-public
health movement led to the country’s
60 percent declinein smoking over
thelast 25 years. But thefact that
millionsof Canadianscontinueto
smokeand many will die prematurely
from smoking raisesthequestion at
the heart of the conference: What
should bethefocusof our effortsto
achievepublic hedlth success—
eliminating tobacco useor reducing
theharm caused by itsuse?

Accepting thereality that tobacco
usewill persst requiresforegoing the

Tobacco Regulation Review

favored abstinence-only paradigm
totobacco use— "just quit” —
and movingtoapragmatic,
science-based public health
approach that will reducetherisk
of harmto the userswho cannot or
will not quit, and theharmto those
around them. Sweanor implored
tobacco control and public health
advocatesto learn from past
successesin regulating the safety of
food, pharmaceuticas, and
automobiles. Whileitisimportant
to ensurethat consumersaregiven
factua information, consumer
protection fearsand litigation
should not beallowedto halt the
development of safer productsor
thecrestion of effective public
health campaignsabout reducing
harmwhiledtill using tobacco.

Atlunchtime, attendeeswere
treated to aprovocative keynote
speechfrom Dr. Cheryl Healton
of theAmerican Legacy
Foundation. Healton focused on
reduced harm programsin other
areasof public hedth, suchas
HIV/AIDS, to demonstratethe
fdlacy of thedl-or-nothing
approach.

Dr. Richard Daynard of the
Public HedlthAdvocacy Indtitute
led off the afternoon with atalk on
potentid litigation Srategieswith
respect to health clams PREP
manufacturersmay make. After
setting out the current state of
tobacco litigation, Daynard
distinguished thechalengesof
futurelitigation over reduced risk
products.

Daynard noted how the current
adlegedly safer products—light
cigarettes—havegottenthe

tobaccoindustry intotrouble, with
juriesfinding companiesliablefor
fraud and awarding largeamounts of
damagesto plaintiffsinjured by that
fraud. Whether new, safer products
will spawn smilar litigetion depends
on how the products are marketed
and whether they arereally sefer. If
Congressgrantsthe U.S. Food &
DrugAdminigtration (FDA) authority
to regul ate tobacco products,
reduced-risk productsthat are FDA-
approved and marketed consistently
with FDA requirements could become
legally bullet-proof. Manufacturers
will beableto usegovernment
regulation asadefenseagainst the
imposition of punitivedamages.

Onthe other hand, marketing a
genuingy safer tobacco product could
put at legal risk productsthat areless
safe. 1t would demonstratethe
availability of andternaivedesignto
conventiond cigarettes, leadingto
possiblestrict product liability suits. It
asoraisesthequestionwhy the
industry failed to manufacture asafer
product earlier and apply ittothe
wholeproduct line, rather thanto
select products, resultinginaviable
negligenceclaim.

Daynard predicted that, in
genera, despite somenegative
aspects, the FDA hill being
consideredin Congressat thetime
(changes have been madeto that bill
sinceApril) would havevery little
impact onlitigation. Pharmaceutical
companies, for example, have been
regulated for acentury yet till get hit
withbigverdicts.

Geoffrey FerrisWayne of the
Harvard School of Public Hedlth
spoke ontheroleharm reduction

Continued on page 5
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products play intobaccoindustry
strategy. Heraised anumber of
guestionsabout thisissue;

*  What market considerations
providethe primary motivation
behind devel opment of PREPs—the
threat of litigation or anticipated
regulation, the need to expand or
develop new markets, and/or
competition among manufacturers?

» Are PREPs different from other
product innovations such as
Marlboro Ultra Smooth (MUS)?

* ArePREPs developed in
response to the same or different
market considerations as other
product innovations?

Theanswersmay befoundin
market/analyst reportsand the
tobacco industry’sown public
statements, internal documents, and
trid testimony.

Given datagleaned from
tobaccoindustry testimony, Ferris
Wayne specul ated that products
likeMUSmay smply beintended
toblur thelinebetween
conventional and reduced harm.
Proliferation of new products
supportstheindustry’ s attitude that
consumersareresponsiblefor
“choosing” harmreduction.
Continued development of
alternativetobacco productsand
technol ogies supportsmarket
expans onthrough starter products
and protectsthe current market by
reducing theimpact of use
restrictionslikeindoor smoking
bans. Perhapsmoreinsdious, the
expansonof variaionswithina
particular classof product enables
theindustry to perpetuate a

continuumwhereseemingly “ safer”
productsareplaced inthesame
market as*lesssafe” or conventional
Oones.

Lessonslearned fromthe
Industry’sown communications
suggest that tobacco control and
public health advocates should do
away withwhat FerrisWayneclams
isa“fdsecontinuum of safety” and
put all products*onthesameplane’.
Whileitisacceptableto contrast the
very different productsof smokeless
and combustibletobacco, heinsists
that “thereisaproblemwhenwe
have productsthat arealong asort
of registry of lessharmful, dightly
lessharmful, and full harm” withinthe
samegenericclass.

Mitch Zeller took the podium a
secondtimeto discussPhilipMorris
effortsto counteract itsplummeting
imageintheearly 1990s by adopting
asocid respongbility campaign.
Using interna company documents,
Zéller outlined acase study of a
corporate phoenix risng fromthe
ashes.

ChrisBostic of the Framework
ConventionAlliance, and Dr. Vera
da CostaeSilva of the
PanAmerican Headth Organization
addressed internationa perspectives
on PREPs. Bostic spokeonthe
termsof the Framework Convention
on Tobacco Control and Dr. Costae
Silvaexplained theWorld Health
Organization’sstance on PREPs.

Articlesbased on presentations
made by several speakersat the
conferencewill bepublishedinan
upcoming symposiumissueof the
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Journal of Health Care Law &
Policy. To obtain materialsfrom the
conference, contact Jackie
McNamaraat (410) 706-3962 or
jmcnamara@| aw.umaryland.edu.

M ARYLAND
HAPPENINGS

2007 General Assembly
Session

The 2007 Session of the
Maryland Generd Assembly, running
from January 10 through midnight
April 9, wasthefirst of afour-year
term for the 188 member State
legidature, whichincluded 11 new
senatorsand 34 new delegates. The
€lection of so many freshman
legidatorsmarked anew startina
number of ways. Significant changes
incommitteememberships, which
allowed for fresh perspectiveson
previoudy considered bills, were
made to accommodate the new
members. For the tobacco control
community, thesechangescreated a
good opportunity to get lingering
tobacco control initiatives passed.
Thefollowing summarizeseach
introduced tobacco control bill and
itsdigposition.

Continued on page 6
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Senate Bill 91/House Bill 359
—Clean Indoor Air Act (CIA).
After afew substantive changes
from previousincarnations, abill
designed to closetheloopholein
gatelaw alowing smokinginside
enclosed barsand restaurantswas
introduced for thefifth consecutive
year. Senator Rob Garagiolaserved
asthebill’snew lead sponsor inthe
Senate. Senator Garagiola’'snew
assgnment tothe Finance
Committeegavethebill anin-
committee sponsor for thefirst time.
Deagate BarbaraFrush again
served aslead sponsor inthe House
wherethebill washeard by the
Economic Matters Committee, a
changefromthepreviousyears
whenthebill washeard by the
Hedlth and Government Operations
Committee.

After Baltimore City passedits
ownlocal CIA bill mid-session, the
stalled statewidebill gained new
momentum in both chambers. For
thefirgt time, thecrossfiled bills
passed out of their respective
committees, eechwithdightly
different amendments. Ultimately, the
House version passed on a99-39
vote, and the Senate version passed
ona33-13 vote. With neither
chamber willing to concede, the
different versonsweresent to
Conference Committee, where
discrepancieswereresolved.
Representatives Garagiola, Exum,
and Astlefrom the Senate, and
Davis, Krysiak, and Vaughnfrom
theHouse, agreed onaversion
which prohibitssmokinginnearly dl
indoor public and work places,
including private clubs, exempts
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retail tobacco shops; alowsloca
public health officersto grant
hardship waiversbased on state-
issued regulations, with al waivers
expiring January 31, 2011; and
explicitly affirmstheability of loca
jurisdictionsto passmorestringent
smoking restrictions. The
compromisebill passed both
chambers (100-40 House/33-16
Senate) and wassignedintolaw on
May 17, 2007. Thelaw will gointo
effect February 1, 2008.

Senate Bill 361/House Bill
785—Cigar ette Fire Safety and
FireFighter Protection Act.
Following alast- minute procedura
delay that opponentsusedtokill a
similar bill inthe Senatelast year,
legidators, firefighters, and public
health advocatesintroduced cross-
filedbillsrequiringdl cigarettessold
inMaryland to meet thesame
“ignition propensity” standardsas

thosesoldinCdifornia, Illinais,
Massachusetts, New Hampshire,
New York, and Vermont (see
related story in Tobacco Regulation
Review, Volume4, Issuel, page
10). Delegate Ma one and Senator
L enett served aslead sponsors, with
87 legidatorsco-sponsoring. Some
technical changestotheprior year’'s
bill aso brought anew advocateto
thetable: cigarettemanufacturer
PhilipMorris. Despite somerocky
moments, the House (136-1) and
Senate (47-0) overwhemingly
passed thebills, whichweresigned
into law May 17, 2007. Thelaw will
gointo effect July 1, 2008, in order
to givethe State Fire Prevention
Commissionand Comptroller time
to promulgate regul ationsto ensure
compliance. At that time, Maryland
retailerswill begin sellingdownthe
last of their existing inventories, and
shortly theresafter, all cigarettessold

Clean Indoor Air Act signing.

Continued on page 7
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inMaryland will meet firesafety
standards, likely reducing

unnecessary deathsand property
lossfrom cigarette-caused fires.

Senate Bill 835/House Bill
807 — Super sedeas Bonds
Limitation. For thethirdyearina
row, cross-filed billswere
introduced seekingto capthe
amount of abond aparty appealing
anadversecivil judgment must post
inorder to stay (postpone)
enforcement of that judgment during
appedal. Thisyear’sversion sought to
cap the maximum bond amount at
$100million, regardlessof the
judgment amount intheunderlying
civil action. Thebill wasprimarily
driven and supported by the
tobacco industry. Once again, the
Center tetifiedin opposition,
labelingthebill aslargely
unnecessary because Maryland law
aready providesjudgeswiththe
discretiontolimit bondswhere
appropriate. TheHouse Judiciary
Committeegavethebill an
unfavorablereport after ahearingin
which Delegate S mmonsrigoroudy
guestioned tobacco industry
representatives. Thedefeat maintains
Maryland' sstatusasoneof afew
stateswithout acap on appeals
bonds.

Senate Bill 1017 — Tobacco
ParaphernaliaDigtributionto
Minors. Inearly March, the
legidature becameaware of aquirk
inthelaw prohibiting the sale of
tobacco productsand cigarette
rolling papersto minorsthat
implicitly authorized the sale of water
pipes and other tobacco
parapherndiato minors. Because

the deadlineto introduce new
legidation had passed, emergency
legidationwasintroduced to close
thisloophole. Thebill sailed through
both chambers, passing the Senate
(47-0) and House (139-0)
unanimoudy, and wassignedintolaw
April 24, 2007. Becausethiswasan
emergency hill, it went into effect
immediately upon approval.

HouseBill 447 -&. Mary’s
Civil Citation for Saleof Tobacco
toMinors. For morethanthree
decades, Maryland law has
prohibited the sale of tobacco
productsto minors. The penalties
attached to the statelaw are criminal
innature, requiring enforcement by a
licensed policeofficer, acrimind trid
by the state’ sattorney, andresultina
criminal record for those convicted.
Despitedetecting aninordinate
number of youth sales, &t. Mary’s
County judgeswerereluctant to
convict under the statelaw, finding
the penaltiesoverly harsh compared
totheoffense. Thus, &t. Mary’s
County sought tojoinfiveother
Marylandjurisdictionsinpassinga
local civil sdleslaw. Applyingonly to
S. Mary’sCounty, thishill was
substantively identical to current state
law except that it provided for civil
pendlties, freeing up policeand
judicial resourceswhileproviding for
meaningful tobacco sales
enforcement. Thebill passed the
House (136-0) and Senate (44-0) in
thefinal hoursof the sessonand was
sgnedintolaw May 17.

HouseBill 661 — Secondhand
SmokeExposureto Foster
Children. For thesecond
consecutiveyear, abill was
introduced that would requirethe
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Socia ServicesAdminigtration (SSA)
to adopt regul ationsrequiring foster
care parentsto protect childrenintheir
carefrom exposureto secondhand
smoke. Delegate Cardin and fourteen
co-sponsorssupported theinitiative.
Despiteapostive hearing—including
testimony fromtheMaryland
Department of Human Resourcesin
support of themeasure—thebill was
unableto overcomefearsof negatively
impacting thea ready limited quantity of
foster homes, and received an
unfavorablereport by theJudiciary
Committee. Notwithstanding the
legidative defedt, the SSA, under the
new O’ Malley Administration, has
pledged to take up theissuevia
regulations, amove applauded by
membersof the Committee.

House Bill 288/House Bill 754 —
Tobacco Tax for Health Care
Initiative. Severa piecesof
legidation wereintroducedinan effort
to expand health care coveragetothe
uninsured. Whiledifferinginhow the
money raised wasto be spent, thetwo
most prominent billssought toincrease
thestate’scurrent cigarettetax by $1in
order to fundthisexpansion. The
original proposal - HB 288 —Healthy
Maryland Initiative—wasdriven by the
Maryland Health Care For All
Coadlition. Whilethe Coditionwasable
to garner significant support for the
concept, itsspecific proposal wasnot
voted onin committee. Instead, the
Health and Government Operations
Committee passed asimilar tobacco
tax bill sponsored by Delegateand
Committee Chairman PeteHammon.
That bill —HB 754 — Children and
Working FamiliesHedlth CareAct —
passed the House (102-37) but died in
the Senate wherethebill wasnever

Continued on page 8
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voted on. Theleadershipinstead
decided to includethe proposal as
part of abroad-based tax package
that would addressthe State’s
current fiscal crisswithout relying
solely onacigarettetax, whichis
viewed asadeclining revenue
source.

Thetobacco control community
gresatly cheered theresultsof the
2007 Generd Assembly Session.
The successful passage of numerous
high-profilelawswill not only
improvethehedth and safety of all
Marylanders, but will free advocates
towork on other pressingissuesin
tobacco control.

Report Considers
Assessment of PREPs and
Center Saff Attend
Follow-up Meeting

the heelsof the Center’s

symposium (seelead story

of thisissue), theLife
Sciences Research Office (LSRO), a
nonprofit organization in Bethesda,
Maryland, released itsreport
Scientific Methods to Evaluate
Potential Reduced-Risk Tobacco
Products. Thelatestinaseriesby
theLSRO’sReduced Risk Review
Project, thereport outlinesa
comprehensive, science-based
approachfor ng thehealth
effectsof potential reduced exposure
tobacco products (PREPS) in
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individual swho use such productsas
asubgtitutefor smoking conventional
Cigarettes.

Some of the LSRO conclusions
are: (1) thereexist reliabletesting and
assessment methodsfor individua
risk reduction to conduct pre-market
evaluation of PREPs; (2) these
methods should focuson lung cancer,
chronic obgtructive pulmonary
disease, and cardiovascul ar disease,
asthese hedlth effectsare measurable
and cause 90 percent of annual
smoking-related degths; (3)
preclinical and clinica testing detaare
needed to evaluate PREPrisk
reductioninindividua smokers; (4)
risk assessment can beused to
evaluate PREPs; (5) clinicdl,
behaviord, and epidemiologic
methods are needed to determinethe
effectsof aPREP on populationrisk;
and (6) post-marketing eval uations of
population risk are necessary to
obtain sufficient and reliable datato
assesspotential unintended public
health consequences.

PhilipMorrisUSA provided
funding for thereport. For more
information and to view theexecutive
summary, visit http:/mww.lsro.org/
artticles/rrrvw_report _042407.html.

On June 5 and 6, 2007, Center
Director Kathleen Dachilleand
Research Fellow Jackie McNamara
attended the LSRO’scommittee
meseting on differentiating hedthrisks
for categories of tobacco products,
specifically smokelesstobacco. In
additionto abriefing on the process

that culminated inthe LSRO
report, panel experts spoke about
thehedlthand biological effectsof
Swedish snus' compared to
cigarette smoking, and the
chemistry of smokelessversus
combustibletobacco products.

Theoverall objectivesof the
differentiating hedth risksproject
are: (1) toreview dataon product
characterigtics, chemigtry,
biologica activity, toxicology,
human exposure, and biological
effectsassociated with therisk of
diseasefor smokelesstobacco
products, and (2) toidentify
smilaritiesand differences
between smokel esstobacco
productsthat have been
demonstrated to poselessrisk of
harm than conventiona cigarettes.
Another LSRO report isexpected
to be published in the second
quarter of 2008.

Totrack the project’s
progress, refer tothe LSRO
websiteat http://www.|sro.org/dtr/
dtr_home.html. For project-
specific questions, contact project
leader Daniel Byrd, Ph.D. at
byrdd@lsro.org.

(Endnotes)

1 Swedish snus is a spitless,
noncombustible tobacco product
encased in a pouch that the user
places between the lip and gum.




Volume 6 Number 2

| NSIDE THE
CENTER

Center Hosts Third Annual
Tobacco Enforcement
Conference

Junelb, 2007, the Center
for Tobacco Regulation
hosted itsthird annua

tobacco enforcement conference at
theUniversity of Maryland School of
Law. The conferencedrew more
than 30 attendees, including
membersof theAttorney Generd’s
(AG's) Office, Comptroller’sOffice,
and Department of Healthand
Menta Hygiene, and representatives
fromthelocal hedth departments
and police departmentsof thirteen
jurigdictions, including thosefromthe
State sfurthest localities (Garrett
County to thewest and Worcester
County totheeast). Thisannua
conferencefocuses on enforcement
issuesthat ariseasloca jurisdictions
devel op andimplement programsto
enforcetobacco control laws, such
aslaws prohibiting tobacco salesto
minors, banning smokingin public
placesand prohibiting youth use or
possession of tobacco products. The
conferenceisdesignedtofacilitate
theuse of best practicesin
enforcement acrossthe sate.

The conference opened witha
review of existing law on entrgpment
and adiscussion of which
compliance- check procedures
would not violatethislegal defense.
Essentidly, Center Director Kathleen
Dachille described whenand how a
minor hired by thelocd jurisdiction

may liewhen attemptingto makea
tobacco purchaseduring asting
operation. Dachillethenled alively
Q& A session, allowing participants
to flesh out the circumstancesgiving
riseto entrgpment claimsintwo
local jurisdictions. Loca hedth
department and |law enforcement
employeesare now prepared to
consider changesto current
compliance- check procedures
which may become necessary as
programsage and retail ersbecome
more awareof current inspection
protocols.

Next onthe agendawasa
review of recent enforcement
developmentsat both theloca and
statelevel by Deputy Director
Michael Strande. Strandereviewed
two local tobacco control laws (a
product placement and acivil sales
to minorsprovision) passed by the
Genera Assembly on behalf of three
locd jurisdictions. Strande discussed
the benefitsof suchlawsandtheir
availability todl counties, including
thosewith traditional commissioner
formsof government. Participants
were provided with copiesof those
billsand encouraged to contact the
Center if they desireto establisha
sgmilar loca law.

Strande’s presentation was
followed by adiscussion of
Maryland'snewly enacted clean
indoor air law. With asubstantial
amount of theenforcement
responsibility to bedelegated to
locd health departments,
representativeswereinterestedin
learning as much asthey could about
theimplementation regulations
currently being drafted by the
Department of Labor, Licensing and
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Regulation and the Department of
Hedlth and Mental Hygiene. Strande
discussed thelaw’ simplicationsfor
current busi nesses, specificaly
focusing onwhat thenew law will
mean for the growing phenomenon
of hookah bars. Strandereceived
someexcdl lent suggestionsfor the
regulatory drafting committee.

A question about thelicensing of
tobacco retailersalowed Dachilleto
segueintoareview of license
suspension or revocation of a
retailer’stobacco license. Whilethe
possibility of loca sgaining control of
tobacco retailer licensesremains
“open but murky,” as described by
Comptroller representatives,
Dachilledso explained how touse
thecurrent systemto achievelicense
suspensionsfor those storesthat
repeatedly sell tobaccotokids.
Dachilledescribed how the
relationship between|ocal tobacco
enforcement and the Comptrol ler
has netted numerouslicense
suspensionsover thelast year. Local
health department and law
enforcement employeeswere
encouraged to continueworking
with the Comptroller or to contact
the Center for assstancein seiting
up areferral program.

Continuing with thetheme of
inter-agency coordination, Dachille
turned thefloor over to Marlene
Trestman, Special Assistant tothe
Attorney Genera , who described
theAG'scurrent effortsto combat
tobacco industry attemptsto attract
and addict kids. Specificdlly,
Trestman requested thegroup’s
assganceinidentifyingillegd
tobacco salesat specificretall

Continued on page 10
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chains. Theseretallershadentered  eqin Organization (WHO), 150 representativesfrom 46
intolegally binding agreements unanimously approved new guiddines  nations, wasthefirst major FCTC
(assurancesof voluntary for protecting peopleworldwidefrom  negotiation held outside Geneva,
compliance) withthestate. If theAG  5pacco smoke. TheECTCisa Switzerland, wheretheWHO is
could prove continued violations; it roadmaptoeffectiveglobal, national,  headquartered. SouthAfricahas
couldthen pressureintitutional andlocal tobacco control measures  offered to host COP-I11 inthefall of

changesor ultimately bring Suit. The  jntended to protect peoplefromthe 2008 Advocates hopethat
needed information, whichisaready  ongequences of tobacco useand changing themeeting locationswill

acquired during compliancechecks,  exnog ire to secondhand smoke. haveastrong regional influenceon
could betrackedandforwardedto | yjementingArticle8 of the FCTC,  tobacco control policies. Thereis
theAG generating grester theguidelines—whichweredrafted ~ asoincreasing support for
compliancewithoutincreased oSt oyer afifteen-month period by a conducting futuremeetingsin

panel of experts—call for atotal ban ~ sSmokefreecities, whichwould,

After ahalf day of discussion, the o . o
oy ol (ISt onsmokinginall indoor publicplaces,  ironicaly, exclude Genevaat

conference concluded with an : .

 open-mic” update, allowing workplaces, and publictransportation. present.

representatives of each county or ChrisBostic, Tobacco Control The Conferencealsolaunched

organizetionto describetheirrecent  cjinic Ingtructor, and Erin Smith, negotiations on aprotocol

tobacco control work. Thisnotonly  cener Staff Attorney, attended COP-  addressinginternational cigarette

helped someof thegeographicaly ) jn Bangkok, Thailand, from June30  smuggling and voted onworking

isolated groupsunderstandwhal 14 31y 6. Bosticand Smithservedas ~ groupsfor avariety of other issues

washappening acrossthe State, but g egatesrepresenting the Framework  addressedinthe FCTC, suchas

allowed for asharing of best ConventionAlliance (FCA), a product regulation and abeling,

practicesby thosewho hadworked  onfederation of over 250 advertising, cessation, industry

through similar scenarios. nongovernmental organizationsfrom  interference, public education, and
Based on attendee feedback the ©Ver 100 countries. The University of financia assistanceto developing

Maryland School of Lawisan countries,
organizationa member of the FCA,
whosemissionisto advocatefor

conference succeeded infostering
cooperativerelationshipsamong the
State'slaw enforcement agencies

“Thework completed during the
interim between COP-1 and COP-

and provided aclear picture of gtrong devel (_)pment and Il mademany of theaccomplish-
current tobacco control issues. For ! mplementationof theFCTC. mentsof COP-1l possible,” said
conference materials, contact “Fromthe perspectiveof theFCA  Smith. “Itwill beinteresting to seeif
Michael Strandeat 410-706-1129 g publichealthingeneral, COP-Il  thesuccessesof COP-11 will be

or mstrande@law.umaryland.edu. was an enormous success,” said emulated at COP-I11.” Tolearn

Bostic. “Nearly every decisionfell our  moreabout the FCTC and the
way, and theinfluence of thetobacco  FCA, goto http://www.fctc.org.

Center Helps with FCTC  industry haswaned dramatically. In

| mplementation earlier negotiations, somegovernments

literally had tobacco industry

representativesinther official

delegations. Now, many governments

choose membersof the FCA astheir

delegates, becausethey arewidely

recognized asthetrue experts.”

2007, the Second Conference of
theParties (COP-11), the
governing body of the Framework
Convention on Tobacco Control
(FCTC), theworld'sfirst public

healthtreaty negotiated by theWorld  Thismeeting, attended by nearly

I n itsclosing minuteson July 6,
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Did You Know?

enty-two stateshave
enacted comprehensiveclean
indoor ar legidationthat

includesrestaurantsand bars.
Recently enacted smoking bansin
severa stateswill bephasedin over
thenext two years, withthelast—
Montana s—scheduled to go into
effect in October 2009. New
Hampshire, New Mexico, lllinais,
and Oregon areamong thelatest
statestojointhe ever-expanding list.

Jury Awar ds Damages to
Family of Deceased
Smoker

RJ. Reynoldsmust pay $2.75
millionin punitivedamagesto
thefamily of aCalifornia
smoker who died from lung cancer
in2000.t Thefamily of Ledie
Whiteley—who variably smoked
Camel and Marlboro cigarettesfrom
1972 at agethirteen until shewas
diagnosed withlung cancer in
1998—will dsoreceivenearly $2.5
millionin compensatory damages.

Thejury inthewrongful death
suit unanimoudy found that both
Reynoldsand Philip Morris
purposefully lied and madefase
promisesto LedieWhiteley about

thedangersof their cigarettes. The
jury asofound that the companies
intended for Whiteley torely on
these misrepresentations, that she
reasonably relied on them, and that
thisreliancewasasubstantial factor
incausng her harm.

Thejury was split on whether
defendantswereguilty of
oppression, malice, or fraudinthe
conduct that gaverisetotheliability
findings. Witha9-3 voteinfavor,
thejury met thelega requirement to
assesspunitive damagesagaingt
Reynolds. However, thejury’s8-4
voteinfavor of ng punitive
damagesagaingt PhilipMorrisfel
onevoteshort.

The case began witha2000trial
inwhich ajury awarded the
Whitdleys$21.7 millionin
compensatory and $20 millionin
punitivedamages.? LedieWhiteley
died on July 3, 2000, about three
monthsafter theinitial verdict was
rendered. An appeal s court reversed
theverdict in 2004, however, finding
that thetrial court erredinfailingto
instruct thejury that it was
prohibited from finding tobacco
companiesliablefor conduct
occurring from 1988 through 1997.3
A Cdifornialaw thenineffect (but
later repealed) specificaly protected
tobacco companiesagainst product
liability lawsuitsbrought by individua
smokersduring that ten-year period.

(Endnotes)

! Whiteley v. R.J. Reynolds Tobacco Co.,
No. 303184 (Cal. Super. Ct., May 2, 2007
(verdict onliahility) and May 9, 2007
(verdict on punitive damages)). A copy
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of thejury’sMay 2 verdict isavailable at
http://tobacco.neu.edu/litigation/cases/

supportdocs/
whiteley verdict 2007 compensatory.pdf.

2 Whiteley v. Rayshesto-Manhattan,

Inc., No. 303184 (Cal. Super. Ct., Mar. 20,
2000 (verdict onliability) and Mar. 27,
2000 (verdict on punitive damages))
(unreported). To view San Francisco
Superior Court docket for No. 303184, see
http://www.sftc.org.

3Whiteley v. Philip Morrisinc., 117
Cal.App.4"635, 11 Cal.Rptr.3d 807
(Cd.App. 18 Dist. Apr. 7, 2004), as
modified on denial of rehearing (No.
A091444, Apr. 29, 2004).

Arkansas Plaintiffs May
Bring Light Cigarettes Suit
in Sate Court

eU.S. Supreme Court
I unanimoudy rejected Philip

Morris clamthatitwas
“acting under afedera officer”
withinthemeaning of 28U.S.C.
§1442(a)(1) whenit tested and
marketed Cambridge Lightsand
Marlboro Lightscigarettesto
consumers. Watsonv. Philip
Morris. Consequently, plaintiffs
who sued the tobacco company for
alegedly violating theArkansas
Deceptive Trade PracticesAct may
proceed withtheir lawsuitin
Arkansas state court, rather than
having to moveit tofedera court, a
typicaly lessplantiff-friendly venue.

Section 1442(a)(1) allows
government officid sandthoseacting
directly under themtoremoveto
federa court suitsoriginaly filedin
statecourt. Inreversing the Eighth
Circuit Court of Appedls, the
Supreme Court rejected Philip

Continued on page 12
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Morris claimthat thetobacco
industry should receivethe same
protection from state-court suitsas
do private partieswho act as
government contractors. Private
contractorsdo more than comply
withthelawsthat governtheir
businesses; they assist the
government by producing needed
itemsor performing actsthat the
government itself would haveto
produceor performintheabsence
of acontract with the private entity.

The Federal Trade Commission
(FTC) closdly regulatesthe
advertising of light cigarettesby
requiring manufacturersto performa
certaintest to measure the amount of
tar and nicotinein those cigarettes
beforemaking any claimsthat they
contain lower amountsof these
substances. The Court held that
PhilipMorris compliancewiththis
schemeamounted to no morethan
thetypicd relationship betweena
regulated entity and regulatory
agency. Nor didthe FTC“ delegate
authority” over testing cigarettesfor
tar and nicotineto the tobacco
industry, asPhilip Morrisclaimed.
Rather than acting asdirect agents of
the FTC, PhilipMorrisand the
tobaccoindustry in genera were
smply highly regulated entitieswith
respect to thetesting and advertisng
of light cigarettes.

Thisdecisonislikely tohavea
major impact on class-action suits
concerning light cigarettesbrought
under other states' consumer-

protection laws.

(Endnotes)

1127 S.Ct. 2301 (June 11, 2007). Seealso
Tobacco Regulation Review, Vol. 6, Issue
1 (Apr. 2007), a pp. 11-12.
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Smokeless “ Snus”
Products Test Marketed

ent moveshby R.J.
Reynoldsand PhilipMorris
illustratethe cigarette

manufacturers desireto expandinto
the smokel esstobacco market. On
July 1, 2007, Reynoldsbegantest
marketing Came Snusinfivecities:
Columbus, OH; Indianapoalis, IN;
Kansas City, MO; Orlando, FL ; and
Raeigh, NC.! Despitereceiving
mixed resultswith Taboka—a
similar smokelesstobacco product
introducedinthelndianapolisareain
2006— Philip Morrisbegan test
marketing Marlboro Snusinthe
Dallas-Fort Worth areain August
2007.

Snus (pronounced “ snoose”)
differsfromtraditiona spit tobacco,
commonly knownas“dip” or
“chew,” inthatitisencasedina
pouch that the user placesbetween
thelipand gumfor up to 30 minutes
and doesnot require spitting. The
productsare purportedly aimed at
attracting adult smokerswho are
seeking cigarette alternativesbut
who do not carefor thetaste,
texture, or spitting associated with
dip or chew.?

Marlboro Snuscontainsa“flavor
grip,” offeredinfour varieties: Rich,
Mild, Mint, and Spice. Similarly,
Camd Snuscomesinthreevarieties.
Origina, Frost, and Spice.

The products are not advertised
asan dternativeto cigarette smoking
ingenerd, though Reynolds
gpecifically markets Camel Snus—

tagged as* Pleasurefor
Wherever”—asasubstitutefor
cigarettesin areaswheresmokingis
prohibited, such asat concerts, on
airplanes, andinbarsand
restaurants.® Both manufacturersare
careful not to makehedth clams
about their products,*with Philip
Morrisgoing sofar asto stateonits
websitethat smokel esstobacco
productsare” not asafedternative
tosmoking.”®

Despitethese carefully crafted
statements, industry watchershave
noted agenera pushto market snus
and smokel esstobacco as so-called
reduced harm tobacco products.
Members of the tobacco control and
public healthcommunitiesareclearly
at oddsasto whether use of any
tobacco product should be
promoted asreducing harm, with
many arguing that aquit-only
approachistheonly appropriate
public health message.

(Endnotes)
1 http://ww.snuscamel.com/CSN/
dtclogin.jsp?brand=CSN (requires
log-inID).
2 http://www.philipmorrisusa.com/

en/popup_marlboro_snus fact sheet.
asp?source=home link.

3 http://www.snuscamel.com/CSN/
dtclogin.jsp?orand=CSN.

4 http://www.snuscamel.com/CSN/
dtc_fag.jsp?category=912& subject
=913& question=964& preview
=falseff22.

5 http://www. philipmorrisusa.com/
en/popupmarlboro_snus_fact_sheet.

asp?source=home link.




