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From THE DIRECTOR

Asthetableof contentswill
reved, for thelast few months, courts
around the country have been busy
cons dering tobacco-rel ated cases.
Much of thelitigation concernspunitive
damagesand classaction cases,
decadesof litigation establishing when
acigarettemanufacturer isliablefor a
smoker’sillnessor death hasalowed
litigantsto move on these new issues.
Wewill soon discover whether and
how tobacco caselaw hashad an
impact on jurisprudence beyond
tobacco cases.

Thisissueasorecognizesthe
decades of public serviceof
Maryland snow-retired Attorney
Generdl, J. Joseph Curran, Jr. Asthe
lead articleexplains, Mr. Curran
played asignificantroleinthe
devel opment of tobacco control policy
inMaryland. A new generation of
€lected leadersand public policy
advocateswill now work to extend the
successes of the preceding years.

Findly, asthisissuegoesto
print, we havelearned that the
Maryland Genera Assembly passed
the Clean Indoor Air Act, which will
soon besigned into law by Governor
Martin O’ Malley. Look for details
about the successful campaigninthe
nextissue.

Kathleen Hoke Dachille
Center Director

The Tobacco Control Legacy of Retired
Attorney General Curran

organizationsseeking $13billionas
reimbursement for health care costs
paid by the State of Maryland to
treat patientswith tobacco-related
illnesses. Asoneof theearlies-filing
states and because of Mr. Curran’s

championfor public health,

civil rightsand consumer
protection, J. Joseph Curran, Jr.,
retired in January 2007 after nearly
fivedecadesof public service. For
twenty years, Mr. Curran served
withdiginctionasMaryland's
Attorney Generd; that service
followed hisyearsasLieutenant
Governor (1983-1987), State
Senator (1963-1983), and State
Delegate (1959-1963).1 As
Attorney General, Mr. Curran used
hisconsiderableauthority to pursue
companiesand individuaswho
caused harmtothecitizens of
Maryland. Early inhistenureas
Attorney Generd, Mr. Curran came
tounderstand the public hedthcrisis
created by the sale and use of
tobacco products and he worked
methodically and cregtively over the
yearsto amelioratethat harm.
Although detailing eech and every
effortinthat campaignwouldfill a

statureamong hiscolleagues,
Maryland'sattorneysplayed a
book. Thisarticlehighlightssomeof  1€adershiproleinnegotiatinga

globa settlement, now knownas
the Magter Settlement Agreement
or MSA. Not only doesthe MSA
providefor morethan $200 billion
in damagesto bepaid to the states
over 25 years, the agreement
containsinjunctiveprovisons
designed to reduce smoking
prevaence, particularly among

themorerecent tobacco-rel ated
proj ects spearheaded by Mr.
Curran.

Suing the Tobacco
I ndustry

INn 1996, Mr. Curranfileda
lawsuit againgt themgor cigarette
manufacturersand tobacco industry

Continued on page 3
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youth. Although smoking remains
theleading preventable cause of
death, adult and youth smoking
prevaence declined after the
implementation of theMSA. Mr.
Curran’sdedicationtothiseffort
continued throughout hisserviceas
hisoffice participated in many
investigationsand negotiations
associated with securing full
compliancewiththeMSA.

Youth Smoking
Prevention

Mr. Curran’scommitment to
Maryland childreniswell-known.
Hehasworked to enhance penalties
for sexual predatorswho harm
children, educate the public about
therisk of handgun ownershipin
homeswith children, and reducethe
prevalenceof violenceonteevision.
Thisinterestin protecting childrenis
evident alsoin histobaccowork. In
additiontoaggressively pursuing
MSA provisionsdesigned to protect
childrenfromenticing cigarette
marketing campaigns, Mr. Curran
developed the Program to Reduce
Youth Accessto Tobacco Products
in2001.2 After conducting asting
operation that reveal ed that minors
were ableto purchasetobacco at
retail establishmentsin morethan
60% of the attempts, Mr. Curran
encouraged local governmentsto
identify and pendizeretailerswho
el tobacco to minorsand, with his
colleaguesin the Tobacco Work
Group of the National Association of
AttorneysGeneral (NAAG),
negotiated settlementswith major
chainretailersto adopt policies
designed to reduce youth accessto

tobacco. Today, many Maryland
countieshave active and effective
enforcement programsand chain
retailerssuchasCV'S, Walgreen's,
Exxon/Mobil, BPAmMoco, RiteAid,
Wamart/Sam’sClub, 7-Eleven,
haveimplemented company policies
designed to prevent youth tobacco
sdesinthelr stores.

Further, withhisNAAG
colleagues, Mr. Curran successtully
worked toterminate R.J. Reynolds
Tobacco Company’sK ool Mixx
marketing campaign, ahip-hop
based campaign targeting minors,
particularly African Americanyouth.®
Mr. Curranwasactively involvedin
NAAG negotiationsthat resultedin
Reynolds agreement tostop sdlling
candy, fruit and liquor-flavored
tobacco products.* Taking a
leadershiprolethat included
testimony beforethe U.S. Senate
and meetingswiththeMotion
PictureAssociation of America,
Nationa Association of Theatre
Owners, and Directors Guild of
AmericaSocia Responsbility Task
Force, Mr. Curraninitiated a
NAAG effort to reducethe
prevalence of the depiction of
smoking inmoviesand to encourage
theentertainment industry to useits
influenceto prevent youth smoking.
In November 2005, Mr. Curran
caledfor Hollywoodtoinclude
public serviceannouncementsin
DV Dsof moviesdepicting smoking
and ontheeveof hisretirement was
encouraged by the newsthat movie
producers, the Weinstein Company,
would includetheeffective anti-
tobacco adsonthe DVD, ClerkslI.
(For moreontheWeinstein
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decision, seearticleonpage 13.)
Thereisno doubt that thiswork has
contributed to thedeclineinyouth
smoking prevalenceinMaryland, a
declinethat will resultinlower adult
smoking preva enceand smoking-
related illnessin decadesto come.

Legal Advice and
Contribution to the Public
Debate

Over theyears, theAttorney
Genera hasbeen asked many times
for advice about tobacco-rel ated
matters. Asearly as1993, Mr.
Curran advised the Maryland State
Board of Education that al public
schoolsmust adhereto Statelaw
and diminate smokingroomsand all
other indoor smokingin schoals.
The School Boardimmediately
advised itsschoolsto comeinto
compliance. That sameyear, Mr.
Currantestified beforetheBatimore
City Council, advisngthat the
legidative body hastheauthority to
regul atetobacco billboard
advertisementsthroughout the City.
With confidenceinthat advice,
Baltimore City passed alaw
regulating cigaretteadvertisngon
billboards. Inresponseto aState
Delegate’ sinquiry, in 2000, Mr.
Curran concluded that |ocal
governmentshavetheauthority to
requirethat retailersdisplay tobacco
productsonly inareasinaccessible
to consumers, meaning no self-
servicetobacco displays.® Severd
counties have passed such
restrictionsrelying onthat advice.®
In 2002, Mr. Curranissued an
Opinion of theAttorney Genera

Continued on page 4
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upholding alocal government’sbroad
authority to regulate smoking when
doneto protect the public health,
gpecificaly concluding that acounty
could restrict smoking on private
property if necessary for thepublic
hedth.” With hisconsistent and
supportiveadvice, Mr. Curran
assstedloca governmentsin
developing tobacco control policies
andlaws.

Mr. Curran hasalso used his
position asarespected State officia
to voice hissupport for tobacco
control and public health measures.
Recogni zing the concernsabout the
Sate' sfinancia investment in tobacco
companies, in 1994, Mr. Curran
encouraged the State pension system
to divest thefund of tobacco industry
investments, even today the debate
onthisissuecontinuesacrossthe
country. Over theyears, Mr. Curran
hasannounced hissupport for
legidationbanning smokinginpublic
places and workplaces, worked to
securelegidation banning the sale of
tobacco through theinternet, and
requested that Time magazine not
carry tobacco advertisements.

Partnerships and Awards

Uponitscreationin 1996,
Mr. Curran joined the Smoke Free
Maryland Codlition, lending his
support to the organi zation’ stobacco
control work. 1n 2001, Curran
announced apartnership with the
University of Maryland School of
Law under theumbrellaof theLega
Resource Center for Tobacco
Regulation, Litigation and Advocacy
and we haveworked with the
Attorney Genera onvariousmatters
over theyears® Mr. Curran hasaso

served onthe State’'s Task Force
to Conquer Cancer and the Task
Forceto End Smoking.

Whileby nomeansa
comprehensivelist, Mr. Curran
has been acknowledged for his
tobacco control work with the
followingawards

» Achievement Award,
American Cancer Society
(1991, 1995);

> Lawmaker of theYear,
American Heart
Association (1995-96);

» Advocateof theYear,
SmokeFreeMaryland
(1997);

» Jack LodgeAward,
AmericanLung
Association of Maryland
(1997);

» Breathof LifeAward,
AmericanLung
Association of Maryland
(1999);

» Public ServiceAward,
American Legacy
Foundation (2007).

Withthisresumeof public service
focusing onthepublic hedth—all
whileoperating an officewith
hundreds of employeesand a
plethoraof substantivelegal
regpong bilities—Mr. Curranwill
awaysbeconsidered afriendto
the public health and tobacco
control community.

Footnotes

1 A biography on Mr. Curran can be
found in the Maryland Manual,
located online at: http://
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www.msa.md.gov/msa/mdmanual/
08conoff/attorney/former/html/
msa01493.htm

2 Moreinformation on this program can be
found online at: http://
www.oag.state.md.us/Tobacco/
youthaccess.htm

3 That agreement can be found online at:
http://www.oag.state.md.us/Tobacco/
K ool MixxSettlement.pdf

4 That agreement can be found online at:
http://www.oag.state.md.us/tobacco/
flavored.pdf

> Maryland Attorney General Opinion 00-
033, can befound online at: http://
www.0ag.state.md.us/Opinions/2000/00-

033.pdf

6 Jurisdictions with local product
placement laws: Charles County, Howard
County, Kent County, Montgomery
County, Prince George's County, Talbot
County, Wicomico County, and Baltimore
City. Carroll and GarrettCountiesal so
have such prohibitions pursuant to a
public local law passed by the Maryland
General Assembly. See SenateBill 791

(2005).

787 Opinion of the Attorney General 167
(2002) can befound online at: http://
www.oag.state.md.us/Opinions/2002/
870ag167.pdf.

8 Because of the effectiveness of this
relationship, newly elected Attorney
General, Douglas Gandler, extended the
appointment of Center Director Kathleen
Dachille as a Special Assistant to the
Attorney General on certain tobacco-
related matters.
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NATIONAL
NEWS

Maine's Third Largest
City Bans Smoking in
Vehicles with Children as
Passengers

nJanuary 2007, the Bangor City

Council boldly voted to protect
itschildrenfrom thedangersof
exposureto secondhand smoke
whileridinginmotor vehicles.
Bangor policenow havethe
authority to pull over and ticket
driversor passengerswho are
smoking incarsor truckswitha
minor present, regardlessof
whether thewindow isdown.! The
Council voted 6-3to approvethe
measure, which appliesto motor
vehiclesand smoking materidsof
any type, on any public road within
thecity limits. Thereisa$50fine
for theinfraction, dthough police
arelikely togivejust warningsto
firg-timeoffenders.

Local pediatric hedth
providers, concerned about the
adversehedth effectsof
secondhand smoke exposure on
children, weretheprimary drafters
and supportersof thehill. A study
released in October 2006 found
that secondhand smokeinacar can
bedetrimenta evenif thewindows
arerolled downfor ventilation.?
Because children’sbodiesaretill
growing and developing, they are
more susceptiblethan adultsto the
adverse health effects posed by

cigarettesmoke. Childreninhae50
percent moreair per pound than
adults, resultinginmoresgnificant
damagetotheir youngbodies® This
damageincludeslower respiratory
tractinfections, like bronchitisand
pneumonia; devel opment or
exacerbation of asthma; and middle
ear infections.

Arkansasand Louisana
enacted lawsprohibiting smokingin
carswhenachildwhoisrequiredto
berestrainedinacar seatisinthe
vehicle; thismeanschildren under six
yearsof ageand under sixty
pounds.® A similar bill failedinthe
Maryland General Assembly this
year.® Inaddition, Arizona,
Cdifornia, Georgia, lllinais,

M assachusetts, Michigan, New
Jersey, New York, Pennsylvania,
Vermont, and West Virginiahave
considered or arecongidering similar
laws.

Duetotheeffortsof fifth
grader Justin Kvadasfrom East
Hartford, the Connecticut State
legidatureisconsidering such alaw.
For hiseffortsin getting State
Representative Henry Gengato
sponsor thelegidation, Kvadaswas
named Person of the Week by ABC
News.’

Based ontheflurry of
legidative proposasthisyear, we
can expect future updatesonthis
issue.

Footnotes

1 Code of Ordinances, City of Bangor,
§8§291-70 and 291-71 (2006).

2Vaughn Rees & Gregory Connolly,
Measuring Air Quality to Protect
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Children from Secondhand Smoke in
Cars, American Journal of Preventative
Medicine, available at http://www.ajpm-
online.net/webfiles/images/journals/

amepre/1751.pdf.

% Tips on Creating a Healthier Home for
Children, American Lung Association
Health House Program and 3M Offer
Free TipsBooklet (2002), available at
http://www.lungusa.org/site/
pp.asp?c=dvLUK9OOE&b=36058.

4 Respiratory Health Effects of Passive
Smoking (Also Known as Exposure to
Secondhand Smoke or Environmental
Tobacco Smoke— ETS), U.S.
Environmental Protection Agency, Office
of Research and Devel opment, Office of
Health and Environmental Assessment,
Washington, D.C. (1992), available at
http://www.epa.gov/smokefree/pubs/
etsfs.html

5 Arkansas Code Annotated 8820-27-
1900 et seq. (2006); L ouisiana Statutes
Annotated §32.300.4 (2006).

¢ Senate Bill 629 (2007) received an
unfavorable report by the Senate
Finance Committee. Thebill canbe
found online at: http://mlis.state.md.us/
2007RS/bills/sh/sh0629f .pdf.

7 See http://abcnews.go.com/WNT/
PersonOfWeek/story 21 d=2864236.
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The National Zoo in
Washington, D.C., Goes
Smokefree

llowing anationd trend, the

National Zoo inWashington,
D.C., becameentirely smokefreeon
December 1, 2006. TheZoo's
previousbanonsmokinginits
buildingsand animal areasnow
extendsto al outdoor areas—and
evenincludeszoovehicles. One
stated reason behind thebanisto
prevent cigarette-caused fireson zoo
grounds. Approximately twomillion
peoplevisittheNationa Zoo
annudly.

Other major zoosthat have
adopted smokefree policiesin 2006
and 2007 include:

‘HogleZooin Sdlt Lake
City (Jan. 15, 2007)

‘North CarolinaZoo (Jan. 1,
2007)

-PhiladelphiaZoo (Dec.1,
2006)

-Topeka Zoo (Nov. 16,
2006)

-Cincinnati Zoo (Sept. 1,
2006)

-Pittsburgh Zoo (May 1,
2006)

‘NashvilleZoo (Jan. 1,
2006)

“Hey - Put
That Out!!!”

Tobacco Regulation Review

Sate Farm Properties Go
Smokefree in Seven States

arly in 2007, State Farm

Insurance Company in
Charlottesville, Virginia, announced a
completebanonsmokingat al its
propertieswithinthecompany’s
Mid-Atlantic Zone, which comprises
North Carolina, Virginia, West
Virginia, Maryland, and Delaware.
Theban doesaway with designated
outdoor smoking areasand even
appliesto smoking in private cars
parked on company grounds.

“It'saserioushedthrisk
and as acompany, wewanted to
provideahesalthy work environment
for everyone,” said spokesman John
Hannah.

Annua health carecostsand
lost productivity from U.S. company
employeeswho smokeare
astounding: TheAmericanLung
Associ ati on estimates such coststo
be$167 billion.

State Farm isheadquartered
inBloomington, lllinois.
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Colorado Smoking Ban
Applies to Theatrical
Performances

statedistrict court judgein

Denver ruled that Colorado’s
theater companiesare subject tothe
state’'s Clean Indoor Air Act and,
therefore, cannot stage
performancesinwhich actorssmoke
onstage. Therestriction appliesto
non-tobacco cigarette propsaswell
ascigarettes, cigars, pipes, or other
tobacco products. Thejudgeruled
that theact of smoking, evenwithin
aperformance, doesnot constitute
expressive conduct subject to
protection under the First
Amendment. Attorneysfor the State
argued that when enactingthe
smoking ban, thelegidature
considered and rgjected an
exemptionfor theater performances.

Ballot Initiatives Reap
Results

he November 2006 elections

brought Ohio, Arizonaand
Nevadainto theranksof statesthat
have enacted comprehensiveclean
indoor air legidation. Bdlot
initiativesin each of those states
passed overwhemingly infavor of
smoke-freeworkplacesand public
places—including restaurantsand
barsin Ohioand Arizona. In
addition, amgority of voters
supported aproposal in Florida
requiring that tobacco settlement
funds be used to pay for tobacco
prevention programs. The South
Dakotaelectorate approved

initiativesrai sing tobacco taxesand
increasing fundsfor health careand
tobacco prevention programs. Early
childhood devel opment programsin
Arizonawill aso befunded through
anincreasein tobacco taxes.

Tacticsused by thetobacco
industry in oppositionto theseballot
initiativescreated additional hurdles
for advocates. Perhapsthe best
exampleisthe situation presented to
Ohiovoters. Inthat state, tobacco
control and public health advocates
successfully petitioned aquestionto
the ballot—Question #5 Smokefree
Ohio. That proposal calledfor a
smoking baninvirtudly al indoor
public places and workplaces and
specificaly dlowed loca
governmentsto passtheir own equa
or morerigorouslaws. Thetobacco
industry, led by R. J. Reynolds
Tobacco Company, successfully
petitioned Question #4 Smoke L ess
Ohiotothesameballot. That
proposal would have prohibited
smokinginmost indoor public
placesand workplaces, with
exceptionsfor bars, restaurantsand
other entertainment venues, and
would have preempted local
governmentsfrom passing more
rigorouspublic health protections.
The preemptionwould have been
retroactive, reversangexistingloca
lawsbanningsmokinginvirtualy dl
indoor public placesand
workplaces. SmokefreeOhio
advocateswereforced to send not
only themessagethat votersshould
support Question #5, SmokeFree
Ohio, but that voters should vote no
on Question#4, Smoke Less Ohio.
By itsnature asaproposed
congtitutional amendment, if passed,
Question #4 would have superseded
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Question#5. DespiteReynolds
morethan $5 million marketing
campaign, SmokeFree Ohio
prevailed.

Tobacco companieswere
successful, however, indefeating
proposed cigarettetax increasesand
health care and tobacco prevention
funding measuresin Cdiforniaand
Missouri. Thetobaccoindustry
spent over $65millionin Cdifornia
and over $5millioninMissouri for
advertisng campaignscriticizingthe
Measures.

Asexpected, passage of the
new laws spawned various|ega
attemptsto delay their
implementation and chalengetheir
congtitutionality. Inresponsetoone
auit, the OhioAttorney General
agreed not to enforce the Smoke
FreeIndoor Air Act until theOhio
Department of Hedlth developsrules
for enforcement. The Department
filed draft rulesinMarch; find rules
areexpected by June. InJanuary, a
district court judge upheld the
NevadaClean Indoor Air Act
agang acondtitutional chalenge.
Therulinglet tand thelaw’scivil
provisons, whichdlow for finesand
areenforceableby local health
digtricts; thejudge removed the
law’scrimind provisons, however.
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U.S. Supreme Court
Vacates Major Punitive
Damages Award Against

Philip Morris

na5-4decision, theU.S.

Supreme Court vacated $79.5
millionin punitivedamagesawarded
againgt PhilipMorrisinasuit by the
widow of alifedlong Marlboro
smoker.! The Court did not rulethat
theaward wasexcessive; rather, it
found that the Oregon courts may
haveviolated PhilipMorris due
processrightsby disalowinga
proposed jury ingtruction that the
tobacco company argued was
necessary to ensure proper
caculation of the punitivedamages
amount. Thecasewasremanded to
the Oregon Supreme Court for a
determination of whether therewas
reversibleerror inrgecting Philip
Morris proposedjury instruction.
Therefore, itispossiblethat the
Oregon Court reconsidersbut
neverthelessreinstatesthejudgment.

Jes2Williamssmoked
about three packs of Marlboro
cigarettesevery day for 47 years
beforedying frominoperablelung
cancer. Hiswidow sued Philip
Morris, claming negligenceand
fraud dueto thetobacco company’s
repeated advertisementsand studies
that madetheir cigarettesseemless
dangerousthan they actualy were.
INn 1999, ajury awarded Mayola
Williams $821,000in compensatory
damages, plus$79.5millionin
punitivedamagesto punish Philip
Morrisfor engaging inwrongful
conduct. After the Oregon Supreme
Court upheldtheaward, Philip
MorrisappealedtotheU.S.
Supreme Court, arguing that thetrial
court should haveallowed an

ingtruction stating that thejury was
not permitted to punish the
defendant for the harm to other
persons (i.e., other smokerswho
suffered smoking-relatedillnessor
death), only for theharmto Mr.
Williams?2 PhilipMorrisaso
clamedthat theaward—at nearly
100 timesthe compensatory
damages—wasexcessvein light of
the Court’sdecisionin Sate Farm
v. Campbell.? Although subject to
variousinterpretations, the Sate
Farmdecison essentidly limitsthe
ratio of punitive damagesto
compensatory toasingle-digit,

Tobacco Regulation Review

suggesting that due process
principlesforbid exceeding thisratio
except inthemost extraordinary
Cases.

The Supreme Court heard
ora argumentsintheWlliamscase
on October 31, 2006, and the
Justices questionsrevolved solely
around theregjected jury instruction.
Juriesmay consider the
reprehensibility of adefendant’s
conduct incaculaing apunitive
damagesaward. Evidenceof actua
harmto others—here, other Oregon
smokersof PhilipMorris

On November 1, 2006, Ned Miltenberg of the
Center for Constitutiond Litigationin Washington, D.C.,
visited Center Director Kathleen Dachille sTobacco and the
Law Seminar to give the students a behind-the-scenes
debriefing on oral argumentsheard inthe Wi liamscasejust
theday before. Miltenberg co-wrotethebrief submitted to
the Court on Mrs. Williams' behalf; hiscolleague, Robert

Peck, argued the case.

Miltenberg underscored hissurprise—a sofelt by
many following the case—that the Justices' questionsfocused
entirely onthetria court’spropriety inrgecting PhilipMorris
proposed jury ingtruction. Miltenberg and hiscolleagues
believed that the Court had taken the caseto clarify or change
thelaw on punitive damagesratiosas set out in Sate Farmv.
Campbell; however, therewas no questioning or argument
about theaward'sclaimed excessiveness. Based onthe
arguments, however, Miltenberg surmised that the Court
would remand the case back to the Oregon Court with little
directionand no sgnificant, if any, impact on jurisprudence.
How prescient—asthe Supreme Court decision did just that!

Thetimelinessof thisprominent guest speaker
afforded Dachille€ sstudentsthe opportunity tobe*“inthe
know” about amajor tobacco liability case.

Continued on page 9
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cigarettes—isuseful to show that the
actionsthat harmed the plaintiff also
created asubstantial risk of harmto
thepublicat large, and were
thereforeespecidly reprehensble.
The Court explicitly held that whileit
ispermissiblefor ajury to consider
harmto othersto determine
reprehensibility of thedefendant’s
conduct, thejury cannot then punish
thedefendant for that harm. Rather,
thejury should impose damagesto
punish the defendant only for the
harm caused to the plaintiff.

TheWlliams Court found
that theaward would congtitute an
uncongtitutiond taking of Philip
Morris property (i.e., itsmoney) if
thejury imposed the damagesin
order to punish Philip Morrisfor the
harmto other Oregon smokers.
Whileacknowledging that no court
can becertainthat thejury actually
imposed the damagesto punish
PhilipMorrisfor harming others
rather thanjust Mr. Williams.
Nevertheless, the Supreme Court
remanded for the Oregon Court to
consder whether failingto givethe
jury instruction proposed by Philip
Morrisimproperly increased the
likelihood that thejury wrongly
punished for harmto others.

TheCourt declinedtorule
onwhether the $79.5 million award
was" grosdy excessive,” because
the Oregon Supreme Court may
adjust theaward or requireanew
trial upon reconsideration.
Alternatively, Oregon may reindtate
theaward after determining that the
jury did not improperly punish Philip
Morrisfor past conduct. Should
that occur, it isquestionable whether

the Supreme Court would once
againtakethe caseto consider the
award’sexcess veness.

AlthoughPhilipMorris
publicly claimed victory, thetobacco
industry had hoped not only for a
ruling that theaward in question was
clearly excessive, but that the Court
would adopt abright-linerulefor
determining appropriate punitive
damagesawardsinfuture casessuch
asthis.

Footnotes

L Philip Morris USA v. Wlliams, 127 S.
Ct.1057 (2007). Justice Breyer wrote the
majority opinion in which Chief Justice
Roberts and Justices K ennedy, Souter and
Alito joined. Justices Stevens and
Thomasfiled dissenting opinions; Justice
Ginsburg also wrote a dissent in which
Justices Scaliaand Thomas joined.

2 Specifically, Phillip Morris proposed
the following instruction: The size of any
punishment should bear a reasonable
relationship to the harm caused to Jesse
WiIliams by the defendant’s punishable
misconduct. Although you may consider
the extent of harm suffered by othersin
determining what that reasonable
relationship is, you are not to punish
the defendant for the impact of its
alleged misconduct on other persons,
who may bring lawsuits of their own in
which other juries can resolve their
claims and award punitive damages for
those harms, as such other juries seefit.

3538 U.S. 408 (2003).
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Courthouse Doors
Open Again in
California

ifornianswho suffered

smoking-relatedillnessor
death were dealt ablow in 2002
whenthe U.S. Court of Appealsfor
theNinth Circuit issued itsdecision
in Solimanv. PhilipMorris.t In
that case, the court held that, under
Cdifornialaw, asmoker-plaintiff’s
gatute of limitationsfor persona
injury claimsbeginsto runwhenthe
smoker-plaintiff becomesawareor
should have become awarethat heis
addicted to cigarettes. After several
earlier successful cases?this
decison severdly curtailed individud
and classactionlitigationagaingt
tobacco companiesin Caifornia
courts. But through its February
2007 decisionin Grishamv. Philip
Morristhe CaliforniaSupreme
Court changed thelaw so that
plaintiffsare not burdened by the
overly dringent statute of limitations
expressed in Soliman.

Thecourt distinguished
between claimsbased on addiction,
which must bebrought withintwo
yearsof awarenessof theaddiction,
and persond injury claims, which
must be brought within two years of
whenaplaintiff knew or should have
knownthat aninjury or illness
suffered was caused by smoking.
Interestingly, the casewasbeforethe
CaliforniaSupreme Courtona
certified questionfromtheNinth
Circuit, thecourt that had ruledin
Soliman. Apparently theNinth
Circuit wasunsure of whether its
interpretation of Cdifornialaw was

Continued on page 10
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cong stent with how the state’'s
highest court would decidethe case;
hence, the question wasreferred to
thestate court. Whiletheruling
does not address substantiveissues
nor reducethedifficulty of litigating
such acasefor asmoker, it does
alow thesmoker-plaintiff the
opportunity to cometo court and
present hisclams. Thefiling of
tobacco casesin Cdiforniaislikely
toriseintheaftermath to Grisham.

Footnotes

1311 F.3d 966 (9" Cir. 2002).

2 Successful trialsincludeHenley v.
Philip Morris, 5 Cal. Rptr. 3d 42
(2003)(1999 jury verdict of $50
million punitiveaward reduced on
appeal to $9 million); Boekenv.
Philip Morris, 127 Cal. Rptr. 4th
1640 (2005)(2001 jury verdict of
$3hillionin punitivedamages
reduced to $50 million); and Bullock
v. Philip Morris, 42 Cal. Rptr. 3d
140 (2006) (2002 jury verdict of
$28hillionin punitive damages
reduced to $28 million on appeal
and further appeal pending outcome
of Williamscase).

3151 P3d 1151 (Ca. 2007).

Smoke Drift in Multi-Unit
Housing Continues to
Plague Residents

g:ondhand smokedriftinmulti-
nit housing continuestobea
concernamong many residents. A
Portland, Oregon Metropolitan Area
study showed that one quarter of
residentswere exposed to

secondhand smokeintheir units
either from adjacent residents

smoking indoorsor fromresidents
or vistorssmoking in outdoor areas
closeto awindow or entrance.
Three quartersof renters stated that
with all other factorsbeing equal
they would choosetoliveina
smokefree community and nearly
half would bewillingto pay
additiond rent.!

Housing Authorities Taking the
Initiative

Many loca housing
authoritieshaverecognizedthe
growing health and safety concerns
of tenants. Inresponse, severa
hous ng authoritieshave proactively
adopted smokefreepoliciesand
used smokefreelivingto attract
renters. Housing authoritiesare
locd agenciesthat provide
affordablehousingfor seniorsand
low-incomefamilies. Since 2004,
thenumber of housing authoritiesin
theU.S. with smokefree policieshas
quadrupled.? In Michigan, thirteen
housing commissions—10% of the
sate housing commissions—have
gonesmokefreeinthelast two
years.® TheLivoniaHousing
Commission, thelargest, hasthree
buildingsfor theelderly totaling 388
gpartments. TheMarysvilleHousing
Commission, themost recent
Michigan housng commissiontogo
smokefree, adopted apolicy that
createsasmokefreeliving
environment for about 139 residents
and wentinto effect onApril 19.
TheMaine State Housing A uthority
encourages devel opersto adopt
non-smoking poaliciesby including
the adoption of suchapolicy asa
positivecriterionfor developers
seeking certaintax credits.* Eleven
out of thetwenty-ninehousing
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authoritiesin Maine have adopted a
smokefree policy, making that State
aleader in affordable smokefree
housing.

Litigation on Smoke Drift in
Private Residences

Desperatetenantsand
condominium ownershaveused
litigation inan attempt to control
secondhand smokedrift from
neighbors. Whilelitigation can be
costly and dow, existing law does
provide solid foundationsfor a
lawsuit in many circumstances. For
examplein Pittsburg, Cdlifornia, a
nonsmoking tenant of asenior living
facility wonasmall clamsaction
againg hislandlord and neighbor.
Thetenant complainedthat his
neighbor who smoked on an
adjoining ba cony caused smoketo
enter thetenant’sapartment. The
successful claimwashbased on
breach of covenant of quiet
enjoyment, breach of warranty of
habitability and negligence. The
judge awarded thetenant $100 from
each defendant plusthe costs of
meaking theclaim, explaining that the
court would have awarded moreif
thetenant had claimed other money
damagesand provided receipts.
Thejudgea so ordered the neighbor
to stop smoking ontheadjoining
ba cony.

Recently in New York City,
ajudgefound that secondhand
smokecan giveriseto awarranty of
habitability and congtructiveeviction
clam. Eventhoughthe casewas
settled beforeafina judgment on
thefacts, thejudge compared

Continued on page 11
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secondhand smoketo other
nuisances, such asnoxiousodors,
smoke odors, chemical fumes,
excessivenoise, water leaks, and
extremedust penetration. The
Pittsburg and New York City cases
areexamplesof how courtsare
becoming morereceptivetotreating
secondhand smokeinthehomeasa
nuisance.

Local Laws Go Beyond
Restricting Smoking in Public
Places

Whilehundredsof
municipaitieshave passed legidation
banning smoking inenclosed public
places and workplaces,® somecities
aretaking moredramatic stepsto
helpthoseresdinginmultiunit
dwellings. Loca bodies, such asthe
City of Dublinand the City of
Calabasas, bothin California, have
passed | egidationthat not only
prohibitssmoking in public places
but alsoincludesaprovison
declaring secondhand smokea
nuisance per se.® A nuisanceper se
provisonalowsaprivatecitizento
bringlegd actionto abate
secondhand smokedrift without
proving that tobacco smoke meets
thecriteriaof anuisance. Other city
councilsinCdiforniaare pursuing
gmilar legidation. Bemont,
Cdiforniaisconsderingan
ordinancethat would ban smokingin
al multi-unit dwellings indluding
gpartments, condominiums, nursing
homesand senior citizen housing.
Theordinancewould permit
smoking only inadesignated
outdoor smoking area. If passed,
the Belmont law would bethe
strongest inthe country.

Asresidentsbecomemore
voca about theconcernfor their
health and safety, thetrend for
smokefreehousing grows
dramatically. Smokefreehousing,
likesmokefreerestaurants, has
becomeamarketing tool for
landlordsand management
companieswho recognizethat the
overwheming mgority of Americans
do not smoke and do not want to
liveinan apartment intowhich
someoneelse' tobacco smokeis
drifting. Loca governmentsand
hous ng authoritiesalong with judges
arealso responding to the need for
hedthier living arrangements.

Footnotes

! For the complete survey, visit http://
www.lungoregon.org/
Tenant_Survey Report.pdf

2 http://www.preventionnetwork.org/
Newd etter%20page/ Spring%202007 . pdf

3 For acompletelist of smokefree
housing authorities in Michigan, go to
www.miapartment.org. A completelist
from other statesisavailable from the
Center for Tobacco Regulation.

4 For moreinformation on Maine's
Qualified Allocation Plan, go to http://
www.mainehousing.org/.

5 For acompletelist, visit the Americans
for Non-Smokers' Rightswebpage at
WwWW.No-smoke.org.

8 City of Dublin Municipal Code5.56.160
and City of Calabasas Municipa Code
8.12.070.
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The Supreme Court
Hears Watson v.
PhilipMorris

S(l)n the Supreme Court may
eighinonthebattleover the

appropriateforumfor statelaw
claimsaleging that tobacco
companies marketing of light
cigarettesviol ated state consumer
protection and consumer fraud
statutes. TheArkansascase,
Watson v. Philip Morris,tis
scheduled for oral argument before
the JusticesonApril 25, 2007. In
theunderlying classaction suit filed
ingdatecourt, theplaintiffsallegethat
PhilipMorrisviolated theArkansas
Deceptive Trade PracticesAct by
engagingin*unfair businesspractices
and/or deceptive and unlawful
conduct in connectionwiththe
manufacture, distribution, promotion,
marketing, and sale of Cambridge
Lightsand MarlboroLights.” The
plaintiffsassert that PhilipMorris
marketed these cigarette brands as
beinglower intar and nicotinethan
they actually were. PhilipMorris
succeeded in getting the case
removed to federal court based on
thecompany’salleged compliance
with Federal Trade Commission
(FTC) regulation of statements
concerning tar and nicotine.

Thequestion presented to
the Supreme Court iswhether Philip
Morris compliancewith afedera
regulation makesit a* personacting
under afedera officer” withinthe
meaning of 28 U.S.C. §1442(a)(1).
That law dlowsremoval from state
tofederal court of acivil suit brought
under statelaw if certain conditions
aremet. Tobacco companiesand

Continued on page 12
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thosewho suetobacco companies
agreethat typicaly federa courtsare
moreresponsive and favorableto the
industry; plaintiffs prefer state court.
Findingthat PhilipMorrismet the
requirementsof §1442(a)(1), the
federd district court ordered
removal.

TheU.S. Court of Appeals
for the Eighth Circuit upheldthe
removal decision. Thecourt found
that theplaintiffs overal clams
involved, inpart, achalengeto Philip
Morris advertisng of light cigarettes.
Becausethe FTCrigorousy
regulatescigaretteadvertisngwith
respect to tar and nicotineyield of
light cigarettes, the court reasoned
that Philip Morris“acted under” the
direction of the FTC when creating
itslight cigarette advertisements.
Moreover, because PhilipMorris
articulated a“ colorablefedera
clam,” “federd officer” remova was

appropriate.

Whether thisdecisonwill
withstand Supreme Court review is
aninteresting question of jurisdiction
andjurisprudencetolega scholars.
Perhaps moreimportantly, however,
thisdecisonwill bewatched closdly
as“lights’ classactionlitigation
continuesto proceed in state and
federal courtsaround the country.
Indeed, the Watson decision
foreshadowed thelllinois Supreme
Court’sdecisioninPricev. Philip
Morrisinwhichthe court found that
PhilipMorris aleged deceptivesaes
and marketing of light cigaretteswas
exempted from protection by Illinois
consumer protection law becausethe
defendant’sconduct was
“authorized” by the FTC.2 Atthe

sametime, however, other stateand
federa courtshaveallowed class
action litigation concerning light
cigarettesto proceed.® Becausethe
issueof theFTC'sregulation of light
cigarette advertising presentsbotha
procedura and substantiveissuein
these cases, Supreme Court
guidance now may prevent yearsof
unnecessary litigation onthose
Issuesin casesacrossthe country.

Footnotes

1420 F.3d 852 (8"Cir. 2005), cert.
granted, 127 S. Ct.1055 (2007).

2846 N.E.2d 597 (11l 2006).

% See Aspinall v. Philip Morris, 813 N. E.
2d 476 (Mass. 2004); seealso Schwab v.
Philip Morris, et. al, (United States
District Court for the Eastern District of
New York 2006), Memorandum
Certifying “Light” Cigarette Class,
available at http://tobacco.neu.edu/
litigation/cases/supportdocs/
schwab_cert_order.pdf.
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First, the court upheld the
finding that defendant tobacco
companieswereliabletotheclass
for breach of expresswarranty.
Thismeansthat the defendantswere
found to have sold or supplied
cigarettesthat failed to conformto
thecompanies representations
about the products, and that
individua plaintiffswill not haveto
provethisinfuturetrias. However,
the court sided withtheindustry on
asecondissue, striking down the
jury finding that defendants
committed fraud and sought to
midead consumersabout the
negative health effectsand addictive
nature of their cigarettes. Therefore,
individud plaintiffswill haveto
provethisclaimin subsequent suits.
The court a so refused defendants
request for arehearing of two major
holdingsthat survived fromthe July
decison: (1) thereinstatement of
compensatory damagesawardsto
two plaintiffs, and (2) theupholding
of jury findingsthat smoking
cigarettes causes cancer and various

Update on Florida's Engle other hedlth problems, nicotineis
v. Liggett Class Action Case addictive, cigarettesare

I nanother bizarretwist toacase
initialy hailed asadecisveblow
to tobacco companies, the Florida
Supreme Court withdrew itsearlier
opinionin Englev. Liggett Group,
Inc., andissued arevised opinion
on December 21, 2006. The most
recent opinion affirmsthe court’s
earlier decisonto decertify theclass
and set asidea$145 billion punitive
damages award, but makestwo key
changeswith respect tojury findings
of negligence and strict product
ligbility.

unreasonably dangerousand
defective, and tobacco companies
purposely midedthepublic about all
of thesefactsin order to continue
sling cigarettes.

Thisruling could till be
considered avictory for Florida
plaintiffsasthosefilingindividud
suitswill not need to spend timeand
resources proving theabove
mentioned claims. Futureplaintiffs
inindividua suitsneed only present
evidenceof their persona smoking

Continued on page 13
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habits—the brandsof cigarettesthey
smoked, how many, and for how
long—and the heal th consequences
they endured asaresult of smoking.
Individud plaintiffsmust filether
ownlawsuitsstemmingfrom
decertification of the Engleclassby
January 11, 2008.

The Weinstein Company’s
L atest Production: Anti-
Smoking Ads

heWeinstein Company, aNew

York based independent motion
picture studio, hasvoluntarily agreed
toincludepublic service
announcements (PSAS) in DV Dsof
moviesthat depict smoking,
beginningwith Clerksll. The
decisonwasinresponseto aletter
from 41 stateAttorneys General
requesting that motion picture
production companiesincludeanti-
smoking adsin DV Dsto counter the
impact that the depiction of smoking
hasonyoung moviewatchers.!

ThePSAs, provided free of
chargeto the production companies,
arefromtheAmerican Legacy
Foundation’sinnovative, and highly
successtul truth® campaign. The
truth® ad titled “ 1200” will appear
ontheClerkslI DVD. Init,a
young malestandsamidst 1200
“dead” bodieswith asign that reads
“TOBACCOKILLS1200
PEOPLEADAY."

BrothersBob and Harvey
Weingtein hopethat the PSAswill
make adifferenceinthe movement

to prevent youth smoking and that
other studioswill get on board. “We
arevery proudto bethefirsttosign
ontothisimportantinitiative. The
Attorneys General madeavery

The Socid Climate Survey of
Tobacco Control released theresults
of a2006 survey of U.S. adult
attitudes about the effects of
smoking depictedinmovies.
Included among thefindingsarethat:

e 80 percent of adultsbelieve
that onscreen smoking
influencesteensto smoke.

70 percent of adults—a 10
percent increasefrom prior
years—wantto see“R”
ratingsfor moviesdepicting
smoking, unlessthesmoking

isnecessary to characterize
theactionsof an historical
figureor themovieclearly
communicatesthe dangers
of smoking.

Two-thirdsof adultsagree
that antismoking adsshould
be shown beforeany film
that depictssmoking.

TheMotion PictureAssociation of
Americahasthusfar ignored
repeated callstoincludetobacco
imagery asafactor inwarranting an
Rratinginfilms.

sensiblerequest, and wethink the
concept hasalot of merit.”
Harvey—who used to smoke
heavily himsdf—adds, “ Asaformer
smoker, | fed likeit' smy
respongbility to do everything | can
to educate young peopl e about the
dangersof smoking.”
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Inserting theyouth-targeted
adsisbelievedtobeavitd tool in
offsetting theimpact that on-screen
smoking hasonteens' decisionsto
start the deadly habit. Theevidence
isoverwhelming. About 80 percent
of adult smokers began smoking
beforethey were 18. A 2003
cohort study found* strong evidence
that viewing smokinginmovies
promotessmoking initiation among
adolescents.”2 A survey of 6,500
youthsaged 10to 14 years, led by
Dartmouth Medica School
researcher James Sargent, found
that “ exposureto moviesmokingis
the primary independent risk factor
for smokinginitiationinU.S.
adolescentsinthisagegroup.”?
About 390,000 teens start smoking
every year asadirect result of
watching moviesinwhich characters
smoke.* Approximately one-third of
thosewill diefrom smoking-related
illnessor disease.® Withthe
Weinstein agreement, we hopeto
seereductionsin these numbers.
Footnotes
! Former Maryland Attorney Genera
Curran initiated this project and was able
to celebrate this victory just before his
January 2007 retirement. Mr. Curran’s
pressrelease, with linksto relevant
documents, can be found at: http://

WWW.0ag.state.md.us/Press/2006/
102406.htm.

2 See http://smokefreemovies.ucsf.edu/
pdf/Dalton-Lancet.pdf .

3 MadelineA. Dalton, et al., Parental
Rules and Monitoring of Children’s
Movie Viewing Associated with
Children’s Risk for Smoking and
Drinking, PebiaTrics, Vol. 118, No. 5, pp.
1932-42 (Nov. 2006).

Continued on page 14
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4BenjaminAlamar & StantonA. Glantz,
Tobacco Industry Profits from Smoking
Imagesinthe Movies, PEDIATRICS, Vol.
117, No. 4, p. 1462 (Apr. 2006).

5 See www.scenesmoking.org .

M ARYLAND
HAPPENINGS

Baltimore City Passes
Smoking Ban

fter introduction morethana

year ago, thefight over
whether smoking should bea lowed
inBatimoreCity barsand
restaurantsfinally cametoaclose.
On Monday, February 26, 2007,
the Baltimore City Council approved
abill banning smokinginnearly al
indoor public placesby a9-2 vote,
with three council members
abstaining. Under thelegidation,
business owners could face a$500
fineif they violatetheban, and
individuascouldfacea$250fine.
Private clubsand tobacconist
establishmentsareexempt fromthe
restrictions. Thelaw aso containsa
hardship provision, dlowing
businessesto apply for awaiver to
the City Commissioner of Healthon
ashowing of unduefinancia
hardship or other factorsrendering

compliance unreasonable.!

Severa council members,
including thosewho favored the
smoking bill, sympathized withthe
concernsof small businessowners.
But intheend, public health
messaging and overwhelming
constituent support helped gain

enough momentum to secure
passageof thebill. Thehill’slead
sponsor and Council Vice President,
Robert W. Curran, described the
voteasa“higtoric night” for thecity
of Baltimore. “Very rarely dowe
get achancewhereasinglevotecan
savelives,” Curransaid.? Center
Deputy Director Michadl Strande
met with Mr. Curran, hisstaff and
advocatesinnumerabletimesin
advance of thehearingsand the
vote, making suggested changesthat
would streamlinethelaw and assure
itslegd sufficiency. Strandeaso
met with Councilmembersto answer
their questionsand concernsabout
thebill 2

Opponents of the smoking ban,
whichincludethe Restaurant
Association of Maryland and
BatimoreLicensed Beverage
Association, testified totheir belief
that the smoking banwill havea
devadtating effect on neighborhood
bars. But Baltimore City Mayor
SheliaDixon supported the
Council’sdecison, explaining that
smoking bansin other jurisdictions
have beenimplemented withlittleor
no effect on bar and restaurant
business. Mayor Dixon signed the
bill into law two daysafter the
Council vote. Thenew law will take
effect January 1, 2008.

Withthesgning, BatimoreCity
becomesthefifthjurisdictionin
Maryland to enact acomplete ban
onsmokinginindoor public places
and workplaces. Montgomery,
Howard, Talbot, and Prince
George' scountiesaready have
bans. Charles County hasabanin
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restaurants, but exemptsstand alone
bars.

Inthemonthsleading upto
enactment, the City Hedlth
Department will promulgate
regulationsfor acceptingand ruling
onwaiver gpplicationsand
enforcement of thelaw. Center staff
have been asked to assist in that
process. Dr. JoshuaSharfstein, the
City’sHedlth Commissioner, expects
theprocessof establishingthe
walver regulationsto take several
monthsand hasvowed to hold
hearingsduring thedrafting process
toreceivepublicinput. “We're
committedtoit beingafarand
trangparent process,” said
Sharfstein, who publicly supported
thelegidation. Hea so noted that
health departmentsin other cities
havesuccessfully navigated smilar
walver provisonswithout incident.

The Council’ssupport for the
smoking baninacity withworking
classrootshighlightsthegrowing
support for such legidationamong
thegenerd public. TheBdtimore
City banasogivesnew lifeto efforts
to passastatewide smoking ban
during the 2007 General Assembly
Sesson.

Footnotes

1 Ordinance 07-392 iscodified in the City
of Baltimore Health Code §812-101 et

Seq.

2 Councilman Curran isthe brother of
former Attorney General Curran (see
articleon page1).
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3 Interestingly, one of the first
assignments for the inaugural class of
the Tobacco Control Clinic wasto draft a
cleanindoor air ordinance for

Baltimore City at the request of Smoke
Free Maryland and other community
organizations; that was in the Spring of
2003. That draft served asthe
foundation for Ordinance 07-392.

Baltimore City Hopes Pilot
Program Will Create
More “EXs™ -Smokers

n January 2007, the American
L egacy Foundation began test-

marketing EX ", aninnovative
smoking cessation program, in
BdtimoreCity. Thedynamic
program, created by Legacy and the
Mayo Clinic’sNicotine Dependence
Center, isdescribed onthe EXs™
websiteasa“comprehensive
approach, onethat comesat
[tobacco] addictionfromall sides. the
physical, thebehaviora, the
psychologica andthespiritual.”
Chosenfor itsability totest the
program among differing popul ations,
Bdtimore City joined Buffao, San
Antonio, and Grand Rapidsasan
EXs"test site. Thecampaign'smass
marketing, including sunningtelevison
ads, isprovided at no cost to the City
or the Stateand will run through June.

Morethan half of the people
who smokecigaretteswould liketo
quit. Often, however, smokersdo not
grasp the power of their addictionto
tobacco or what it takesto overcome

their dependence. EXs" differsfrom
conventiona smoking cessation
programsby focusing on thosewho
have already decided to quit
smoking; therefore, no resourceor
messaging iswasted onthesmple
“don’'t smoke” mantraof most
cessation programs. Rather, EX"
providesredistic adviceand
effectivetoolsto help smokers
succeedinquitting. Thecampaignis
hard-hitting and edgy, withno
smiling facesor sunny skiesthat
imply quittingiseasy. Theprogram
includeshilingud, multi-cultura
televisonandradio advertisngand
providesfreeresourcesprovento
boost smokers' chancesof
effectively kickingthehabit. A
comprehensveand free EXs" Quit
Manua isprovidedtoal calerswho
enroll intheprogram; thisthick,
diary-like book requiresthe smoker
to expressinwriting many aspects of
the quit attempt, such asreasonsto
quit, reasonsto continue smoking
and triggersfor smoking behavior.
EX"" aso utilizes persond coaching,
socid support systems, and referrals
for accessto pharmacotherapy (e.g.,
nicotinereplacement therapy (NRT)
intheform of gum, patches, and
lozenges; and the prescription drug
bupropion). Callerstothe EX"
Quitline (1-800-QUIT-NOW) are
patched throughtotheMaryland
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Quitlineoperators, who candirect
smokerstolocaly available
cessation resources, such asfree
NRT and support group meetings.

During thetest period, the
Maryland Department of Healthand
Menta Hygienesuspendedits
Quitline ads so theimpact of the
EXs"program could be measured
without State program interference.
Resultsof the pilot programinadl
test marketsare expected later in
2007. If the program proves
successful, Legacy isprepared to
launch anationa campaign. For
moreinformation, consult the EX"
website, www.becomeanex.org/

home.aspx.

Sate Cancer Council
Hosts Successful
Conference

November 15, 2006, the

Maryland State Council on
Cancer Control hosted its 13" annual
conferenceon cancer issuesand
chalengesfacedinMaryland. While
past conferences havefocused on
various cancersand causes of cancey,
the 2006 event focused on lung
cancer and theimpact of smoking-
relatedillnessesand deathsin
Maryland.

Dr. Jon Samet from the Johns
Hopkins Bloomberg School of Public
Heal th described for the hundreds of
attendeesthe burden that tobacco and
lung cancer impose on society—a
mostly preventable burden.
Attendees a so heard from Joan Stine
fromthe Department of Health and
Menta Hygieneand local hedlth

Continued on page 16
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officersabout how the Cigarette
Restitution Fund isused to promote
cessation and reduceinitiationin
variouslocaesacrossthe State.
Center Director Kathleen Dachille
explainedfor attendeesthe current
status of tobacco control and public
hedlthlegidationand policy
developmentinMaryland. Dachille
spoke about the advocacy
community’ ssignificant work onthe
statewidecleanindoor air campaign
aswell ason campaignsinloca
jurigdictions, giving practica advice
on how attendees could add their
voicestotheeffort. Becauseyouth
tobaccoissuesareawaysreevant,
Dachillediscussed theAttorney
General’swork to reduce cigarette
manufacturers marketing campaigns
designed to enticeyouth to smoke
and the Center’swork to achieve
smokefreeliving for foster children.

The conferencebrought
together adiverse group—doctors
and other hedlth care providers,
research scientists, attorneys, and
policy advocates—and achieved
successasan event interesting and
helpful to each group.

o)
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Exploring Economically
Viable Alternatives for
Tobacco

By Lauren Willis*

orethan 400,000 Americans
diefrom cigarette smoking

eachyear.! Globally, an estimated
4.9 million peopledieeachyear asa
result of tobacco-rel ated diseases.?
Themost disturbing aspect of the
globd public health epidemic caused
by tobacco useisnot the magnitude
of theharm, whichisextreme, but
that theharmisentirely preventable.
In 2003, theWorld Health
Organization (WHO) sought to
addressthisepidemic by adopting
the Framework Conventionon
Tobacco Control (FCTC), thefirst
global public healthtreaty. The
FCTC recognizesthat tobacco has
created aproblem that requires
international action (not only does
tobacco create many transboundary
issues, but out of the 1.3 billion
smokersintheworld, 84% areliving

Wfight, Lauren Willis, ChrisBostic

Front Row (Left to Right): Ambassador Juan Martabit (President of the FCTC
Conference of the Parties, Chile), Dr. Samuel Ochola(Vice Chair of thefirst meeting

of the Ad Hoc Study Group on Alternatives to Tobacco, Kenya)
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indeveloping and trangitiona
economy countries).® What makes
the FCTC so unique, however, is
that unlike drug control treaties, the
FCTC seeksto address demand
reduction strategiesaswell assupply
reductionissues.

Prior to becoming astudent-
attorney inthe Tobacco Control
Clinic, | waswell aware of some
problems caused by tobacco dueto
my own personal experiences.
secondhand smokein barsand
restaurants, acigarette-ignitedfirein
my apartment building, and afamily
member strugglingwith nicotine
addiction. AsaMaryland resident, |
wasasofamiliar with strategiesto
reduce the demand for tobacco such
ascigarettetaxes, advertisng bans
andredtrictions, and anti-smoking
campaigns. Itwasnot until | started
working in the Tobacco Control
Clinic, however, that | cameto
realize the problemstobacco poses
for tobacco workersand growers.

Before embarking on our
journey intointernational tobacco
control and public hedlth, Alva
Wright, athird year law student, and
| researched twoissues: tobacco
crop conversion and aternative uses
for tobacco. Althoughtheseare
obviousareasof study for
economistsand public healthleaders
alike, thereisnot agreat deal of
information devel oped on elther
issue. Inour policy paperswe
summarized theinformationthat
doesexist, and described existing
studiesthat areongoing. Wethen
honed those papersdown to aone-
pagesummary of our findings. This
processhelped Alvaand | better
understand theissuesand the need
for additional research.

Continued on page 17
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In February 2007, Alvaand
| traveledto Brasilia, Brazil (the
capital of the second largest tobacco
producing country intheworld) with
ChrisBodtic, aClinica Ingtructor in
theTobacco Control Clinicand
counsel to the Framework
ConventionAlliance (*FCA”). The
FCA isagroup of 250 organizations
created to support the
implementation of theFCTC.
Together werepresented
organizationsinthe FCA at the
WHO first meeting of theAd Hoc
Study Group onAlternative Crops
to Tobacco. The study group was
formed asaresult of asupply-side
reduction strategy of the FCTC.

Article17 of theFCTC
mandatesthat partiestothe
convention “promote, as
appropriate, economically viable
aternativesfor tobacco workers,
growersand, asthe case may be,
individua sdlers” Rather than
focusing solely ondecreasing the
number of smokersintheworldto
promote public health, the FCTC,
among other things, also seeksto
encourage tobacco growersto
switchto other cropsor alternative
livelihoods. Tobacco growers
should substitute dternative crops
for tobacco or engagein dternative
livelihoods not only because of
market forces (basic economic
principlesdictatethat adecreasein
demand for tobacco products
shouldresultinadropinprice), but
al so because of the health and socia
issuesassociated with thecultivation
of tobacco. Throughout aoneday
public hearing and two days of
meetingsin Brazil, | learned that
smokersare not theonly victims of
tobacco.

Thefirst day of the
conferencewasdedicatedto a
publichearingonagricultura
diversification and dternative crops
totobacco. Unlikethead hoc study
group meeting, the hearing was open
tothe public and waswell attended
by tobacco growersrepresenting
farmers groups, civil society, the
tobacco industry, and thousands of
viewersviaalivewebcast onthe
Internet. AlthoughAlvaand|
believed wewould be passive
observersof the hearing, wefound
ourselvestaking to the podiumto
read statementsfrom member
organizationsof the FCA. Withthe
ad of headphonesand smultaneous
trandation (into Portuguese, English,
Spanish, and Chinese), | heard
different Srategiesand opinions
regarding diversficationand crop
subgtitution.

Although concernsregarding
theprofitability of alternativecrops
arose, farmersgroupsemphasized
their desireto develop sustainable
livelihoods. Some presenters
discussed the hedlthissuesthat arise
from cultivating tobacco caused by
pesticidesor by Green Tobacco
Sickness, aconditionthat develops
when farmersabsorb nicotine
throughtheir skinfrom collectingthe
tobacco leaves. | alsolearned about
women and child labor issuesthat
areapersistent problemon small
family farmsin devel oping countries.
Whilesome presenters suggested
dternative cropsthat can be
substituted for tobacco, others
suggested finding alternative usesfor
tobacco, such ashiofuelsor
pharmaceuticals. Ultimately, there
was strong support for research and
policy changesaimed at hel ping
growersfind alternative cropsor
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livelihoods. During the next two
daysof meetings, | wasenvelopedin
aninternationd diad oguethat was
truly one of my favoritelaw school
experiences.

Duetomy timeinBrazil, |
now have agreater understanding of
theissues associated with tobacco
cultivation and theinner workings of
implementing aglobd public hedth
treaty. | cameto discover that,
whileeconomicsareinevitably tied
to tobacco because of itscash crop
status, themain priority of the FCTC
isto protect public health, including
the health of tobacco growersand
workers. Becauseorganizationslike
theWHO, the FCA and the
Tobacco Control Clinicareworking
to decrease demand for tobacco
products, | eagerly await the day
when all growerscan cease
cultivating tobacco. Until then,
tobacco may beaprofitable crop,
but | hopethat more people cometo
realizethetrue costs of tobacco:
healthcare costs, lost productivity,
environmental damage, painand
suffering, and, aboveadl, millionsof
liveslost needlesdy every year.

*Lauren Willis is a third year law
student pursuing a Concentration
in Environmental Law.

Footnotes

1 Dept. of Health and Human Services,
Centersfor Disease Control and
Development, Fact Sheet, Cigarette-
Smoking Related Mortality, at http://
www.cdc.gov/tobacco/data_statistics/
Factsheets/cig_smoking_mort.htm.

2\World Health Organization, Tobacco
Freelnitiative, Frequently asked
guestions on the WHO FCTC and the
context in which it was negotiated, at
http://ww.who.int/tobacco/framework/
fag/en/index.html.

1d.
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Training Sessions Help
Prepare Organizations for
L egislative Session

Wth anumber of tobacco
control issuesbeing deemed
legidativeprioritiesby prominent
Statelegidatorsand local
governmentsalike, the2007 General
Assembly Sessonwasquietly
earmarked by Maryland’spublic
health community asamake-or-
break year. Inorder to makethe
most of thisburgeoning opportunity,
the Center provided anumber of
advocacy training sessionsat the
request of organizations, covering
Centra Marylandtothe Eastern
Shore.

Inthe monthsleading upto
the State' sfrenetic 90-day legidative
session, the Center received a
number of requestsfromvarious
organizationsinterestedinreceiving
advocacy training, ingenera, and a
primer on upcoming tobacco control
legidation. Deputy Director Michael
Strandetraveled around the State,
giving aPowerPoint presentation
and answering questionsto diverse
audiencesof interested individuals.
Groupsincluded CRF coditionsin
Carroll, Harford, Montgomery, St.
Mary’s, and Somerset counties, the
Maryland Association of Prevention
Professionalsand Advocates, and
theMaryland STOPS (Students
Together Organizing Prevention
Strategies) Advisory Board.

Inadditionto providing
updateson previoudy introduced
legidation, the presentation covered
specificprovisonscontainedin
proposed legidation; permissible

lobbying and public education; the
best methods of capturing legidators
attention; how to approach a
meetingwithyour legidatorsor their
staff; how to attract and sustain
positive mediacoverage; and how to
work with other state organizations
on theseimportant issues. Positive
reaction to the presentation and
follow-up questioning are strong
indicationsthat those present were
energized by theredlistic possbility
of bill passage and guided to make
their voicesheard. Theadvocacy
srategiesand clarification of lega
issuescoveredinthe Center’s
trainingsshould lead to more
effectiveand efficient grassroots
action.

Center Director Visits
Sister Center in
Columbus

October 6, Center Director

Kathleen Dachilletraveledto
Columbus, Ohio, to participatein
two eventsat theinvitation of Micah
Berman, Executive Director of the
Tobacco Public Policy Center at the
Capita University Law Schooal. In
themorning, Dachille participatedin
theWolfe Symposium, aday-long
event hosted by OhioHedlth's
McConnell Heart Health Center,
entitled“ Making theBusinessCase
for Smoking Cessation and Tobacco
Control.” Issuesraised at the
symposium ranged fromathorough
discussion of Marriott Internationa’s
new policy banning smokinginal
indoor areasof Marriott hotelsto
theavailability and efficacy of
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employer-provided smoking
cessation programsand tool sfor
employees.

In her presentation entitled
“Employment PoliciesBased on
Smoking Habits’, Dachillediscussed
theprovocativeandtimely questions:
May anemployer lawfully hireonly
non-smokers? May an employer
lawfully fireemployeeswho smoke?
Inthelast year, employerswho have
adopted policiesdesignedto
eliminate smokersfrom the payrall
garnered national mediaattention.
Whiletheissuetypicdly ingigates
much debate over the
appropriatenessof suchapoalicy,
employersconsderingmaking
employment decisionsbased onan
applicant’sor employee’'ssmoking
statusarefar moreinterested inthe
legd nutsand boltsof their decision.
Dachille addressed someof the
potentia claimsthat could be
brought against an employer,
concluding that absent astatute to
thecontrary or anindividual or union
contract providing sucharight to
employees, employersmay
terminate smoking employeesor
refuseto hire smokers.

That same afternoon,
Dachilleparticipatedin“ Striking the
RightsBalance,” aconference
hosted by the National Center for
Adoption Law and Policy, that
examined how government agencies
can respect parents' privacy rights
whiledso protecting vulnerable
children. Dachilleengagedina
spirited debate with Dr. Jeffrey
Schaer of American University over
whether and whenit isappropriate

Continued on page 19
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for the stateto “ enter thehome” to
protect children from exposureto
secondhand smoke. Whilefaling
short of suggesting that smokingin
enclosed areaswith children
constituteschild abuse or neglect,
Dachillearticulatedwhy itis
appropriatefor the stateto regulate
smokinginfoster homes, impose
smoking restrictionsin custody,
vigtaionor guardianship
proceedingsand prohibit smokingin
thehomewhen used asachildcare
facility. Dr. Schaer vigoroudy
disagreed, arguing that such
infringementsviolateindividuas right
to privacy andto parent
autonomoudly. Attheend of the
debate, it became clear that Dachille
and Dr. Schaler would beforced to
agreeto disagreeastimeexpired
before either party showed any sign
of compromise.

Dachillereturnedto
Columbuson October 27 to
participatein“Waitingto Exnde,” a
full day conference hosted by the
Tobacco Public Policy Center for
thebenefit of Ohiolawyers
consdering tobacco-related
litigation. Presentersaddressed
traditiona product liability cases—
how and when plaintiffshave
succeeded and what thefuture holds
for such cases—aswell as* new”
tobacco litigation such asthe“lights’
consumer protection-based cases
and product liability casesfor
cigarette-casedfires. Dachille
presented on the second issue,
surveying cigarette-fire cases,
exploring theevidence needed to
proveaclaim and expressing utter
frugtrationthat trid attorneyshave
not “seized theday” on suchclams.

Theafternoon discusson centered
on secondhand smoke exposurein
theworkplaceand inmulti-unit
dwellings. Astheday ended,
participantsheard fromveteran
tobacco control attorney, Richard
Daynard fromthe Northeastern
University School of Law and
Tobacco ProductsLiability Project.
Dr. Daynard explained how and why
heand other trail blazersinitiated
litigation against thetobacco industry
and implored each of usto stay the
coursefor the benefit of public
hedith.

Center Director Joins
MDQuit Advisory Board,
Presents at Conference

avinglaunchedtheMaryland

Quitline,* the Department of
Hedthand Mental Hygiene
(DHMH) helped createand fund a
resource center to increase
Maryland smokers' chancesof
successfully quitting. TheMaryland
Resource Center for Quitting Use
and Initiation of Tobacco (MDQuit)
ishoused at the University of
Maryland, Batimore County with
faculty member, Dr. Carlos
DiClemente, serving asDirector.
Duringitsinitial operations, the
Center created ahel pful website—
www.M DQuit.org—and materids
that can be used by medical
professionalsasssting their patients
with smoking cessation. Themullti-
disciplinary natureof thecenter is
evident fromitsmission statement:
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Our missionisto link
professionalsand
providersto state
tobacco initiatives, to
provide evidence-
based, effective
resources and toolsto
local programs, to
create and support an
extensive,
collaborative network
of tobacco prevention
and cessation
professionals, and to
provide a forum for
sharing best practices.

Dr. DiCdementeand hisstaff
gathered asignificant amount of data
about Maryland smokersand their
desire—or lack of desire—to quit
using tobacco. Much of that datais
presented in an easy-to-useformat
ontheMDQuit website. Thisinitial
research helped the resource center
identify variationsinthetarget

popul ationsand design cessation
plansto accommodate as many
smokersaspossible.

Asamember of the
Advisory Board, Center Director
Kathleen Dachillehasbeenactively
involved with MDQuit sinceit
becameoperationa. Inadditionto
attending Board meetings, reviewing
organizational materidsand
providing feedback, Dachille
participated intheinaugural Best
Practices Conference hosted by

Continued on page 20
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MDQuitin January. Dachille
discussed with the audience of
tobacco control advocatesand
hedlth careworkersthe upcoming
Marylandlegidativesesson.

Theday-long conference
alsoincluded apresentation by
HosannaAsfaw-Meansof the
American Legacy Foundation about
the EX " smoking cessation
program; an update by Dawn
BerkowitzfromtheMaryland
Department of Healthand Mental
Hygieneabout early datafromthe
Quitline; andtalk by Meg Gallogly
of the Campaign for Tobacco Free
Kidsabout theimpact local tobacco
control and prevention can havein
small communities. Duringthe
afternoon session, participantswere
provided with detailed information
about the“Fax toAsss” program
by which medical providerscan
refer patientsfor Quitlineservices.
Participantsa so had the opportunity
to examineand better understand
thesignificance of thedatacollected
by the resource center.

Solid turnout for the
conference underscoresthe public
health community’sinterestin
learning moreabout effective
cessation programs. Alongwiththe
Quitline, thework of theresource
center should contributeto increased
cessation attemptsand improved
chancesof successful quit attempts
for Marylandersby engaging hedlth
careprofessonasintheeffort.
Footnotes
1 See Tobacco Regulation Review, Vol. 5,

Issue 2, at p. 6 (February 2007). The
number is1-800-QUIT NOW (784-8669).
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Advocacy: University of Maryland School of
Law
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School of Medicine, Department of Psychiatry

MichaelineFedder, M.A., President, Smoke
Free Maryland

Kevin Ferentz, M.D., Director of Clinical
Operations, Department of Family Medicine

SoniaFierro-Luperini, M.D., Morgan State
University, School of Public Health & Policy

Jacquelyn Fried, RDH, M S, Associate
Professor and Director, Division of Dental
Hygiene, University of Maryland Dental
School

Meg Gallogly, The Campaign for Tobacco-
FreeKids

Linda Green, RN, Worcester County Health
Department

Neil Grunberg, Ph.D., Professor of Medical &
Clinical Psychology, Professor of
Neuroscience, Uniformed Services University
of the Health Sciences

Mildred Morse, JD, CTAS, Founding Director,
National Tobacco Independence Campaign

Sephen Peregoy, President & CEO, American
Lung Association® of Maryland, Inc.

Tony Tommasello, Pharmacist, Ph.D., Director,
Office of Substance Abuse Studies




