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ers tend to be conservative.Of course, conversely, Democrats in 
Perry argued that reapportionment aimed at helping Republicans 
was racially discriminatory. Well, what is to be done? The obvious 
answer is don’t renew Section 5. 

If Congress insists that it cannot go cold turkey, then at least it 
should not make Section 5 worse. The two Bossier Parish decisions 
have modestly limited its scope and its potential abuses. They 
should not be overturned. I would also put Georgia v. Ashcroft in 
this category. The current House bill not only overturns Georgia v. 
Ashcroft but replaces it with a provision that is muddy at best, will 
lead to years of more litigation, and will have results that its draft-
ers never intended. I would add that the more this provision’s 
meaning is clarified to ensure that it requires the creation of ma-
jority-minority districts, the more clearly unconstitutional it will be 
as well. 

The case law that has grown up around Section 5 makes its 
meaning nearly incomprehensible already. Congress should not 
make matters worse by adding language, the meaning of which its 
own members cannot agree on. 

I would also not extend Section 5 or Section 203 for another 25 
years. The shorter the extension, the better, especially if Congress 
changes the statute in ways that might have unintended con-
sequences. I would also try to put in place a better, more objective 
review mechanism, probably in the statute itself. Congress must 
undertake a serious, systematic comparison of voter registration 
and participation rates by race in covered versus non-covered juris-
dictions, with an effort to determine the actual causes of any dis-
parities and specifically whether those causes are discrimination, 
and if there are more limited and effective remedies for any dis-
crimination than the preemption mechanism and an effects test. 
Above all, Senator Cornyn, Congress should not extend the law and 
then forget about it and its effects for another 25 years—and then 
scramble and try to figure out what to do about it in the heat of 
another election year. 

Thank you very much. 
[The prepared statement of Mr. Clegg appears as a submission 

for the record.] 
Senator CORNYN. Thank you, Mr. Clegg. 
Professor Ifill? 

STATEMENT OF SHERRILYN A. IFILL, ASSOCIATE PROFESSOR 
OF LAW, UNIVERSITY OF MARYLAND SCHOOL OF LAW, BAL-
TIMORE, MARYLAND 

Ms. IFILL. Thank you for giving me the opportunity to testify in 
support of the passage of this bill reauthorizing the Voting Rights 
Act. 

I followed the deliberations on this matter in the House and in 
the Senate with some interest, and I commend both Houses for the 
deliberate and thorough way in which you have considered reau-
thorization of the Act. 

As a former voting rights attorney and now an academic, I have 
tried to follow the arguments advanced by those who disagree with 
the continued need for the Act, like Mr. Clegg—arguments that I 
believe have been most capably countered by supporters of the Act 
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in the civil rights and academic communities who have appeared 
before you. 

But I was particularly interested in appearing at this hearing be-
cause I confess to being somewhat intrigued by the name of the 
hearing: ‘‘Legislative Options after LULAC v. Perry.’’ I was in-
trigued because my reading of the Supreme Court’s decision in that 
case finds nothing that supports altering the existing framework of 
the draft bill for reauthorization of the Voting Rights Act. To the 
contrary, the Court’s analysis in LULAC, to my mind, strongly sup-
ports the bill. I say this for three reasons. 

First, the Court upheld the district court’s finding that voting 
was racially polarized throughout the State of Texas. This finding 
and the Supreme Court’s recognition of it is significant. It reflects 
the reality that although this country has come a long way since 
the Act was passed in 1965, we still, as Congressman John Lewis 
stated to this Committee, have a great distance to go. 

When I litigated voting rights cases in the 1980’s and early 
1990’s in Texas, voting was racially polarized. Fifteen years later, 
this political reality continues to shape and to undermine the abil-
ity of minority voters to elect candidates of their choice. 

Second, the Court in LULAC, in its detailed and local specific 
analysis of the way in which the dismantling of District 23 violated 
Section 2 of the Act, demonstrates why the protections of the Vot-
ing Rights Act are not limited merely to access to the ballot box, 
as some would have us believe. In 1965 and again in 1982, Con-
gress explicitly designed the Act to address any means by which a 
jurisdiction might interfere with the ability of minority voters to 
participate in the political process and elect candidates of their 
choice. Rather than anticipate what those methods might be, Con-
gress, and later the courts in furtherance of Congress’ goals, en-
couraged—and I am quoting—’’a searching, practical evaluation of 
the local political reality and a functional view of the political proc-
ess’’—I am quoting from the Senate report accompanying the 1982 
amendments of the Act—to determine whether a violation of Sec-
tion 2 has occurred. 

In LULAC, the Court rejected a simplistic numbers game where-
by one Latino district, District 23, could simply be swapped for an-
other, District 25. The Court recognized instead that District 23 
was dismantled precisely to keep Latinos there from exercising 
their increasing power in that district. The Court described this ac-
tion by the State of Texas as ‘‘bearing the mark of intentional dis-
crimination.’’ 

Third, with regard to Section 5, as you know, LULAC v. Perry 
was not a Section 5 case; thus, the Court’s opinion in LULAC offers 
this Committee no new analysis or insight into the appropriate 
standard for preclearance under Section 5, the scope of jurisdic-
tions to be covered under Section 5, or the trigger formula for Sec-
tion 5. In fact, the only pronouncements about Section 5 that I 
think are of importance for this Committee’s work on the reauthor-
ization bill appear in the opinion of Justice Scalia, concurring in 
part and dissenting in part. 

In that opinion, the three most conservative Justices on the 
Court joined with Justice Scalia in reaffirming the constitutionality 
of Section 5 as a proper exercise of Congress’s authority under Sec-
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tion 2 of the 15th Amendment, a power that remains undiminished 
after City of Boerne v. Flores. 

Finally, to the charge that the Voting Rights Act fosters segrega-
tion, there are myriad factors that have contributed to residential 
segregation in the United States. Some of them include a history 
of violence, socioeconomic disparities between blacks and whites, 
red-lining, and even choice. None of these phenomena were created 
by the Voting Rights Act, and I would commend certainly a number 
of studies, including Jim Loewen’s ‘‘Sundown Towns,’’ Sheryll 
Cashin’s ‘‘The Failure of Integration,’’ if one wants to look at the 
purposes and the causes of residential segregation. 

The Voting Rights Act instead has encouraged some of the most 
integrated districts, election districts, that this country has seen in 
the South. 

In conclusion, the Supreme Court’s decision in LULAC v. Perry, 
to the extent that it bears on the deliberations of this Committee, 
reaffirms the importance of reauthorizing the Act, and I would be 
happy to take any further questions about the decision. 

Thank you. 
[The prepared statement of Ms. Ifill appears as a submission for 

the record.] 
Senator CORNYN. Thank you very much. 
Ms. Perales? 

STATEMENT OF NINA PERALES, SOUTHWEST REGIONAL 
COUNSEL, MEXICAN AMERICAN LEGAL DEFENSE AND EDU-
CATIONAL FUND, SAN ANTONIO, TEXAS 

Ms. PERALES. Thank you, Chairman Cornyn. Thank you for the 
opportunity to testify today regarding the Supreme Court decision 
in the Texas redistricting case and its implications for the reau-
thorization of the Voting Rights Act. 

My name is Nina Perales. I am Southwest Regional Counsel for 
MALDEF, the Mexican American Legal Defense Fund. MALDEF 
successfully litigated the Voting Rights Act claim before the Court. 
I argued the appeal on behalf of the GI Forum before the Supreme 
Court on March 1, 2006. 

The LULAC v. Perry decision is a resounding affirmation of the 
Voting Rights Act and its continued importance in protecting mi-
nority voting rights. The Supreme Court decision also helps us un-
derstand why we need the protections of the temporary provisions 
in the face of ongoing discrimination in Texas. 

The Court found that Texas had violated the Voting Rights Act 
by diluting Latino voting strength in District 23. As mentioned by 
Professor Ifill, the Court found racially polarized voting throughout 
the State and characterized the racially polarized voting in District 
23 as ‘‘severe.’’ 

For Texas, the State containing the second largest number of 
Latinos in the United States, this is the second time a State redis-
tricting plan has been invalidated in this decade for violating 
Latino voting rights. 

This decision, although characterized by many as having to do 
with partisanship, is not about Democrats and it is not about Re-
publicans. Importantly, the record in this case demonstrated that 
Latinos in District 23 were flexible in their partisan affiliation and 
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