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STATEMENT OF DAVID SUPER 
Mr. SUPER. Thank you very much, Chairman Lofgren, Represent-

ative McCarthy, and members of the subcommittee. As you noted, 
I teach administrative law, and that will be the focus of my com-
ments. 

As an administrative law professor, I study many administrative 
agencies, and as a new agency I think the EAC can learn a great 
deal from other agencies’ experience, in particular as an agency 
that is new, that does not have an established record or reputation, 
and one that is dealing with some of the most sensitive and par-
tisan, as well as most important issues before the country; that the 
EAC would do well to follow those agencies that have made a pri-
ority, perhaps even an obsession, about transparency and openness. 
And there are a number of specific things that I would urge that 
the EAC do. 

First, the research activities, because they are such an important 
part of what the EAC does, should be wholly transparent. The stat-
ute in this regard I think is very helpful. Section 207(2) of HAVA 
specifically directs that any report that is commissioned by EAC be 
provided to Congress and the President. It does not provide any au-
thority for editing that. Naturally the EAC is free to comment on 
those reports, to criticize them. If they wish to itemize the portions 
of those reports that they think are weak, that is entirely appro-
priate, indeed consistent with the mission of promoting a full dia-
logue. But the statute I think is very clear that that is not some-
thing that can be done. When agencies in administrations of either 
party in the past have attempted to edit research that they have 
received, the consequences have often been very severe. The re-
search itself becomes devalued, as it is regarded as being tainted 
by partisan influence and other studies completely unconnected 
with that incident become suspect because the suspicion is that the 
agency wouldn’t have let it through had it not met the agency’s po-
litical litmus test. And again I am not referring to administrations 
of either party. Alas, administrations of both parties have made 
that mistake. 

The sensible thing to do when you get a bad report, I lack the 
expertise to know whether the ones we are discussing here are 
good or bad, but if you do get a report you think is bad, you should 
release it and release your own statement as to what you want 
done. The EAC has authority and resources to contract for follow- 
up reports and research that perhaps can get at some of the things 
that they might be concerned about. 

Secondly, the agency’s research contracting needs to be beyond 
reproach. One possibility is to hire researchers who have long 
records and are regarded as nonpartisan; another possibility is to 
pursue bipartisan teams. My understanding is the EAC at times 
has gone in either of those directions. What clearly should not be 
appropriate is to allow officials that are connected with any par-
tisan organization, be it this Congress in either side of the aisle or 
an administration, which inevitably is of one party or the other, to 
have an influence in or criticism of the selection of researchers or 
the product that they issue. 

I think it is unfortunate that political officials of the Department 
of Justice were serving on the board. As I read the statute, it 
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names a number of sorts of officials that are partisan, such as 
State legislators or Governors. And in each of those areas it calls 
for two of them, the obvious intent being one be a Democrat and 
one be a Republican. There are only three officials listed in that 
statute that are not identified by partisan status, and those are all 
career officials of the Federal Government who were thought to be 
nonpartisan. It is unfortunate that one or more of those slots may 
have been assumed by a partisan appointee, and the commission 
should have endeavored to prevent that and certainly should have 
endeavored to keep such persons from influencing its research. 
Those boards have important roles to play, but screening the agen-
cy’s research does not appear from my reading of the statute to be 
one of them. 

Finally, it is very important to follow the statutory procedures for 
decisions. Among groups of friends consensus is obviously better 
than voting. But in public agencies the statute is emphatically 
clear that there must be three votes for all actions of the agency, 
and that there must be public meetings at which those votes take 
place. If anything happened of any consequence in the name of the 
agency, there should be a record of a public meeting and at least 
three votes to support it. 

Thank you very much. 
[The statement of Mr. Super follows:] 
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Ms. LOFGREN. Thank you. I will turn now to our ranking mem-
ber, Mr. McCarthy, for his questions. 

Mr. MCCARTHY. Well, in the spirit of bipartisanship, I think you 
can go first. 

Ms. LOFGREN. I will then. Let me ask Professor Super, we re-
ceived—as you know, we received a great volume of information 
from the EAC and it has now been made publicly available. I don’t 
know if you have had a chance to look at the letter from the EAC’s 
General Counsel to the Kentucky State Board of Elections regard-
ing the National Voter Registration Act? 

Mr. SUPER. I have. 
Ms. LOFGREN. The General Counsel concluded that the NVRA al-

lows voters to be removed from the statewide voter registration 
databases based upon electronic information that the voter reg-
istered to vote in another jurisdiction without any further docu-
mentation or confirmation. This response letter, as I understand it 
from the record, was written the very same day the EAC received 
the inquiry from the Kentucky Board of Elections. But there wasn’t 
any indication that the EAC officially adopted the General Coun-
sel’s interpretation of the NVRA. Considering the very limited rule-
making authority given to the EAC, do you think the EAC exceed-
ed its statutory authority in this case? 

Mr. SUPER. Well, I have seen the letter you mention and I found 
it very disturbing because the statute very clearly in Section 208 
requires three votes for any action. The Sunshine Act requires no-
tice of public meetings. So I can’t imagine how they could possibly 
respond in an authorized manner the same day they get a request. 

The letter is ambiguous as to whether she is writing for herself 
or for the commission. At the beginning she speaks about ‘‘I’’ and 
at the bottom she says ‘‘we conclude,’’ which implies she is speak-
ing for the commission. She obviously has no authority to speak for 
the commission under the statute without a proper meeting and 
three votes. 

Also, it is not clear to me from reading the statute whether the 
subject matter of that letter is something that the commission is 
supposed to be opining on or not. But this is certainly not the ap-
propriate manner for doing so. 

Ms. LOFGREN. Let me ask Mr. Greenbaum, you were involved in 
the report in question. And we have heard the testimony of Pro-
fessor Montjoy about the process and his recommendation, and we 
appreciate his testimony. But you were a participant. Do you have 
any—what do you think about what he said here? 

Mr. GREENBAUM. Well, the thing that is interesting in terms of 
what happened with this report was, and you know I work with ex-
perts all the time. It would be very unusual for me to take a report 
from an expert, change it how I deem to see fit, never consult back 
with that expert and then file it with the court. And that is sort 
of what happened here, is that you had consultants who were 
picked that came back, researched, did significant research, and 
submitted their conclusions. And you had EAC staff changing the 
report without talking to the consultants at all. 

Ms. LOFGREN. I am going to stop because we have been here a 
long time and we have got votes. And if we go promptly we might 
be able to let these gentlemen leave and not have to wait for our 
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hour of voting. I am going to yield back my time and allow you to 
question. 

Mr. MCCARTHY. So you want to go right now? You want me to 
yield to you? I yield to Mr. Ehlers. 

Mr. EHLERS. I thank the gentleman for yielding. The next bill up 
is a bill that I have to speak on and be on the floor to manage, so 
I appreciate you yielding. 

This just sounds like a bit of a mess to me. I think some of the 
witnesses are making more of it than they should. This is a new 
agency. It appears the procedures weren’t fully in place. It sounds 
to me like a very poor work product. 

I totally agree with the comments about transparency. There 
should be transparency. I agree with following proper procedures. 
That should be done. But if you have a poor report there is no 
sense even trying to manipulate it. Throw it out, start over, use 
what you can of it. 

On the dais here we have a number of experts on law, business, 
science. We do a lot of studies. We know when we get a good study. 
And if we do, we take it, run with it and maybe expand it if nec-
essary. We know if we get a bad study, toss it out and start over. 
And I don’t see a sense to quibble on it. 

I particularly appreciate Mr. Montjoy’s comments. He has a great 
deal of academic experience. And I think he has the ability to judge 
fairly quickly whether a study is good or not. 

I would also like to give a quote from Mr. Chris Thomas of Michi-
gan, as I said earlier, one of the most experienced election officials. 
His quote was, after reviewing the material I have concluded that 
the EAC was acting responsibly by not releasing portions of the 
contractor’s conclusions that were not supported by the documenta-
tion and that were beyond the scope of the contract. In no case 
should a contractor be forced to allow an agency to publish a con-
clusion or position that lacks adequate documentation and that is 
beyond the scope of the contract. 

And I agree with that statement. I know what good research is 
in my field when I see it. I have seen an awful lot of bad research, 
I have seen an awful lot of good research. We can make judgments 
about whether it was done right or not. I don’t see any sense quib-
bling about what procedures were used after finding out something 
was inadequate. The important thing is to do it right. And I have 
confidence in the EAC to do it right, after perhaps having a false 
start in this one. 

It is clear to me from 40 years of experience in election-related 
things that there is fraud. What we don’t know is how much and 
what type. And what particularly concerns me is some of the mod-
ern manifestations of it. Since I know a lot about electronics I also 
can personally dream up a lot of ways to defraud people in sys-
tems. So that is what we should be looking forward to and stop try-
ing to nitpick what fraud is taking place where, who knows what, 
who is doing what. Let us try to get the broad picture here. And 
the goal is not just to find out if there is fraud or how much. The 
goal is to stop the fraud. And that should be the emphasis of the 
studies. 

We all have ideas of how we would do it because we have dif-
ferent districts, we have different situations throughout the United 
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States. And again, it has to be a comprehensive, thoughtful, careful 
study that really looks at all aspects of it and gives the EAC and 
us guidance on how to deal with real and potential fraud, particu-
larly the anticipatory nature of stopping fraud and the geniuses 
that are out there dreaming up new ways to defraud. 

End of sermon. Thank you for letting me go. I appreciate it. 
Ms. LOFGREN. Thank you. The gentleman yields back. And I 

would like to out of deference to the minority let Mr. McCarthy ask 
his 5 minutes and then Mr. Davis. 

Mr. MCCARTHY. I will be very fast. Professor Super, you said it 
should be three people there and it should be a public meeting, is 
that correct? 

Mr. SUPER. Yes. 
Mr. MCCARTHY. So the December meeting where it was a par-

tisan vote for a final report with two Democrats voting yes and two 
Republicans voting yes unanimously, that would meet your criteria, 
would it not? 

Mr. SUPER. If it was a properly noticed meeting and the vote was 
as you described, then that is a perfectly legitimate action, sure. 

Mr. MCCARTHY. To Professor Montjoy, do you believe that if you 
get 24 interviews and use LexisNexis, is that an effective and accu-
rate research method for determining voter fraud? 

Mr. MONTJOY. Of course not. I think the interviews are very ef-
fective in determining ways to go about studying voter fraud and 
raising issues to be studied, which I thought was the subject of the 
report. I would have difficulty using opinion to determine voter 
fraud, period, whether it is 24 or 50. 

Mr. MCCARTHY. Professor Super, would you agree that 24 is an 
insufficient number of interviews or do you think it is? 

Mr. SUPER. I am not a social science researcher. I will say that 
it depends entirely on what you are trying to do. If you are trying 
to get a sense of what people feel, that can be very helpful. I have 
seen numerous Federal agencies act on the basis of literature re-
views where there were many fewer than 24 examples given. If you 
are trying to get data on the ground, that wouldn’t be a useful ap-
proach. But of course people aren’t very good at responding to ques-
tionnaires about whether they have committed felonies. So that 
kind of review of literature or interview of experts is a very com-
mon way of getting at it. 

Mr. MCCARTHY. Now, Mr. Greenbaum, you are an attorney by 
trade, right? 

Mr. GREENBAUM. I am. 
Mr. MCCARTHY. Tell me if this is correct. In your opinion the so-

cial scientist at the Eagleton study was not in any way flawed, is 
that correct, that you didn’t believe it was flawed. 

Mr. GREENBAUM. I am not offering any opinion as to whether 
there were any mistakes at all or whether the report was perfect. 
I simply pointed out the point that I—I simply made the point that 
they went through a vetting process, they chose this consultant, 
they spent half a million dollars on this consultant and at the end 
of the day—and I am assuming, because I know for the voter in-
timidation fraud study that the EAC research director was involved 
with the consultants. If that was true for the voter identification 
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study as well, it is a real shame that you put all those resources 
into it and at the end of the day you decide not to adopt the report. 

Mr. MCCARTHY. I don’t want to put words in your mouth, but if 
you spend a lot of money, I ask for data, data comes back, but if 
someone points out it is flawed it is not your opinion we would still 
be forced to use it, would it, just because I spent money and I 
worked with them and the data was flawed? 

Mr. GREENBAUM. Well, once again I am not here to offer an opin-
ion as to whether that report was perfect or not. But I mean you 
are talking about taxpayer money here. And the thing that calls 
into question all this is what we have been talking about in a more 
general context of where people are coming to opinions that the ad-
ministration, the Justice Department don’t like, and that those 
opinions are then rejected out of hand. 

Mr. MCCARTHY. Could I just follow up with one question? Are 
you familiar at all with the one-tailed hypothesis test and the two- 
tailed hypothesis test? 

Mr. GREENBAUM. I am not. 
Mr. MCCARTHY. I would just argue from a sense tax dollars were 

used, but I would hate from a concept, one, tax dollars to be used 
and wasted in using the wrong data and putting it out to the 
American people. Just for your own information the commonly used 
one is a two-tailed hypothesis test. The data came back was one 
tail. And if you talk to others, even the PhDs in Caltech and MIT 
studying this, and the early results back are they think it is 
flawed. 

I yield back my time. 
Ms. LOFGREN. The gentleman yields back. The gentleman from 

Alabama is recognized. 
Mr. DAVIS of Alabama. Do any of you have any knowledge that 

the EAC contacted the individuals who did the survey and told 
them their work was deficient? You all are shaking your heads no. 
Mr. Greenbaum. 

Mr. GREENBAUM. My understanding is no. 
Mr. DAVIS of Alabama. All right. None of you have any knowl-

edge that the EAC made any contacts suggesting the poll was defi-
cient, is that correct? 

Mr. SUPER. No information. 
Mr. DAVIS of Alabama. Do any of you have any knowledge that 

legal counsel for the EAC sent any communication to the entities 
suggesting that they had not performed the contract successfully? 

Mr. SUPER. I have no such information. 
Mr. DAVIS of Alabama. And you are all nodding your heads no. 

Do any of you have any knowledge that the EAC in any way at-
tempted to void the contract at issue here? 

Mr. GREENBAUM. No. 
Mr. DAVIS of Alabama. The reason I make those points is I have 

a different perspective. Mr. Ehlers I think is a very able Member 
of Congress, but I have a different perspective on this matter and 
I will state it briefly. If the EAC had problems with the perform-
ance of this contract, if the EAC thought that the study that was 
produced was incompetent, there were several steps that were 
available to it. One of them was trying to void the contract, one of 
them was raising some legal claim suggesting that the contract 
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need not be followed. There were steps that were available to the 
EAC other than editing the report. 

As I understand the EAC, and I learned more about it in these 
last 30 minutes than I knew before, but it is frankly not meant to 
be a judgmental body, it is not meant to be a policy maker, it is 
meant to have almost no rulemaking authority. That frankly 
makes it a more or less, Professor Super, administrative entity 
without a lot of capacity for independent judgment. 

As I understand it, this was the body that was meant to make 
the judgments in terms of future legislation. Perhaps the executive 
branch may have a role as well. Obviously secretaries of state have 
a substantial role. But what is troublesome to me is that the EAC 
seems to have taken on the burden of making a judgment. What 
is of concern is that the judgment was shaped and influenced by 
one very assertive individual within the Department of Justice. 
That is problematic, and this is the last point that I will make. 

This again has a very familiar sound to those of us who con-
stantly hear about an administration that suppresses scientific re-
ports that it doesn’t like, to those of us who hear constant reports 
about an administration that suppresses and demotes scientists 
who take the wrong perspective. For that matter those of us who 
hear about an administration that demotes generals who give ad-
vice that it doesn’t like. All of those things add together and they 
paint a cumulative picture that is all too familiar to those of us 
who have sat on a number of these panels in the last several 
months. 

Ms. LOFGREN. The gentleman yields back. I thank all of the wit-
nesses for your testimony today. We may have additional questions 
which we will direct to you. And we ask if possible that you re-
spond to them promptly. And we will adjourn this hearing now, 
with tremendous thanks for the participation of all of the wit-
nesses. 

Thank you very much. 
[The statement of the chairman follows:] 
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