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I

After a long history of human rights violations and disdain, and
specifically, as a consequence of it, Latin American countries have de-
veloped a peculiar and comprehensive constitutional system for the
protection of human rights, which can be identified through the fol-
lowing basic and important trends:

1.  The first of all them, the longstanding tradition our countries
have had, in contrast, for instance with the Bill of Rights in the United
States, of very extensive declarations on human rights inserted in the
Constitutions. This began in 1811, with the adoption, after the Ameri-
can and French Declarations, of the third formal constitutional declara-
tion of rights by an independent State in constitutional history, the
“Declaration of Rights of the People” adopted by the Supreme Con-
gress of Venezuela, four days before the formal Venezuelan Independ-
ence Act of July 5t 1811 was approved.

That is why, although having been for three centuries Spanish
Colonies, no Spanish constitutional influence can be found at the be-
ginning of Latin American countries modern constitutionalism, which
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basically followed the North American and the French trend, which
later were also followed by Spain.

2. The second trend of Latin American constitutional regime re-
garding human rights, and notwithstanding this declarative tradition,
has also been a parallel and unfortunate process of human rights viola-
tions, which to our concern, even nowadays, at the beginning of the
XXI century, is occurring for instance in countries as Venezuela, my
own country. After four decades of democratic governments, the coun-
try is now ruled by an authoritarian government that has been pro-
gressively demolishing all the democratic institutions, centralizing the
State and concentrating all power, controlling all braches of govern-
ment from the Executive, and crushing any sort opposition, with out
any kind of check and balances or judicial control. It is a government
that has disposed, in a poor country and in an unlimited way, huge
amounts of resources own by the very rich Oil State we have, due to
the rising oil prices of the past years, trying to cover its undemocratic
accomplishments and human rights violations, by a propaganda based
on the fact that the government has been elected -although without a
free and transparent electoral system- and that it is taking care of the
poor -although the index of poverty and unemployment has increased
in the past years-.

This is unfortunately, one example that in spite of all the consti-
tutional declarations, some Latin American countries still faces a rather
dismal situation regarding the effectiveness of the Judiciary as a whole,
as an efficient and just protector of fundamental rights. In Venezuela,
the Constitution declares the State as being not only a “democratic and
social State submitted to the rule of law” but also “a State of justice”;
declares “justice” as one of the uppermost values of the legal system
and of the State’s actions (Article 2); and even declares that “the State
shall guarantee free, accessible, impartial, transparent, autonomous,
independent, liable, fair and timely justice, without undue delay, and
without senseless formalities or reversals” (Article 26).

This is the express wording of the Constitution, with phrases that
are very difficult to find in any other Constitutions in the contempo-



rary world, but with no effect whatsoever, due to the political interven-
tion and control over the Judiciary. As the Inter American Commission
on Human Rights has observed, since 2003 almost 90% of the judges,
after being dismissed without due process guaranties, have been re-
placed by provisionally or temporarily appointed judges (Informe sobre
la Situacion de los Derechos Humanos en Venezuela, OEA /Ser.L./V /11118,
d.C. 4 rev. 2, 29 de Diciembre de 2003, Parr. 11, p. 3; See also, “Obser-
vaciones finales del Comité de Derechos Humanos de la ONU: Vene-
zuela, GENERAL CCPR/CO/71/VEN, 26 de abril de 2001) which are
now being granted permanent status without any public competition
for their appointment, as required in the Constitution. So the gap be-
tween theory and practice is abysmal since the “State of Justice” is in
the hands of an openly governmental controlled Judiciary; and if the
Government controls the courts and judges, no effective guaranty can
exist regarding constitutional rights, particularly when the offending
party is a governmental agency. In this case, and in spite of all constitu-
tional declarations, it is impossible to speak of rule of law.

3.  But notwithstanding this punctual situation that we still face
in some countries, the third trend regarding the Latin American system
of constitutional protections of rights, is the continuous effort the coun-
tries have made to assure the constitutional guarantee of human rights,
by progressively enlarging the declarations and adding to the classical
list of civil and political rights and liberties, the economic, social, cul-
tural, environmental and indigenous rights.

Connected with this trend, another trend is the progressive and
continuous incorporation in the Constitutions the “open clauses” of
rights, in the sense of the IX Amendment (1791) to the United States
Constitution which refers to other human rights not enumerated but
“retained by the people”. This clause can be found in all Latin Ameri-
can countries except in Cuba, Chile, Mexico and Panama, but empha-
sising in a more wide sense, that the declaration of rights in the Consti-
tution shall not be understood to be a denial of others inherent to the
human person or to human dignity, or derived from the nature of the
human person.



4. The fourth trend of the human right constitutional regime in
Latin America is the progressive expansion of the content of the consti-
tutional declarations, by the incorporation in the Constitutions of the
rights enumerated in international treaties and conventions on human
rights. For this purpose, the Constitutions have given different ranks to
international instruments on human rights regarding internal law: not
only the general admitted statutory rank similar to the United States
system, but in some cases, supra-legal rank, constitutional rank and
even in some cases supra-constitutional rank.

In this regard, some Constitution also expressly grants pre-
emptive status to international treaties on human rights regarding in-
ternal law, whenever they provides for more favourable rules for the
exercise of a human rights. In some cases, this pre-emption is even es-
tablished with respect to the Constitution itself, as it is for example the
case of the Venezuelan Constitution, which states that “Treaties, cove-
nants and conventions referring to human rights, signed and ratified
by Venezuela, shall have constitutional hierarchy and will prevail over
internal legal order, when they contain regulations regarding their en-
joyment and exercise, more favorable than those established in this
Constitution and the statutes of the Republic (Article 23).

In this matter, the 1969 American Convention on Human Rights
ratified by all Latin American countries, except Cuba, has had an ex-
ceptional importance for the development of the judicial protection of
human rights in the Continent, not only because the declarations of
rights it contained but because the creation of the Inter American Court
on Human Rights whose jurisdiction has been recognized by the
States. The only American country that did not sign the Convention
was Canada, and even though the United States signed the Convention
in 1977, it has not yet ratified it, as has been the case of Antigua and
Barbuda, Bahamas, Belize, St. Kitts and Nevis, St. Lucia, St. Vincent
and the Grenadines. Trinidad and Tobago ratified the Convention but
in 1998 denounced it.



5. As mentioned, this American Convention has been extremely
important in Latin America, consolidating, as a reaction against the ef-
fects of authoritarian regimes a very rich minimal standard regulation
on civil and political rights, common to all countries, which are enu-
merated and extensively defined in the text of the declaration. Conse-
quently, in the cases in which the Constitutions have given constitu-
tional rank to international treaties, including the American Conven-
tion, the rights declared in it are also out of the reach of the legislative
body, which cannot legislate diminishing in any way the enforcement
or scope of such rights.

To realize the meaning of this legal effect, it is enough, for exam-
ple, to mention the due process of law rights set forth in the American
Convention, like the right to a fair trial “with due guarantees and with-
in a reasonable time, by a competent, independent, and impartial tri-
bunal, previously established by law, (Article 8,1); the right of every
person not to “be deprived of his physical liberty except for the reasons
and under the conditions established beforehand by the Constitution of the
State Party or by a law”( Article 7,2 and 7,5); and the right of “any per-
son detained” to “be brought promptly before a judge or other officer autho-
rized by law to exercise judicial power” and to “be entitled to trial within a
reasonable time or to be released without prejudice to the continuation
of the proceedings”.

These rights, for instance, imply the prohibition to create special
commissions to try any kind of offenses; and also prohibits for civilians
to be tried by ordinary military courts, and of course, by military
commissions. It also prohibits the creation of special courts to hear
some criminal procedures after the offenses have been committed, in
the sense that every person has the right to be heard only before courts
existing prior to the offenses. All those unconstitutional practices
which were in the past widely apply by authoritarian governments,
now forbidden in the Convention have been the object of very impor-
tant rulings by Inter American Court on Human Rights, against Mem-
ber State of the Convention, for it violations.

For instance, in the Cantoral Benavides Case (2000), the Inter Ameri-
can Court on Human Rights condemned Peru for the violation of Ar-



ticle 8,1 of the Convention because Mr. Cantoral Benavides, who was a
civilian, was prosecuted by a military judge, which was not the “com-
petent independent and impartial judge” provided for in the Conven-
tion. Consequently the Court considered that Peru also violated Article
7.5 of the Convention, because the victim was brought before a crimi-
nal military court (Case Cantoral Benavides, Augst 18, 2000. Paragraph
75), ruling that only judges that are the “natural” ones (juez natural) in
the case, can examine the legality and reasonability of a detention.

And this is in fact one of the cores of the due process of law rights
according to the Convention, the right to be heard by a competent
court set forth not only by statute but by a statute that must be sanc-
tioned previously to the offense. This is a provision tending to pro-
scribe any ad hoc courts or commissions.

The Inter American Court has also referred to this due process of
law right in the Ivcher Bronstein Case (2001), also regarding Peru. In
such case, weeks before the government issue a resolution depriving
Mr. Bronstein, who was the owner of a television network, of his Peru-
vian citizenship -needed for the ownership of TV stations-, the Peru-
vian Commission of the Judiciary altered the composition of a Cham-
ber of the Supreme Court and empowered it to create specialized Su-
perior chambers and Public Law specialized courts, to hear specific re-
courses, including those filed by Mr. Bronstein. The Inter American
Court ruled that doing that, the Peruvian State “did not guarantee to
Mr. Ivcher Bronstein the right to be heard by judges or courts “pre-
viously established by law”, as stipulated in Article 8 (1) of the Ameri-
can Convention” (Case Ivcher Bronstein, February 6, 2001. Paragraph
114)

The Inter American Court also ruled in the Castillo Petruzzi et al.
Case (1999), that “a basic principle of the independence of the judiciary
is that every person has the right to be heard by regular courts, follow-
ing procedures previously established by law”, declaring that the
States are not to create “tribunals that do not use the duly established
procedures of the legal process [...] to displace the jurisdiction belong-
ing to the ordinary courts or judicial tribunals (Case Castillo Petruzzi el
al., May 30, 1999, paragraph 129). The Court considered that “due



process of law rights are violated when ordinary common offenses are
transferred to the military jurisdiction; that judging civilians for trea-
son in such courts imply to exclude them from their “natural judge” to
hear those proceedings; and that because military jurisdiction is set
forth for the purpose of maintaining order and discipline within the
Armed Forces, civilians cannot engage in behavior contrary to such
military duties. The Court ruled that “Transferring jurisdiction from
civilian courts to military courts, thus allowing military courts to try
civilians accused of treason, means that the competent, independent
and impartial tribunal previously established by law is precluded from
hearing these cases”. The Inter American Court concluded by stating
that “military tribunals are not the tribunals previously established by
law for civilians. Having no military functions or duties, civilians can-
not engage in behaviors that violate military duties. When a military
court takes jurisdiction over a matter that regular courts should hear,
the individual’s right to a hearing by a competent, independent and
impartial tribunal previously established by law and, a fortiori, his
right to due process is violated” (Case Castillo Petruzzi et al, May 30,
1999, Paragraph 128).

Finally, in the Durand and Ugarte Case (2000), the Inter American
Court ruled that “in a democratic rule of law, the criminal military ju-
risdiction shall have a restrictive and exceptional scope and shall lead
to the protection of special juridical interests, related to the functions
assigned by law to the military forces. Consequently, civilians must be
excluded from the military jurisdiction scope and only the military
shall be judged by the commission of crime or offenses that by its own
nature attempt against legally protected interests of military order”
(Case Durand and Ugarte, August 16, 2000, paragraph 117).

According to all this doctrine, not only the processing of civilians
by military courts is excluded, but additionally the possibility to assign
to military courts cases of common felonies committed by military,
even in the exercise of its functions.

6. In contrast with the aforementioned constitutional regula-
tions, perhaps the absence of similar constitutional provisions in the



United States, could be the cause allowing legal discussions to contin-
ue, for instance, regarding the validity of military commissions to try
non-citizens for "acts of international terrorism” after the September 11
terrorist attacks, like those set up by the Military Order of November 13,
2001. In this matter, the Supreme Court has only decided in June 29,
2006, that “the military commission at issue lacks the power to proceed
because its structure and procedure violate” both the Uniform Code of
Military Justice and the Geneva Convention (Hamdan v. Rumsfeld, Case
n° 05-184); with out any reference to constitutional violations.

The lack of the aforementioned constitutional provisions in the
United States could has also led to the possibility for the Congress to
sanction the Detainee Treatment Act of December 2005, excluding the
jurisdiction of federal courts to hear habeas corpus petitions filed by
detainees at the United States naval base at Guantanamo Bay, Cuba. In
this matter, the Supreme Court has only ruled in June 29, 2006 (Hamdan
v. Rumsfeld Case n° 05-184), that such exclusion cannot be applied to
pending cases, also without any substantive constitutional declara-
tions.

On the same matter, the Congress, on September 2006, passed the
Military Commission Act, also preventing the Guantanamo detainees of
the habeas corpus right to challenge their detention in court. On this
regard, the Supreme Court must now hear the pending cases Boume-
diene v. Bush (Case No. 06-1195), and Al Odah v. United States (Case. N.
06-1196), in which it is hoped that it will refer to the constitutionality or
unconstitutionality of the Military Commission Act of 2006, which strips
the federal courts of jurisdiction to hear cases brought by the detainees.

On the other hand, the absence of express regulations referred to
the aforementioned constitutional rights derived from the due process
as established in the American Convention, could have also led in the
United States to the denial for some detainees to have access to a law-
yer and to keep them in an open-ended detention. In this matter, the
Supreme Court in the Rumsfeld v. Padilla Case, decided in April 2006,
denied the request of Mr. Padilla to hear his case, which left standing a
decision by a federal appeals court in Richmond, Virginia, that en-



dorsed the government’s power to seize a citizen on United States soil
declared as “enemy combatant” and keep him in into indefinite deten-
tion, even though remaining in civilian custody.

These cases can serve to highlight what can happen in situations
where there is no express constitutional rank given to some of these
judicial guaranties and particularly to the right to be tried by judicial
competent independent and impartial courts established before the of-
fenses were committed, as is set forth in the American Convention on
Human Rights. With those regulations, the matter cannot legally be
discussed. Conversely, in the absence of such regulations, those discus-
sions evidencing the struggle on the supremacy between the courts
and the Government, with the intervention of Congress, can finished
by excluding any injunctive protection of constitutional rights in such
cases.

7. The fact is that in Latin America, after so many cases, expe-
riences and stories referred to irregular ad hoc commissions or special
courts established by authoritarian governments to try people with no
due process of law rights, the provisions of the American Convention
and those set forth in the Constitutions, do not allow the discussion
even to be sustained. The violations of the Constitution unfortunately
can occur and have occur in a de facto way, but not with legal support,
because the due process of law, with all its content, is a right declared
in the Constitution out of the reach of Congress, so no legislation can
be passed to restrict the courts jurisdiction.

But even in the absence of express constitutional regulations re-
garding the hierarchy of international treaties on human rights, in
some Latin American countries such treaties have also acquired consti-
tutional value and rank by means of constitutional interpretation, in
particular, when the Constitutions establish, for example, that on the
matter of constitutional rights their interpretation must always be done
according to what it is set forth in international treaties on human
rights.



This is the case, for instance, of the Colombian Constitution in
which it is expressly established that the rights provided in it, “shall be
interpreted pursuant to the international treaties on human rights rati-
tied by Colombia” (article 93). The same interpretative technique of
human rights according to what is established in international instru-
ments on the matter has also been established in the Peruvian Consti-
tutional Procedural Code (article V). This has led the Constitutional
Court in Colombia and Peru to decide in cases of judicial review of sta-
tutes, considering that the internal validity of a statute is not only sub-
jected to the conformity of its regulations to what is set forth in the
Constitution, but also to what it is prescribed in the international trea-
ties.

8. But in addition to all these trends characterizing the Latin
American system of constitutional protection of human rights, the
other main trend on the matter is the express provision in the Constitu-
tions of the judicial guarantee of such rights, that is, of an specific judi-
cial remedy for the protection of constitutional rights, called the “am-
paro” action, “amparo” suit or “amparo” proceeding, following differ-
ent adjective rules when compared to the general protective judicial
remedies the legal systems provides for the protection of personal or
property rights.

This can be considered as the Latin American most important le-
gal feature on this matter, particularly when contrasted with other le-
gal systems like the one of the United States, that although effectively
protecting human rights, it do so by means of the general judicial ac-
tions or equitable remedies, also used to protect any kind of rights or
interest.

Consequently, the judicial protection and guaranty of rights and
freedoms embodied in the constitutional declarations, in general terms
can be achieved in two ways: First, by means of the general established
(ordinary or extraordinary) suits, actions, recourses or writs prescribed
in procedural law; and second, in addition to those adjective means,
by means of a specific judicial suit, action or recourse particularly es-
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tablished only to protect and enforce constitutional rights and free-
doms and to prevent and redress wrongs regarding those rights.

II

This last solution is the one that can be considered as the general
trend in Latin America due perhaps, to the traditional insufficiencies of
the general judicial means for granting effective protection to constitu-
tional rights. This is what has provoke the development of the “am-
paro” action for the protection of human rights, since it was initially
established in Mexico in 1857, subsequently spreading across all Latin
America, although with a very different shape.

1. The Mexican suit of “amparo”, the only generally know in the
United States, is really a unique and very complex institution, which is
found exclusively in Mexico, which comprises in addition to the pro-
tection of human rights (amparo libertad), a wide range of other protec-
tive judicial actions than can be filed against the State, that in all the
other countries are separate actions or recourses. They include, the ac-
tions for judicial review of the constitutionality and legality of statutes
(amparo contra leyes), for judicial review of administrative actions (am-
paro administrativo), for judicial review of judicial decisions (amparo ca-
sacion), and the actions for protection of peasant’s rights (amparo agra-
rio). In the other Latin American countries, the “amparo” actions or re-
courses are only conceived as specific judicial remedies for the exclu-
sive purpose of protecting constitutional human rights and freedoms,
which justify its name as “amparo”, which in English means “protec-
tion” or “shelter”. In Spanish, the expressions “tutela” and “protec-
cion” are also equivalent to “amparo” and that is why the action is
named as action for “tutela” in Colombia, action for “proteccion” in
Chile) or order to secure (mandado de seguranca) in Brazil.

2. After the Mexican amparo was initially established in the
Constitution following the trends of United States system of judicial
review of the constitutionality of statutes (1803) as it is the unanimous
opinion of Mexican scholars, the amparo action was progressively in-
troduced in the other Latin American, during the same XIX century, in
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the Constitution of Guatemala (1879), El Salvador (1886) and Honduras
(1894); and during the 20t century, in the Constitutions of Nicaragua
(1911), Brazil (mandado de securanga, 1934), Panama (1941), Costa Rica
(1946), Venezuela (1961), Bolivia, Paraguay, Ecuador (1967), Peru
(1976), Chile (recurso de proteccion, 1976) and Colombia (accion de tutela,
1991).

In 1994 it was included in the Argentinean Constitution, but in this
country, in fact, the amparo action was admitted since 1957 through
court decisions and in 1966 was regulated in a special statute. In Do-
minican Republic, since 2000 the Supreme Court also admitted the am-
paro action, also regulated in a special statute in 2006.

So currently, in all Latin American countries, with the exception of
Cuba, the habeas corpus and amparo suits, actions or recourses are re-
gulated as a specific judicial means exclusively designed for the protec-
tion of constitutional rights.

3. Inall the Latin American countries, with the exception of the
Dominican Republic, the provisions for the action for amparo are em-
bodied in the Constitutions; and in all of them, exception made of
Chile, the amparo proceeding is expressly regulated in statutes. In gen-
eral, those statutes are special legislation passed for the specific regula-
tion of the amparo which in some case are regulated together with oth-
er judicial means for the protection of the Constitution. Only in Pa-
namda and Paraguay, the amparo proceeding is regulated within the
General Procedural Judicial Code.

4. The amparo action is conceived in some Constitutions, like
the Guatemalan, Mexican and Venezuelan Constitutions, to protect all
constitutional rights and freedoms, including the protection of person-
al liberty or freedom, so the habeas corpus action is considered a type
of the general amparo, also regulated as recourse for personal exhibi-
tion (Guatemala) or as an amparo for the protection of personal free-
dom (Venezuela).

In contrast, all the other Latin American Constitutions, in addition
to the amparo action, a different recourse of habeas corpus for the spe-
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cific protection of personal freedom and integrity has been expressly
established. It is the case of Argentina, Bolivia, Brazil, Colombia, Costa
Rica, Chile, the Dominican Republic, Ecuador, El Salvador, Honduras,
Nicaragua, Panam4, Paraguay, Peru and Uruguay.

In recent times, some Constitutions have also provided for a re-
course called of habeas data, as it is established in the Constitutions of
Argentina, Ecuador, Paraguay, Peru and Venezuela, by which any per-
son can file a suit in order to ask for information regarding the content
of the data referred to himself, contained in public or private registries
or data banks, and in case of false, inaccurate or discriminatory infor-
mation, to seek for its suppression, rectification, confidentiality and up
dating.

5. So, in general terms it can be said that the constitutional regu-
lations on the protection of constitutional rights in Latin America, are
established in the Constitutions in three different ways: First, provid-
ing for three different remedies, the amparo, the habeas corpus and
habeas data, as is the case of Argentina, Brazil, Ecuador , Paraguay and
Peru; second, establishing two remedies, the amparo and the habeas
corpus, as is the case of Bolivia, Colombia, Costa Rica, Chile, Domini-
can Republic, El Salvador, Honduras, Nicaragua, Panama and Uru-
guay, or the amparo and habeas data as is the case of Venezuela; and
third, just establishing one amparo action also comprising the protec-
tion of personal freedom as is the case of Guatemala and Mexico.

111

All this process of constitutionalization of the amparo action within
the Stated, lead to the drafters of the American Convention on Human
Rights (1969) to also incorporate in its provisions, for the amparo re-
course as “the right to judicial protection, that is, as stated in article 25,
the right everyone has “to a simple and prompt recourse, or any other
effective recourse, before a competent court or tribunal for protection
(que la ampare) against acts that violate his fundamental rights recog-
nized by the Constitution or laws of the State or by this Convention,
even though such violation may have been committed by persons act-
ing in the course of their official duties”. In order to guarantee such
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right, the Convention imposes the States Parties the duty “to ensure
that any person claiming such remedy shall have his rights determined
by the competent authority provided for by the legal system of the
state”; to develop the possibilities of judicial remedy”; and “to ensure
that the competent authorities shall enforce such remedies when
granted”.

1. This article of the American Convention, in the words of the
Inter American Court on Human Rights is a “general provision that
gives expression to the procedural institution known as “amparo”,
which is a simple and prompt remedy designated for the protection of
all of the rights recognized in the Constitution and laws of the States
parties and by the Convention”; thus, that “can be applied to all rights”
(Advisory Opinion OC-8/8, Habeas corpus in emergency situations, pa-
ragraph 32).

The American Convention, regarding the right to personal free-
dom and security, also provides for the recourse of habeas corpus, in
favor of anyone who is deprived of his liberty, to be filled before “a
competent court, in order that the court decides without delay on the
lawfulness of his arrest or detention and order his release if the arrest
or detention is unlawful” (Article 7).

Examining both, the habeas corpus and the “amparo” recourses, it
is possible to conclude, as asserted by the same Inter American Court
on Human Rights, “that ‘amparo” comprises a whole series of remedies
and that habeas corpus is but one of its components. An examination
of the essentials aspects of both guarantees, as embodied in the Con-
vention and, in their different forms in the legal systems of the States
parties, indicates that in some instances habeas corpus functions as an
independent remedy. Here its primary purpose is to protect the per-
sonal freedom of those who are being detained or who have been
threatened with detention. In other circumstances, however, habeas
corpus is viewed either as the ‘amparo’ of freedom or as an integral
part of ‘amparo’” (Advisory Opinion OC-8//87 of January 30, 1987, Ha-
beas Corpus in Emergency Situations, paragraph 34).
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All these provisions of the American Convention can also be con-
sidered as the conclusion of the process of internationalization of the
protection of human rights, in particular regarding the provision for
the specific judicial means for their protection, considered by the Inter
American Court of Human Rights “among those judicial remedies that
are essential for the protection of various rights whose derogation is
prohibited by Article 27 (2) and that serve, moreover, to preserve legal-
ity in a democratic society” (Advisory Opinion OC-8/87 of January 30,
1987, Habeas Corpus in Emergency Situation, paragraph 42; Advisory
Opinion OC-9/87 of October 6, 1987, Judicial Guarantees in Status of
Emergency, paragraph 33).

As a consequence of this process, first of constitutionalization of
the amparo, and second of the internationalization of human rights
and its protection, the right to a judicial guaranty of human rights
(“amparo” and habeas corpus) in Latin America, is also an interna-
tional obligation imposed upon the States Parties to guarantee their
peoples the effective protection of their human rights. As decided by
the Inter American Court on Human Rights, this “implies the duty of
States parties to organize the governmental apparatus and, in general,
all the structures through which public power is exercised, so that they
are capable of juridically ensuring the free and full enjoyment of hu-
man rights” (Case: Velisquez Rodriguez, Decision of July, 29, 1988, Pa-
ragraph 166).

Consequently, the actions of the State Parties in order to comply
with this obligation are not only formal ones, in the sense that, as ex-
pressed by the Inter American Court, it is not to be fulfilled only “by
the existence of a legal system designed to make it possible”, but that
in order to comply with this obligation, it is also required that the gov-
ernment “conduct itself so as to effectively ensure the free and full ex-
ercise of human rights” (Idem, Paragraph 167). On the contrary, as de-
cided by the Inter American Court, referring to the “amparo” as a judi-
cial guaranty of human rights, “for such a remedy to exist, it is not suf-
ficient that it be provided for by the Constitution or by law or that it be
formally recognized, but rather it must be truly effective in establishing
whether there has been a violation of human rights and in providing
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redress” (Advisory Opinion OC-9/87 of October 6, 1987, Judicial Guaran-
tees in Status of Emergency, paragraph 24; Comunidad Mayagna (Sumo)
Awas Tingni Case, paragraph 113; Ivcher Bronstein Case, paragraph 136;
Caso: Cantoral Benavides Case, paragraph 164; Durand y Ugarte Case,
paragraph 102).

Now, from what it is provided in Article 25 of the American Con-
vention, and referring in particular to the amparo action which has
been considered by the Inter American Court on Human Rights, as
“one of the basic pillars not only of the American Convention, but of
the rule of Law in a democratic society” (See Case: Castillo Pdez, p. 83;
Caso: Sudrez Roseo, p. 65 and Caso: Blake, p. 102); the following ele-
ments can be deducted characterizing such action in Latin America:

2. First, the “amparo” as a judicial means for protection, not al-
ways is conceived as a one single specific judicial recourse or action.
The judicial guaranty can also be obtained by various judicial means,
being thus in some cases conceived as a fundamental human right in
itself, that is to say, the right of citizens to be protected by the Judici-
ary. This is for instance, the sense of the regulations in the Mexican and
Venezuelan legal systems.

This right is thus considered in the American Convention as a
“fundamental” one that cannot be suspended or restricted in cases of
state of emergency (article 27), which was confirmed by the Inter
American Court on Human Rights in two important Advisory Opinions
considering the suspension of habeas corpus or of “amparo” in emer-
gency situations as “incompatible with the international obligations
imposed on the States by the Convention” (Advisory Opinion OC-8//87
of January 30, 1987, Habeas Corpus in Emergency Situations, para-
graph 43).

On the other hand, being a specific judicial remedy for the protec-
tion of human right, in general terms, the Latin American legislations
in general establish the amparo action as an extraordinary remedy, in
the sense that it is admitted only when there are no other effective ju-
dicial means that can protect human rights; in similar sense to the ex-
traordinary character of the Anglo-American injunctions.
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Being a judicial mean, the Convention refers to the amparo as an
action that can be brought before the “competent courts”, being the in-
tention of the Convention to set forth an essential function of the Judi-
ciary. That is why, in almost all the Latin American countries, the ju-
risdiction for amparo cases in general corresponds to the first instance
courts, being exceptional the cases in which the competence on amparo
is assigned to only one single court, as has been the case of the Consti-
tutional Chamber of the Supreme Courts of Costa Rica, El Salvador
and Nicaragua.

3. The second element provided by the American Convention
regarding the recourse or action for amparo, is that it must be a “sim-
ple, prompt and effective” instrument (Sudrez Romero Case, Paragraph
66), that is an expedite remedy to effectively protect the violated or
harmed rights.

The simplicity implies that the procedure must lack the dilatory
procedural formalities of ordinary judicial means, imposing the need
to grant a constitutional -not ordinary- protection. Regarding the
prompt character of the recourse, the Inter American Court has argued
about the need for a reasonable delay for the decision, not considering
“prompt” recourses those resolved after “a long time” (Ivcher Bronstein
Case, paragraph 140).

The effective character of the recourse refers to the fact that it must
be capable to produce the results for which it has been created
(Velasquez Rodriguez Case, paragraph 66); that is, in words of the Inter
American Court on Human Rigths, “it must be truly effective in estab-
lishing whether there has been a violation of human rights and in pro-
viding redress”, adding that “A remedy which proves illusory because
of the general conditions prevailing in the country, or even in the par-
ticular circumstances of a given case, cannot be considered effective.
That could be the case, for example, when practice has shown its inef-
fectiveness: when the Judicial Power lacks the necessary independence
to render impartial decisions or the means to carry out its judgments;
or in any other situation that constitutes a denial of justice, as there is
an unjustified delay in the decision; or when, for any reason, the al-
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leged victim is denied access to a judicial remedy” (Advisory Opinion
OC-9/87 of October 6, 1987, Judicial Guarantees in Status of Emergency),
paragraph 24).

Thus, it is not enough in order to be effective, that a recourse be
regulated in internal law for the purpose of protecting human rights,
being necessary the existence of other basic conditions in order to func-
tion and to be applied with the expected results, particularly the exis-
tence of really independent and autonomous courts. That is why, for
instance, in the [vcher Bronstein Case, the Inter American Court decided
that in Peru at the time (2000), the conditions of independence and
autonomy of the court were not satisfied in the national proceeding, so
the recourses that the plaintiff had, had not been effective” (Ivcher
Bronstein Case, paragraph 139). The Inter American Court has also con-
sidered that a recourse is not effective when impartiality lacks in the
corresponding court (Case: Tribunal Constitucional, paragraph 96).

4. Third, the remedy for amparo is conceived to protect every-
body’s rights -in the very broadest sense, without distinction or dis-
crimination of any kind, whether individuals, nationals, foreigners, le-
gally able or not, recognized not only in the Constitutions, but in the
statutes and in the Convention. The protective tendency regarding the
implementation of the amparo has also gradually allow interested par-
ties to act in representation of diffuse or collective rights, like the right
to safe environment or to health, the violation of which affects the
community as a whole, as it has been expressly established in the Ar-
gentinean, Brazilian, Colombian and Venezuelan Constitutions.

On the other hand, if it is true that the American Convention is
devoted to declare human rights in the strict sense of rights belonging
to human persons, the internal regulations of the countries have as-
sured private corporations (artifical persons) an public entities the
right to file “amparo” actions for the protection of their constitutional
rights, such as the right to non discrimination, right to due process or
right to own defence.
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5. Fourth, the amparo action is conceived for the protection of
all constitutional rights contained in the Convention, the Constitutions
and statutes and of those that are inherent to the human person. There-
fore according to the open clauses of constitutional rights, all rights de-
clared in international instruments are also entitled to protection, as
well as all rights inherent to the human person and human dignity.

Consequently, according to the American Convention, all rights
can be protected by means of “amparo” actions. Nonetheless, in the
same sense as the german and Spanish “amparo” recourses, the Chil-
ean and the Colombian Constitutions have establish a reduced list of
rights that can be protected by means of the actions for “tutela” or
“proteccion”, which are referred only to those considered “fundamen-
tal rights”. This regulations can be considered incompatible with the
international obligations that are imposed on such States by the Con-
vention, because the American Convention does not allow the exclu-
sion of determined constitutional rights from the protection by means
of the “amparo” action.

However, in spite of this restriction, it must be highlighted that the
courts in Colombia have fortunately been gradually correcting it,
through constitutional interpretation, in such a way that today, due to
the interrelation, universality, indivisibility, connexion and interde-
pendence of rights, there are almost no constitutional rights that can
not be protected by means of the action of “tutela”.

Anyway, in contrast to such cases of restrictive constitutional pro-
visions regarding the rights to be protected by means of a amparo re-
course, other Constitutions expressly set forth that the rights to be pro-
tected are not only all those declared in the Constitution, but also those
that are declared in the international system of protection of human
rights, as is the case of Argentina, Colombia, Costa Rica and Vene-
zuela.

6. Fifth, the constitutional judicial protection guaranted in the
American Convention by mean of the amparo, is against any act, omis-
sion, fact or action that violates human rights and, of course, which
threatens to violate them, without specifying the origin or the author of
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the harm or threat. This implies that the recourse of “amparo” can be
brought before the courts against any persons in the sense that it must
be admitted not only against the State or public authorities, but also
against private individuals and corporations.

Consequently, and in contrast for instance, to the Spanish amparo
action, the action for “amparo” against individuals has been broadly
admitted in Latin America, following a trend that began fifty years ago
in Argentina, when the possibility of exercising a recourse of “amparo”
against individuals was initially admitted. Nowadays the amparo ac-
tion against individuals in expressly recognized in the Constitutions of
Argentina, Bolivia, Paraguay and Peru. In other Constitutions is admit-
ted only regarding certain individuals, such as those who act as agents
exercising public functions, or who exercise some kind of prerogative,
or who are in a position of control, for example, when rendering public
services by mean of a concession. This is the case, for example, in Co-
lombia, Ecuador and Honduras. In other countries, is the legislation
which provides for the amparo against individuals, as is the case of
Costa Rica, Nicaragua, Dominican Republic, Uruguay and Venezuela;
or it has been accepted by courts decisions (Chile).

In other few countries, as is the case of Brazil, El Salvador, Guate-
mala, Mexico and Panama, any possibility of filing a recourse for “am-
paro” against private individuals is excluded; a situation that is distant
from the orientation of the American Convention.

7. But regarding the constitutional protection against actions of
the State, another scope of internal law reduction of “amparo” that
contrasts with the universal scope deriving from the American Con-
vention, refers to the acts of the authorities that may be challenged by
means of recourse of “amparo”. Pursuant to the American Convention,
there cannot exist a single State act that could escapes from its scope, as
it is expressly declared, for instance in the Guatemalan Constitution. If
the “amparo” is a judicial means for the protection of human rights, it
is an action that can be filed against any public conduct or acts that vi-
olates them, and therefore it cannot be conceived that certain State acts
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are excluded from the possibility to be challenged through the amparo
action.

Nevertheless, in this regard, a tendency towards exclusions can
also be identified in Latin America in different aspects:

In some cases, the exclusion refers to actions of certain public au-
thorities, such as the electoral authorities, whose acts are expressly ex-
cluded from the recourse of “amparo”, as it is established in Costa Rica,
Mexico, Nicaragua, Panama, Peru and Uruguay.

In other cases, like in Peru, an exclusion from the scope of constitu-
tional protection of the “amparo” is provided with respect to the acts of
the National Council of the Judiciary.

On other cases, the exclusion refers to certain acts of the State, as
happened with regard to statutes and to judicial decisions. Only in a
few countries, like Guatemala, Honduras, Mexico and Venezuela the
possibility of filing the recourse of “amparo” against statutes is admit-
ted, even though requiring the statute to be of a self executing charac-
ter. Therefore, contrary to the trend set forth by the American Conven-
tion, the exclusion of statutes from the scope of the amparo, is the gen-
eral trend of the Latin American regulations.

In other cases, the restriction of “amparo” refers to judicial deci-
sions, notwithstanding that when judges decide particular cases, they
too can infringe constitutional rights. As a matter of principles, no
judge is empowered to violate a constitutional right in his decisions;
therefore the recourse of “amparo”, must also be admitted against ju-
dicial decisions. Nonetheless, only in some countries like Colombia,
Honduras, Guatemala, Mexico, Panama, and Venezuela, the recourse
of “amparo” is expressly admitted against judicial decisions. On the
contrary it has been excluded in other countries like Argentina, Uru-
guay, Costa Rica, Dominican Republic, Panama, El Salvador, Hondu-
ras, Nicaragua and Paraguay.

The case of Colombia must be highlighted, because in spite of the
tutela action being statutorily admitted against judicial decisions, the
Constitutional Court in 1992 considered contrary to the principle of res
judicata, annulling the respective article of the statute (See Decision C-
543, September 24, 1992). Nonetheless, and in spite of such annulment,
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all the main courts and the Council of State have progressively admit-
ted the action of “tutela” against judicial decisions when considered
arbitrary or the product of a judicial voi de fait ( Decision T-231, May 13,
1994) It is also the case in Peru, where the amparo action against judi-
cial decisions is admitted when they are issued outside a regular pro-
cedure.

8. And sixth, the “amparo” recourse as well as the habeas cor-
pus, are judicial means for protection of constitutional rights that can
be filed by the interested party at any time, without exception, and also
in cases of exceptional situations or states of emergency.

In contrary sense, for instance, the 1988 Venezuelan Amparo Law
use to establish that the amparo action was inadmissible “in case of
suspensions of rights and guaranties” when in cases of interior or exte-
rior conflict, or a situation of emergency was declared (article 6,7). This
provision was, of course, tacitly repealed, due to the prevalent rank of
the American Convention on Human Rights regarding internal law
(Article 23 of the 1999 Constitution) which on the contrary provides
that even in cases of emergency, the judicial guaranties of constitution-
al rights cannot be suspended.

Consequently, the prevalent regulation in Latin America is that the
action for amparo can always be filed even in situations of exception,
as it is for instance expressly provided in Colombia. Regarding the ha-
beas corpus, in a similar sense, the Nicaraguan Law of Amparo sets
forth that in case of suspension of the constitutional guaranties of per-
sonal freedom, the recourse for personal exhibition will remain in force
(Article 62). The Peruvian Constitutional Procedural Code also estab-
lishes the principle that during the emergency regimes, the amparo
and habeas corpus, as well as all the other constitutional proceedings,
will not be suspended (article 23). It is also the case of Argentina, re-
garding the habeas corpus guaranty, where the statute provides that in
case of state of siege when personal freedom is restricted, the habeas
corpus proceeding is admissible although within certain parameters.
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All these regulations, of course, have their roots in past experiences
of massive violations of rights, preciselly in situations of emergency or
State of siege.

Anyway, the matter was definitively resolved in October 1986 by
the Inter American Court of Human Rights by means of an Advisory
Opinion, which was requested by the Inter American Commission of
Human Rights seeking the interpretation of Articles 25,1 and 7,6 of the
American Convention on Human Rights, in order to determine if the
writ of habeas corpus was one of those judicial guaranties that, pursu-
ant to the last clause of Article 27,2 of that Convention, may not to be
suspended by a State Party to the Convention (Advisory Opinion OC-
8/87 of January 30, 1987, Habeas Corpus in Emergency Situations). In
it, the Inter American Court on Human Rights declared that if it is true
that “in serious emergency situations it is lawful to temporarily sus-
pend certain rights and freedoms whose free exercise must, under
normal circumstances, be respected and guaranteed by the State...it is
imperative that “the judicial guaranties essential for (their) protection”
remain in force (Article 27(2) (Advisory Opinion OC-8/87 of January 30,
1987, Habeas corpus in emergency situations, Paragraph 27). There-
fore, the Court ruled that “the Constitutions and the legal systems of
the States Parties that authorize, expressly or by implication, the sus-
pension of the legal remedies of habeas corpus or of “amparo” in
emergency situations, cannot be deemed to be compatible with the in-
ternational obligations imposed on these States by the Convention”
(Advisory Opinion OC-8/87 of January 30, 1987, Habeas corpus in emergen-
cy situations, Paragraph 37, 42 and 43).

Also in 1986, the Government of Uruguay requested from the Inter
American Court an Advisory Opinion regarding the scope of the prohi-
bition of the suspension of the judicial guaranties essential for the pro-
tection of the rights mentioned in Article 27,2 of the American Conven-
tion; resulting in the issue of the Advisory Opinion OC-9/87 of October 6,
1987, Judicial Guarantees in States Of Emergency, in which the Court, fol-
lowing its aforementioned Advisory Opinion OC-8/97, empathized that
“the declaration of a state of emergency... cannot entail the suppres-
sion or ineffectiveness of the judicial guaranties that the Convention
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requires the Member States to establish for the protection of the rights
not subject to derogation or suspension by the state of emergency”;
concluding that “therefore, any provision adopted by virtue of a state
of emergency which results in the suspension of those guaranties is a
violation of the Convention” (Advisory Opinion OC-9/87 of October 6,
1987, Judicial Guarantees in States of Emergency, Paragraphs 25, 26).

The Inter American Court also indicated that the "essential" judicial
guaranties which are not subject to suspension, “include those judicial
procedures, inherent to representative democracy as a form of gov-
ernment (Art. 29(c)), provided for in the laws of the Member States as
suitable for guaranteeing the full exercise of the rights referred to in
Article 27(2) of the Convention and whose suppression or restriction
entails the lack of protection of such rights”; and that “the above judi-
cial guaranties should be exercised within the framework and the prin-
ciples of due process of law, expressed in Article 8 of the Convention.”
(Idem, paragraph 41,2 and 41,3)

This doctrine of the Inter American Court, without doubt, is a very
important one regarding the protection of human rights in Latin Amer-
ica, particularly when considering the unfortunate past experiences
that some countries have had in situations of emergency or of state of
siege, especially under military dictatorship or internal civil war cases.
In such cases, no effective judicial protection was available regarding
persons' life and physical integrity; being at some times impossible to
prevent their disappearance or their whereabouts to be kept secret; and
being impossible in other times to have effective means to protect per-
sons against torture or other cruel, inhumane, or degrading punish-
ment or treatment.

9.  So after such past experiences, according to the Inter Ameri-
can Court on Human Rights doctrine following the provisions of the
American Convention, for instance, now, in Latin America, a discus-
sion similar to the one held in the United States regarding the possibil-
ity to exclude the habeas corpus protection to the so called “combatant
enemies” which have been kept for years in custody without any judi-
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cial guaranty to protect their rights, could not be held. This can happen
and has happened in Latin America in a de facto way, but cannot be
sustained as constitutional.

The matter in the United States has been was decided by the Su-
preme Court in Rasul v. Bush, 542 U.S. 466; 124 S. Ct. 2686; 159 L. Ed. 2d
548; 2004 in a case referred to aliens captured abroad (2002) during
hostilities with the Taliban regime in Afghanistan, and that were held
in executive detention at the Guantanamo Naval Base, in Cuba. The
detainees filed various habeas corpus actions in the United States Dis-
trict Court for the District of Columbia against the United States and
some federal and military officials, alleging that they were being held
in federal custody in violation of the laws of the United States, that
they had been imprisoned without having been charged with any
wrongdoing, permitted to consult counsel, or provided access to courts
or other tribunals. The District Court's jurisdiction was invoked under
the federal habeas corpus provision (28 USCS § 2241(c)(3)) that autho-
rized Federal District Courts to entertain habeas corpus applications by
persons claiming to be held in custody “in violation of the Constitution
or laws or treaties of the United States”.

Nonetheless, the District Court dismissed the actions for want of ju-
risdiction, on the asserted ground that aliens detained outside the so-
vereign territory of the United States could not invoke a habeas corpus
petition; and the United States Court of Appeals for the District of Co-
lumbia Circuit, in affirming, concluded that the privilege of litigation
in United States courts did not extend to aliens in military custody who
had no presence in any territory over which the United States was so-
vereign (355 US App DC 189,321 F3d 1134). On certiorari, the United
States Supreme Court reversed and remanded, holding that the District
Court had jurisdiction, under 28 USCS § 2241, to review the legality of
the plaintiffs' detention.

But notwithstanding this Supreme Court decision, the Senate of the
United States voted on November 2005, an amendment to a military
budget bill, to strip captured “enemy combatants” at Guantanamo Bay,
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of the legal tool given to them by the Supreme Court when it allowed
them to challenge their detentions in United States” courts.

As mentioned before, a law banning the habeas corpus action could
not be sanctioned by the Legislative body in Latin American countries,
due to its regulation in the Constitutions and in the American Conven-
tion on Human Rights as a right that cannot be suspended even in
situations of emergency. The same occurs, for instance, regarding per-
sonal freedom related to the length of administrative detention that in
general terms is established in the Latin American Constitutions. Thus
no legal regulation or amendments can be approved extending police
custody length, as for instance has occurred in Europe also due to the
war against terrorism. In Latin America, on the contrary, due to the
constitutional rank of the regulation, the only way to extend police cus-
tody length restriction is through a constitutional amendment or re-
form; or through de facto ways.

IV

Even with all the existing constitutional and international regula-
tions, which in Latin America conforms a unique and impressive set of
norms, the possibility for an effective protection of constitutional rights
really depends on the existence of an effective independent and
autonomous Judiciary which can only be possible in democracy.

That is way, as a matter of principle, it can be said that if it is true
that the declaration in the Constitutions of human rights ant the provi-
sion in the same text of judicial means for their protection, can be an
effective tool in order to guarantee their enforcement, the sole provi-
sions for the amparo action in the Constitutions do not assure the effec-
tive protection of human rights.

Conversely, the absence of such guarantees and even the absence of
constitutional declarations of rights, are not al all an impediment for
independent and autonomous Judiciary to effectively protect human
rights.
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It all really depends on the existence of a democratic political sys-
tem based on the rule of law, on the principle of the separation of pow-
ers, on the existence of a check and balances system between the
branches of government, and on the possibility for the State powers to
be effectively controlled, among other means, by the Judiciary. Only in
such situations, it is possible to say that a democratic government ex-
ists, and then that it is possible for a person to effectively have his
rights protected.
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