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STATEMENT OF GARRETT POWER, ASSOCIATE PROFESSOR,
UNIVERSITY OF MARYLAND LAW SCHOOL

Mr. Power. Thank you, Senator Mathias.

In my remarks that I have written up ahead of time and pre-
sented to you, I have accepted or adopted a rather narrow focus as
to the matter to which I will speak. It seems to me that Senate bill
2752 responds to an acute problem, and the problem to which you
have just adequately described, but perhaps in simplest terms, to res-
tate it, it is the problem of meeting electric power needs, the prob-
lem of meeting electric power needs which are ever increasing at a
minimum of environmental dislocation. Certainly a major portion of
that problem relates to the fact that there is not presently adequate
Federal legislation in the area. And the Federal Power Commission
has traditionally been reluctant, it has traditionally narrowly de-
fined its role primarily on hydroelectric installations, plus some au-
thority over the rates on the interstate shipments.

The Federal Power Commission though——

Senator Mercarr. Mr. Chairman, if I may interrupt?

Would you mind if I interrupt?

Mr. Power. Not at all.

Senator Mercarr. Well, the Federal Power Commission has not
narrowly defined its role, the Congress has narrowly defined its role.

Mr. Power. I am sorry if I misstated it.

Some of the enabling legislation itself is admittedly foggy. Cer-
tainly, Congress probably Tas the primary responsibility for what
the Federal Power Commission has been doing.

Senator MeraLr. There are many of us in the Congress who
would like to expand the role of the %’ederal Power Commission, but
at the present time the Federal Power Commission is bound by the
acts of Congress, and while I am critical of the Power Commission
sometimes, they should not be criticized in this area where they are
abiding by the statutory regulations.

Mr. Power. All right. Certainly.

Let me retract my criticism I made of the Federal Power Com-
mission, but it seems to me the problem, at least as I define it, re-
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* Jates to the fact that there is inadequate Federal regulation. There is

not presently any Federal regulation of the problem of siting of
nonhydroelectric installations, and I add one qualification to that.
Of course, the AEC does make siting decisions from the radiation
rspective. So, the States have been functioning on a piecemeal
g:sis, and the States, as illustrated by the Maryland experience,
until recently have been primarily functioning after the fact; that
is, to the extent that licensing authorization was required, it was re-
quired after the utility had made a fair start, k

Senator Mathias adverted to Maryland, in light of the experience
of the Calvert Cliffs, the permit-granting procedures have been
changed to require State action at an earlier point in time, before
construction.

Having defined the problem on this basis, recognizing that that it
is a regional problem, and returning to my major thesis, I would
question one aspect of Senate bill 2752.

That is, perhaps, rather than creating the elaborate structure of
regional boards which it creates, it would be possible to better solve
the problem described by merely allocating the necessary powers
among the Federal Government and the State governments. And
more particularly what I mean is this: perhaps, by adopting the
Quality Water Act of 1965 as a model, we could have another exer-
cise in coercive federalism. That is, the Federal Government could
initially define those problems which necessarily demand a national
perspective and Federal action with reference to those powers, as is
really the case under Senate bill 2752. And appropriate Federal
agencies would be designated and would make the necessary plan-
ning and construction decisions.

For example, with reference to the need for regulation of the reli-
ability of interstate grids for electricity it would seem to me, would
be an appropriate Federal role. The States have no particular stake
in the reliability standards. This is recognizing also, though, that,
with reference to some other problems, the States have a very legiti-
mate stake, as, for example, the actual siting decision and the g::ci-
sion nt] Calvert Cliffs as to whether Bay waters would be used, for
example.

I think it is possible to have State and Federal cooperation with-
ont interposing an intermediate tier of regional Government. The
Federal agency could serve as a coordinating role and as an approv-
g role, and 1f Federal legislation gave to the Federal agency au-
thority to demand and request from the States the development of
criteria and procedures for making siting decisions, and for making
the other decisions that the States have an interest in but which re-
quire coordination, the Federal agency could act as the coordinating
igency and bring the States into compliance and consistent patterns
with one another but still permit the States to exercise primary ju-
rsdiction with reference to these problems.

Perhaps, one other short remark:

Certainly, now that the environment has become fashionable, there has been
4 good deal of concern as to the inability of administrative procedures to re-
gDPﬂt environmental interests. It is difficult to, I suppose, change this by law,

Ut certainly one that can be done is through mandating notice and hearings

farly in the decisionmaking procedures. It could be developed under a law or
fegulation under the scheme I suggest.
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Thank you.

Senator Marnias, Mr., Power, do yvou see any role for legal repre-
sentation of the public with respect to siting, and at what point iy
the process would this role be applied ?

Mr. Power. Yes, Senator Mathias, I do. Certainly, the public will
be better represented, and it will be more possible for public concern
and public interest to be made felt if they are presented at the earli-
est possible point in the decisionmaking process. Again, this is a dif-
ficult goal to accomplish, and there are a number of suggestions
presently abroad. One that has been stated many times, is the con-
cept of an ombudsman, or the public attorney in more general terms,
in this context, representing interests which otherwise might not, in
the absence of some sort of public subsidy and public support, be
represented.

Senator Marnias. How about the People’s Counsel, the existing
office of People’s Counsel before the Public Service Commission ?

Mr. Power. Certainly, in Maryland, the People’'s Counsel. who,
traditionally, I think, has been primarily concerned with ratemakin
but has more recently become involved in some of the environmentzﬁ
problems of Calvert Cliffs, is a good example of the public subsidy
of a mechanism for protecting the public interest.

Senator Matmias. And you would advocate an expansion of this
environmental role?

Mr. Power. Yes, I think so. I do not really think that it is the “be
all” and the “end all” that will save the day, but it is probably worth
a try.

Senator Marrias. What about the danger, if you do involve Peo-
ple’s Counsel deeply in the environmental problem, of creating
blockages and obstacles which could actually result in the delay of
com{plet,ion of facilities and power shortages?

Mr. Powrr. I think delay is a necessary function of the represen-
tation of more interests, and what you have to search for is the com-
promise : how efficient should the system be, to what extent should it
be susceptible to delay. And, in passing, I might point out that with
the development of new environmental defense funds, their victories
to date have almost been by way of delay. For example, the famous
Scenic Hudson case, where a pump storage battery was stopped in
New York. The victory of Scenic Hudson conference was merely a
delay. The project is still in the works. I do not have the answer. If
you represent conservation interests, most often the sort of represen-
tation and the sort of relief they will seek will initially be delay,
which may interfere with the production of power as needed.

Senator Marmias. Is one answer the achieving of some accommo-
dation between power needs and, therefore, the utility companies’
programs in meeting these power needs, and the citizens, concern
ovecli gnvironment at the very early stage of the development of the
need ¢

Now, Baltimore Gas and Electric, for example, has moved for-
ward with a very intensive program of public education in this field.
Is this the kind of thing which can help to reduce the chance of de-
lays and power shortages?

Mr. Power. Yes, I think so. But, again, it seems to me so long
as—and we have been sort of functioning within an adversary model—
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as long as we assume we have power interests on the one hand the
environmental interests on the other, one of the tactics of those in-
terested in environmental values is always going to be to seek delay.
So I think it is necessarily implicit in the greater representation of
environmental values that sometimes they will be delayed. But, cer-
tainly, better administrative procedures, better hearings and better
notice at an earlier point in time should minimize delay.

Senator Maraias. Now, you are a member of the faculty of the
University of Maryland Law School?

Mr. Power. That is correct.

Senator MaTnras, Senator Metcalf has expressed in other legisla-
tion his interest in the development of adequate disciplines at the
law school and university level in dealing with utility problems.

Do you think that in the law schools and at the bar generally
there is a developing responsibility with respect to environment law
and the disciplines that are involved in it? :

Mr. Power. Perhaps, I could best respond by speaking of the Uni-
versity of Maryland’s experience.

I initially became involved in environmental law three years ago
when the Department of the Interior funded a contract for the
study of the Chesapeake Bay with a legal overview, which was com-
pleted in July of this last year. During that period of time I have
twice taught a seminar of Chesapeake Bay problems, and next year
the law school will institute a broader survey course in law and the
environment. It is my impression that most law schools are doing
this, and I think it is going to be a significant contribution to in-
crease the recognition of the need for representation of environmen-
tal interests and for working out the sort of accommodations we
have been speaking of this morning.

Senator Matmias. Do you think we have reached the level, in
Maryland at least, where the law is adequate to protect the public,
or at least to afford an adequate hearing for the public interests on
environmental matters both as to powerplant siting and as to gen-
eral industrial land uses?

Mr. Power. I would not be that optimistic. I would seem to me
that Maryland law has been changed to the extent that you now
have to ngtain both the water-appropriation permit and the certifi-
cate of convenience and necessity from the appropriate State agency
prior to beginning of construction.

One difficulty is that neither of these State agencies, the agencies
that hand out these two permits, has a broad environmental interest.

The Department of Water Resources is most concerned with ad-
ministration of water quality standards, which certainly have a di-
rect environmental impact but they are not the only concerns. The
Public Service Commission has traditionally been more concerned
with rates than it has been with the environmental impact of power
stations.

So, the problem continues that perhaps broadened environmental
concerns may not be considered.

: I hasten to say that the law permits them to be considered in both
learings,

With reference to industrial land use, no statewide mechanism of
regulation has yvet been developed.
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Senator Mataras. Senator Metealf.

Senator MeTcaLr. Thank you, Mr. Chairman.

I have enjoyed hearing your testimony, Mr. Power, and, of course,
I concur in some of it, and I want to have a further explanation of
some of it.

Mr. Powzr. Fine.

Senator Mercavr. I think you are fortunate in Maryland to have
such a man as Commissioner Doub who has demonstrated what can
be dene by an enlightened individual in both ratemaking and in sit-
ing and awareness of the public. Not all States are as fortunate as
the State of Maryland in having such a commissioner.

Senator Maraias. Let me say that I agree with you, Senator. I
think we are very lucky with the commissioner.

Senator Mercavr. Well, he has done an outstanding job, and I
want to pay tribute, from a far-westerner to an eastern individual.

I was interested in your comment about delay.

You know, the most efficient government, of course, would be a
sort of fascist government that would just make a rule and it would
take effect, but the whole legal process is a process of delay and
study, and goodness knows, the senatorial process is one of delay
and study and consideration, and it has been my experience that
that is not bad, that it has worked in the public interest more often
than it has worked against the public interest.

Would you not agree with that ?

Mr. Power. Yes,?[ would agree with you. It is possible, and as to
whether or not it is true or not, I just do not know, but certainly I
think Mr. Luce of Con Ed is saying that delay has gone too far
now; there is going to be a lapse in power service. But I think dela
is a necessary function of consideration and representation of ad-
verse interests.

Senator Mercarr. Well, I agree with you. Probably Con Ed has
grown so big and so diverse that there has been some delay before
they could obtain a man such as Mr. Luce, but the delay was on the
part of the utility as well as on the part of the conservationists or
the people who want rates or better air, and it took a long time be-
fore they got someone such as Mr. Luce in there that would try to
cut through that.

It has %}een my experience, holding considerable hearings, Mr.
Chairman, on the activities of State regulatory commissions that
they do not function any longer as a commission to represent the
people, rather they are by and large, the majority of them are, rep-
resenting the utilities they are supposed to regulate. This is mostly
in rate regulation.

But do you have any information that they would be any more ef-
ficient in siting regulations or establishing underground lines or
other environmental activities than they are in setting rates ?

Mr. Power. I heartily concur in the phenomena that you observe.
I think it is certainly the case, and, to use the Calvert Cliffs exam-
ple, there, the Department of Water Resources, the agency which
grants the appropriation permit, was involved, I suppose properly,
from the very early point in time with the utility. Their counsel was
probably taken and there was a good deal of discussion, but, by the
time the public became concerned over the plant, by this point in
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time, certainly, the State agency had been co-opted by its involve-
ment in planning it already. I think this is almost a necessary phe-
nomena. You can attempt to create independence—you can create in-
dependence by having State agencies with different interests that
challenge one another by the notion of the ombudsman, and I think
this is another opportunity for the application of a healthy federal-
ism in that by having both Federal and State decisionmakers func-
tioning in the same area you can have a veto of sorts where the
State agency has been unduly co-opted.

So, 1 agree with your statement of the problem and have no very
good answer. )

Senator Mercarr. Well, I think some of the problem, of course, is
what is being attempted to be done in the bill that is before the
committee, and that 1s: consider some of these matters on a regional
basis rather than a State basis. We have regional power grids, and
we hope to have, according to Secretary Hickel, a national power
grid. That is not only a matter of regulation of rates, it is a matter
of regulation of control of the output of power to different commun-
ities and determination as to whether the power lines are going to
go across the rivers or through national forests or through parks or
through wildlife refuges, and in determination of whether they are
going to have to go underground in some areas and overhead in
some :ll.rea.s, and these things are becoming more and more environ-
mental.

I think, if properly presented, the people of America will pay a
little more for environmental protection: they will take a little more
away maybe from stock options, and so forth, and pay them to bury
some of the power lines. go, do you not envision in the future some
sort of regional establishment to regulate and control and supervise
these various agencies?

Mr. Power. Yes. But my suggestion would really be rather than
creating regional boards in the fashion that the Senate bill does is
for a Federal agency to do it. For example, call it the Federal
Power Commission with expanded powers. It would seem to me
that, with reference to the problems of the interstate grid, a Federal
agency is the proper forum to make most of the decisions of which
you are speaking.

So, certainly, I think a regional approach is necessary, and I
would merely suggest that the Federal Government may be the ap-
propriate regional body.

Senator Mercavr. Mr. Chairman, thank you.

And I want to thank the witness for what I think was very help-
1[;;1111 testimony, and I thank you for the interrogation, on my own

Senator Mara1as. Thank you very much, Senator Metcalf.
We do thank you, Mr. Power, and appreciate your testimony.
Mr. Powsr. Thank Fou for the opportunity to appear.

(Mr. Power’s complete prepared statement follows :)

PREPARED STATEMENT OF GARRETT POWER

Senate Bill 2752 is a response to a significant problem. Existing institutions,
bublic and private, have been unable to both effectively meet the ever-increas-
ing demand for electricity and assure minimum environmental degradation.

46-966—T70—pt. 1—19
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Federal and state agencies have more or less abdicated any role in planning
for the siting and developing of power facilities to the electric utilities them.
selves. The Federal Power Commission has limited its planming role to hydro-
electric facilities. It also regulates interstate, shipments of electricity refrained
from assuming responsibility for the reliability of interstate electre power
grids. The Atomic Energy Commission regulates production but limits its con-
cern to radiation hazards, State agencies. to the extent they become involved
at all, generally function after the fact, rather than in the planning stages.

The dynamics of this planning process are well illustrated by the procedures
followed in constructing a nuclear power facility on Chesapeake Bay. The Bal-
timore Gas and Electric Company selected the site and the type of plant. Oniy
after having done so did B.G.&E. set about procuring needed federal and
state approval. Since there is no federal regulation of the relationship of a
particular facility to the interstate grid the only federal approval eame from
the A.E.C. relative to the radiation standards. The overall effectiveness of this
‘planning process is dramatically highlighted by recurrent bluckouts and short-
Ages.

The Atomic Energy Commission’s radiation standards are the only Federal
Tegulation of the environmental impact of electric power production. As al-
ready noted, state regulations usually become effective only after electrie
power facilities are constructed and are therefore of limited effectiveness. Not
surprisingly electric utilities have been less than totally committed to minimiz-
ing bad environmental side effects. Production of electricity (other than by hy-
-dro-electric means) results in waste heat. Since cooling systems are expensive,
wutilities have sucecumbed to the economic incentive to use surface waters as a
‘eoolant with degradation resulting. Hence existing institutions have been una-
ble to assure the produection of a reliable supply of electricity with a2 minimum
of environmental degradation. But to the extent that 8. 2752 responds to this
problem by giving regulatory powers to newly created regional boards, I dis-
sent. Political scientists have long emphasized problems resulting from awkward
state houndary locations, The Committee for Economie Development states
them as follows:

Boundaries set long ago limit state size and jurisdiction, so that rational so-
lutions for some major problems are beyond the reach of any one state.

Certainly the states acting individually, cannot achieve the necessary re-
gional coordination, but I do not feel that a new tier of regional government
is the answer.

Establishment of regional governments creates a whole new range of prob-
lems—problems of representation and financing. The provisions of Sec. 4(b) (2)
of § 2752 illustrate one such problem. This section provides for “one-state one-
vote” representation on the board for any regional districts. The justification
for the board (rather than federal authority) is that unique local considera-
tions should be made a part of the basis for many decisions. Since, however,
states may have widely differing economiec, population and geographie interests
in any district, the representational formula is, at the very least, primitive.
Moreover since the regional boards will be super-added to existing agencies,
they may aggravate rather than alleviate the difficulties of coordinated govern-
mental action. This aggravation is perhaps illustrated by the circuitous deci-
sion-making route presently mandated in Sections 5 and 6.

Rather than creating regional boards 1 would prefer to see the substantive
powers found in 8. 2752 divided between federal and state agencies. This divi-
sion could be accomplished by first deciding which powers should be exercised
exclusively by federal authority. These powers (for example, regulation of
electric power system reliability) should be given to the appropriate federal
agency. The remaining powers should be allocated among federal and state
agencies with a bit of “coercive federalism". For example, with reference to site
selection (a problem with respect to which the states have a legitimate inter-
est) legislation would direct the states to develop criteria or a federal agency
would be authorized to act. This combination of a federal mandate and a po-
tential federal veto of subsequent state action, provides a mechanism for as-
suring both state action and regional coordination. It is the same mechanism
which has worked well with references to federal water quality standard
under the Water Quality Act of 1965.
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